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People  EX  rel.  McPike  c.  Van  De  Carr 91  App.  Div.    20 
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PiEBSON  f>,  Spbtbs. 82  App.  Div.  556 
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Simons  «.  Suprkmb  Council 82  App.  Div.  617 
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Judgment  retened:  178  N.  T,  407. 

Valentine  «.  Hsalbt 77  App.  Div.  685 
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Waldbn  v.  City  of  Jamestown 79  App.  Div.  488 
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Judgment  affirmed:  178  N,  Y,  208. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  groundd^  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affiimance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  {Rogers  v.  Decker, 
181  N.  Y.  490.)— Rep. 
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DBTEBMlNlfiD  Df  THE 


SECOND    DEPARTMENT 


IK  THB 


APPELLATE   DIVISION, 
W^VLVC%  1904.* 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  The 

Long  Island  Loan  and  Tsust  Company,  as  Sabstitnted  Trustee 

under  a  Trust  for  the  Benefit  of  Lillie  G.  Sloan,  Created  by 

the  Last  Will  and  Testament  of  Stephen  Gaebetson,  Deceased, 

Eespondeut 

LiLLiE  G.  Sloan,  Appellant 

Trust —  trantfer  by  a  trustee  of  a  mortgage  owned  by  him,  to  the  trust  fund — it  is 
against  public  policy — effect  of  a  report  by  the  trustee  shotoing  such  infMtment 
— teAa/  is  essential  to  a  ratification — when  a  decree  on  an  accounting  by  the  truS' 
tee  does  not,  nor  does  the  denied  of  a  motion  to  open  it,  estop  t?ie  cestui  que  trust. 

The  directors  of  the  Long  Island  Loan  and  Trust  Company,  which  in  its  indi- 
ridual  capacity  was  the  owner  of  a  bond  and  mortgage  executed  by  one  Donohue 
and  was  also  a  trustee  of  certain  personal  property  for  the  benefit  of  Lillie  G. 
Sloan,  passed  the  following  resolution:  **  Besolvedt  That  in  consequence  of  the 
difficulty  of  procuring  satisfactory  bonds  and  mortgages  for  the  uninvested 
funds  held  by  this  Company  as  Trustee,  &c.,  the  following  bonds  and  mort- 
gages, being  the  property  of  the  Company,  shall,  after  the  first  of  February 
next,  be  held  for  the  different  trusts,  as  named  below,  viz.:  Bond  of  T. 
Donohue,  Ko.  8,  amount,  $7,800,  for  the  Trust  of  Lillie  G.  Sloan." 

No  other  transfer  of  the  mortgage  was  made  to  the  trust  fund  created  for  the 
benefit  of  Lillie  G.  Sloan.  Thereafter  the  Long  Island  Loan  and  Trust  Com- 
pany brought  an  action  in  its  own  name  for  the  foreclosure  of  the  mortgage 
and  on  the  foreclosure  sale  purchased  the  mortgaged  property  in  its  own 
name.  . 

Edd,  that  the  transaction  on  the  part  of  the  trustee  in  attempting  to  transfer  the 
mortgage  to  the  trust  fund  was  contrary  to  public  policy; 

*The  other  casea  of  this  term  will  be  found  in  volume  91  App.  Div. —  [Rep. 
Afp.  Div.— Vol.  XCII.        1 
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That  a  trustee  cannot  deal,  in  his  own  behalf,  with  the  funds  of  his  cestui  que 
trust; 

That  he  can  neither  purchase  the  trust  funds  for  himself  nor  exchange  them  for 
his  own  property; 

Tliat  the  cestui  gus  trust  was  entitled  to  an  adjudication  that  the  mortgaged 
property  belonged  to  the  trustee  and  that  the  trust  fund  be  made  good  with 
interest  at  six  per  cent  less  any  income  which  might  have  been  paid  to  her; 

That  a  statement  in  the  report  made  by  the  trustee  to  the  cestui  que  trust  in 
which  the  following  entry  appeared:  "  February  1,  1893,  L.  I.  L.  &  T.  Co..  T. 
Donohue  Mtge.  No.  8,  $7,800."  did  not  operate  as  a  ratification  of  the 
transaction  by  the  cestui  que  trust; 

That  where  ratification  on  the  part  of  a  cestui  que  trust  is  set  up,  it  must  appear 
not  only  that  the  cestui  que  trust  knew  all  of  the  facts,  but  that  she  had  been 
infom^ed  of  her  rights  under  the  law;  that  she  had  been  told  of  the  disposition 
which  a  court  of  equity  would  make  under  the  known  facts; 

That  if  the  trustee  claimed  that  a  decree  rendered  on  a  prior  accounting  by  him 
estopped  the  cestui  que  trust  from  attacking  the  transaction  in  question  upon 
the  subsequent  accounting,  it  was  incumbent  upon  the  trustee  to  show  that 
the  question  at  issue  was  litigated  and  determined  on  the  previous  accounting; 

That,  in  the  absence  of  such  proof,  neither  the  previous  decree  itself  nor  the 
denial  of  a  motion  made  by  the  cestui  que  trust  to  open  such  decree  operated  to 
estop  the  cestui  que  trust  from  attacking  the  unauthorized  action  of  the  trustee, 
although  the  cestui  que  trust  had,  on  the  motion  to  open  the  decree,  set  up  the 
unauthorized  action  of  the  trustee; 

That  the  motion  to  open  the  decree  was  addressed  to  the  discretion  of  the  surro- 
gate, and  that  the  denial  of  such  motion  did  not  affect  any  substantial  right  of 
the  cestui  que  trust. 

Appeal  by  Lillie  G.  Sloan  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Kings,  entered  in  said  Surrogate's  Court  on 
the  27th  day  of  May,  1903,  settling  the  account  of  the  respondent 
and  overruling  the  appellant's  objections  thereto. 

Charles  D.  Midgway^  for  the  appellant. 

George  S.  Ingraham,  for  the  respondent. 

Woodward,  J.: 

Stephen  Garretson,  by  his  last  will  and  testament,  created  a  trust 
fund  for  the  benefit  of  Lillie  G.  Sloan,  and  upon  her  death  the  trust 
fund  was  to  be  divided  among  her  children.  The  Long  Island 
Loan  and  Trust  Company  is  the  substituted  trustee,  and  this  appeal 
is  from  a  decree  made  in  an  intermediate  accounting  by  the  trustee, 
whereby  the  trustee's  account  covering  the  period  from  June  20, 
1898,  to  February  28, 1903,  was  sustained  "  in  every  respect."     The 
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life  tenant  objected  to  the  account,  and  urged  before  the  learned  Sur- 
rogate's Court  that  a  certain  piece  of  real  estate  known  as  No.  1459 
Fulton  street,  Brooklyn,  inventoried  by  the  trustee  in  its  account  at 
$9,106.61,  be  adjudged  to  be  the  property  of  the  trustee,  and  the 
trnstee  be  adjudged  to  repay  to  the  trust  fund  the  amount  at  which 
it  is  inventoried,  with  interest  at  six  per  cent  from  the  time  of  the 
foreclosure,  less  such  income  therefrom  as  may  have  have  been  paid 
to  the  appellant. 

It  seems  that  the  principal  of  this  trust  fund  amounts  to  $28,556.63, 
and  that  when  it  came  into  the  hands  of  the  present  trustee  in  1889 
it  was  all  invested  in  bonds  and  mortgages.  On  the  4th  of  June, 
1888,  the  present  trustee,  in  pursuance  of  its  own  business,  had 
made  six  mortgage  loans  of  $8,000  each  to  Thomas  Donohue  on 
six  fonr-story  houses,  erected  on  lote  twenty  by  one  hundred  feet, 
situated  on  the  southerly  side  of  Fulton  street,  just  east  of  Brooklyn 
avenue.  "With  these  mortgages  in  its  possession,  the  executive 
committee  of  the  board  of  trustees  of  the  Long  Island  Loan  and 
Trust  Company  in  1893  adopted  the  following  resolution :  "  Resolved^ 
That  in  consequence  of  the  difficulty  of  procuring  satisfactory  bonds 
and  mortgages  for  the  uninvested  funds  held  by  this  Company  as 
Trustee,  &c.,  the  following  bonds  and  mortgages,  being  the  prop- 
erty of  the  Company,  shall,  after  the  first  of  February  next,  be  held 
for  the  difiFerent  trusts,  as  named  below,  viz. :  Bond  of  T,  Donohue, 
No.  3,  amount,  $7,800,  for  the  Trust  of  Lillie  G.  Sloan,"  etc. 

There  appears  to  have  been  no  other  transfer  of  this  mortgage  to 
the  trust  fund  created  for  Lillie  Q.  Sloan,  and  the  life  tenant  urges 
with  great  force  that,  assuming  this  to  have  been  a  sale  to  tlie  trust 
by  the  trustee,  it  is  in  violation  of  the  public  policy  of  this  State, 
which  forbids  a  trustee  dealing  with  the  trust  estate  both  as  buyer 
and  seller.  Subsequent  to  this  resolution,  which  did  not  convey  the 
mortgage  to  the  trustee,  ard  on  the  7th  day  of  August,  1894,  the 
Long  Island  Loan  and  Trust  Company  began  an  action  for  the  fore- 
closure of  this  mortgage  in  its  own  name  and  not  as  a  trustee. 
Judgment  of  foreclosure  and  sale  was  entered  November  12,  1894, 
and  on  the  11th  day  of  December,  1894,  the  mortgaged  premises 
were  sold  at  public  auction  by  the  sheriff  of  Kings  county,  and  pur- 
chased by  the  Long  Island  Loan  and  Trust  Company,  and  the  same 
were  transferred  to  the  said  company  in  its  own  ripjht  in  fee  simple 


Digitized  by 


Google 


4    MATTER  OF  L.  I.  L.  &  T.  CO.  (IN  RE  QARRETSON"). 

Second  Department,  March,  1904.  [Vol.  92. 

and  not  as  trustee.  What  the  life  tenant  demands,  and  what  she  is 
entitled  to  if  she  is  not  estopped  to  assert  her  rights,  is  that  this 
piece  of  property  shall  be  adjudged  to  belong,  as  it  does,  to  the 
trustee,  and  that  the  trust  fund  shall  be  made  good,  with  interest  at 
six  per  cent,  less  any  income  which  may  have  been  paid  to  the  life 
tenant.  The  transaction  on  the  part  of  this  trustee,  no  matter  what 
degree  of  good  faith  may  have  been  back  of  the  resolution  of  1S93, 
is  counter  to  public  policy.  Trustees  cannot  be  permitted  to  deal  with 
trust  funds  in  the  dual  capacity  of  buyer  and  seller.  It  has  long 
been  settled,  and  upon  principles  which  cannot  be  controverted,  that 
a  trustee  cannot  deal  in  his  own  behalf  with  the  funds  intrusted  to 
his  charge  for  the  benefit  of  another.  He  can  neither  purchase  the 
trust  funds  for  himself,  nor  exchange  them  for  his  own  property. 
{Ackerman  v.  Emottj  4  Barb.  626, 649  ;  Smith  v.  Ilowlettj  29  App. 
Div.  182.) 

It  does  not  appear  to  be  seriously  contended  that  the  trustees  had 
a  right  to  deal  with  the  trust  fund  in  the  manner  which  it  is  agreed 
was  done,  but  it  is  urged  that  the  life  tenant  has  ratified  the  action 
of  the  trustee,  or  has  been  estopped  by  a  former  decree.  It  appears 
that  in  1893  the  trustee  made  a  report  to  her  in  which  appears  this 
entry:  "February  1,  1893,  L.  I.  L.  &  T.  Co.,  T.  Donohue  Mtge. 
3f o.  3,  $7,800."  Just  how  this  was  calculated  to  give  the  life  tenant 
notice  of  the  state  of  facts  which  is  now  developed,  it  is  di£9cult  to 
understand,  and  we  are  clearly  of  the  opinion  that  it  did  not  serve 
any  such  purpose.  Where  ratification  on  the  part  of  a  cestui  que 
trust  is  set  up,  it  must  appear  not  only  that  the  cestui  que  trust 
knew  all  of  the  facts,  but  that  she  had  been  informed  of  her  rights 
under  the  law ;  that  she  had  been  told  of  the  disposition  which  a 
court  of  equity  would  make  under  the  known  facts.  {Smith  v. 
Jlowlett,  sujyra,  190,  citing  Adair  v.  Brimmer^  74  N.  Y.  539, 554.) 
There  was  no  ratification  on  the  part  of  the  life  tenant,  and  we  are 
persuaded  likewise  that  the  decree  of  June  21,  1898,  is  not  a  bar  to 
this  appeal. 

The  trustee  accounted  in  1898,  but  none  of  the  questions  here 
raised  was  put  in  issue  in  that  proceeding,  and  the  decree  on  that 
accounting  discharged  the  trustee  only  as  to  the  assets  directed  to 
be  distributed  thereunder  and  the  amount  of  the  trust  estate.  As 
the  trustee  claims  this  decree  to  have  worked  an  estoppel,  the 
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burden  of  proof  is  upon  the  trustee  to  show  clearly  that  the  ques- 
tion in  issue  in  this  case  was  litigated  and  determined  in  the  former 
proceeding  {Rudd  v.  Cornell^  171  N.  Y.  114,  127,  and  authority 
there  cited),  and  having  failed  to  show  this,  the  life  tenant  is  not 
estopped  to  assert  her  rights  at  this  time.  Nor  is  the  position  of  the 
trustee  changed  by  the  fact  that  the  life  tenant  made  a  motion  in 
May,  1903,  to  open  the  decree  of  August,  1898,  in  which  the  mat- 
ters here  involved  were  set  up  as  a  reason  for  opening  the  former 
decree.  The  opening  of  the  former  decree  rested  in  the  discretion 
of  the  learned  surrogate,  and  as  the  former  decree  did  not  attempt 
to  settle  any  of  the  questions  which  were  urged  on  this  motion,  the 
denial  of  the  motion  did  not  affect  any  substantial  right  of  the  life 
tenant,  and,  under  well-established  rules,  it  could  not  work  an 
estoppel  on  this  accounting.  {Dutton  v.  Smith,  10  App.  Div.  566.) 
The  decree  should  be  reversed  and  the  life  tenant  should  be  given 
the  relief  demanded. 

All  concurred,  except  Jenks,  J.,  taking  no  part. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed  and 
proceedings  remitted  to  that  court  for  settlement  of  the  estate  in 
accordance  with  the  opinion  of  Woodward,  J. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  The 
Long  Island  Loan  and  Trust  Company,  as  Executor  of  the  Last 
Will  and  Testament  of  Daniel  W.  Northup,  Deceased,  Appellant. 

DwiGHT  NoRTHUP,   Appellant ;   Amy  Northup   and  Daniel  W. 
HoRTHUP,  Jr.,  Respondents. 

Surcharging  an  executor' 8  account  —  a  claim  due  to  the  estate  lost  by  accepting  for  it 
real  property  with  a  defective  title — delay  in  enforcing  a  claim  until  the  Statute 
of  Limitations  has  run  against  it  —  a  clause  of  a  will  beguecUhing  a  law  business, 
books  '*  and  all  property  pertaining  to  my  business  "  does  not  include  a  debt  due 
to  the  testator  for  legal  services — costs,  when  imposed  upon  an  executor  individually. 

On  an  accounting  by  the  executors  of  Daniel  W.  Northup,  a  practicing  lawyer, 
who  died  June  9,  1898,  leaving  a  will  by  which  he  appointed  the  Long  Island 
Loan  and  Trust  Company  his  executor,  it  appeared  that  Northup  and  one 
Teeder  had  represented  the  Stewart  estate  in  a  litigation;  that  proceedings  for 
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the  settlement  of  the  litigation  were  in  progress  at  the  time  Northup  died; 
that,  pending  negotiations  for  the  settlement  of  the  litigation,  Northup  and 
Yeeder  had  a  conversation,  in  which  they  agreed  to  accept  the  sum  of  $4,500 
for  their  compensation,  of  which  Northup  was  to  receive  $3,000  and  Veeder 
was  to  receive  $1,600;  that  Northup  informed  Veeder  that  the  Stewart  estate 
offered  to  convey,  in  part  satisfaction  of  their  claim,  property  known  as  the 
Clifton  place,  valued  at  $3,500;  that  Veeder  expressed  his  willingness,  if  paid 
$1,000  in  cash,  to  take  a  $500  interest  in  the  real  estate;  that  four  days  after 
Northup's  death  the  parties  to  the  litigation  entered  into  an  agreement  of  settle- 
ment, providing,  "  that  there  shall  be  paid  to  D.  W.  Northup,  attorney  for  the 
contestants  of  said  will  of  1887,  and  William  D.  Veeder  of  counsel  for  their 
services  up  to  and  including  settlement,  the  sum  of  four  thousand  and  five 
hundred  dollars; "  that  thereafter  the  Stewart  estate  paid  $1,000  in  cash,  which 
was  taken  by  Veeder,  and  conveyed  the  Clifton  property  to  one  Dooley,  who 
executed  a  declaration  that  he  held  the  same  in  trust  for  Veeder  and  the  estate 
of  Northup  in  the  proportion  of  one  seventh  and  six -sevenths  respectively;  that 
the  conveyance  to  Dooley  was  made  with  the  consent  of  Northup's  executor; 
that  the  title  to  the  property  conveyed  was  unmarketable  and  that  that  fact 
could  have  been  discovered  by  Northup's  executor  with  the  exercise  of  reason- 
able care,  but  that  no  examination  of  the  title  was  made. 

It  did  not  appear  that  Northup  knew  the  condition  of  the  title  at  the  time  he 
consented  to  take  it  in  part  satisfaction  of  his  claim. 

Heldf  that  no  adequate  excuse  existed  for  the  action  of  the  executor  in  accepting 
the  Clifton  place,  without  any  proper  examination  of  the  title  thereto,  in  satis- 
faction of  the  debt,  and  that  the  executor's  accounts  should  be  surcharged  with 
the  $3,000  which  the  estate  had  lost  thereby. 

It  further  appeared  that  at  the  time  the  testator  died  one  Vosburgh  was  indebted 
to  him  in  a  considerable  sum  for  legal  services;  that  although  this  claim  was 
mentioned  in  the  Inventory  and  was  collectible  the  executor  had  made  no  effort 
to  coUect  it  and  that  the  claim  was  at  the  time  of  the  executor's  accounting 
barred  by  the  Statute  of  Limitations. 

Held,  that  the  executor's  account  was  properly  surcharged  with  the  amount  of 
this  claim; 

That  Northup's  claims  against  the  Stewart  estate  and  against  Vosburgh  for  legal 
services  did  not  pass  under  a  clause  of  his  will  providing,  '*  I  give  and  bequeath 
to  my  son  Dwight  all  my  law  business,  law  books,  papers,  safe,  bookcases  and 
office  furniture,  and  nil  property  pertaining  to  my  business;" 

That  it  was  not  improper  for  the  surrogate,  in  the  exercise  of  his  discretion,  to 
direct  that  the  costs  of  the  proceedings  should  be  borne  by  the  executor 
personally; 

That,  as  a  general  rule,  if  an  executor  denies  the  existence  of  assets  and  such 
assets  appear  he  will  be  personally  charged  with  costs. 

Appeal  by  The  Long  Island  Loan  and  Trust  Company,  as  execu- 
tor, etc.,  of  Daniel  W.  Northup,  deceased,  and  another,  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Kings,  entered  in 
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said  Surrogate's  Court  on  the  22d  day  of  October,  1902,  judicially 
settling  the  accounts  of  said  executor. 

Joseph  A.  Bv/rr^  for  the  appellant  trust  company. 
Dvnght  Norihup^  appellant,  in  person. 
Aufficstus  Van  Wyck,  for  the  respondents. 

HOOKBB,  J. : 

Daniel  W.  Northup  died  on  the  9th  day  of  June,  1893,  a  prac- 
ticing lawyer  in  the  city  of  Brooklyn,  leaving  a  last  will  and  testa- 
ment, in  and  by  which  he  named  the  Long  Island  Loan  and  Trust 
Company  as  his  executor ;  the  will  was  duly  probated  by  the  surro- 
gate of  the  county  of  Kings  on  the  13th  day  of  September,  1893 ; 
the  executor  qualified  and  ever  since  that  time  has  been  acting  as 
«ach.  Xo  accounting  was  ever  had  until  the  present  proceeding. 
On  the  3d  day  of  July,  1900,  the  executor,  by  its  secretary,  verified  a 
petition,  praying  that  its  account  might  be  judicially  settled.  This 
was  presented  to  the  surrogate  and  was  met  with  several  objections, 
by  William  J.  Courtney,  as  special  guardian  of  two  of  the  infant 
children  of  the  deceased.  Upon  the  matters  in  difference  thus 
defined,  a  mass  of  testimony  was  taken,  and  the  surrogate  has  sur- 
diarged  the  account  of  the  executor  with  several  thousand  dollars. 
From  the  decree  entered  upon  the  findings  of  the  surrogate,  the 
executor  and  D wight  Northup,  a  son,  have  taken  this  appeal. 

But  three  of  the  items  of  the  executor's  account  are  now  open  to 
dispute.  The  first  is  that  known  as  the  "  Stewart"  claim.  In  the 
year  1888  one  James  Stewart  died,  and  his  son  filed  a  petition  for 
the  probate  of  a  paper,  dated  in  1881,  which  purported  to  be  the 
will  of  the  deceased  Stewart,  and  at  the  same  time  one  AUaban  filed 
a  petition  for  the  probate  of  another  paper,  dated  in  1887,  which 
purported  also  to  be  the  last  will  of  the  deceased  Stewart.  Daniel 
W.  Northup,  the  testator  here,  with  William  D.  Veeder,  as  counsel 
appeared  in  these  proceedings  for  James  C.  Stewart  and  others,  and 
rendered  legal  services  which  covered  a  number  of  years  and 
involved  a  large  amount  of  arduous  labor.  The  deceased  and 
Veeder  had  been  paid  a  considerable  sum  of  money  on  account  of 
tlieir  services  in  this  matter ;  the  litigation  went  through  the  late 
General  Term,  and  was  decided  once  in  the  Court  of  Appeals,  and 
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pending  the  contest,  the  widow  of  James  Stewart  died,  leaving  a 
will  which  was  duly  admitted  to  probate  and  letters  testamentary 
issued  thereon.  After  the  widow  died,  the  parties  to  the  old  con- 
test agreed  among  themselves  to  avoid  further  litigation  and 
expense,  and  to  settle  the  matters  in  difference  between  them.  A 
written  agreement  was  drawn,  dated  the  1st  day  of  June,  1893, 
signed  by  the  parties  interested  in  the  estate  of  James  Stewart, 
deceased,  and  acknowledged  June  13, 1893,  four  days  after  the  death 
of  the  testator  in  these  proceedings.  By  this  agreement  it  watt 
determined  and  agreed  between  the  parties  what  their  several  ami 
individual  interests  in  the  estate  of  their  testator  should  be,  and  tho 
manner  in  which  some  of  it  should  be  turned  over  to  the  legatees. 
In  that  agreement  appeared  this  clause  :  "  That  there  shall  be  paid 
to  D.  W.  Northup,  attorney  for  the  contestants  of  said  will  of  1887 
and  William  D.  Veeder  of  counsel,  for  their  services  up  to  and 
including  settlement,  the  sum  of  four  thousand  and  five  hundred 
dollars."  The  proof  introduced  by  the  special  guardian  established 
that  when  this  agreement  was  acknowledged,  and  for  some  time 
after  the  death  of  Mr.  Northup,  the  estate  of  Stewart  was  solvent 
and  well  able  to  pay  this  claim  of  $4,500  in  favor  of  Messrs.  Northup 
and  Veeder  in  full.  On  the  1st  day  of  July,  1893,  the  executor  of 
the  Stewart  estate  conveyed  a  house  and  lot  on  Clifton  pl^e  to  one 
Dooley,  who  thereupon  declared  a  trust  in  writing  by  which  it  was 
made  to  appear  that  he  held  title  to  the  premises  as  trustee  for  tht> 
benefit  of  the  estate  of  Daniel  W.  Northup,  deceased,  and  of  Mr. 
Yeeder,  the  interest  of  the  latter  appearing  to  be  one-seventh  and 
of  the  former  six-sevenths  of  the  whole  property.  About  that  time 
$1,000  was  paid  in  cash  by  the  executor  of  the  Stewart  estate,  which 
was  taken  by  Mr.  Veeder  to  apply  on  his  interest  of  $1,500  in 
the  $4,500  indebtedness  of  the  Stewart  estate  to  the  deceased 
Northup  and  himself.  Upon  this  accounting  Mr.  Veeder  testified 
in  relation  to  the  talk  between  himself  and  the  testator  as  to  their 
compensation,  as  follows :  "  We  (Mr.  Daniel  W.  Northup  and  tlie 
witness)  agreed  upon  the  amount  of  compensation  between  us  for 
the  conclusion  of  the  matter  with  the  compromise  and  settlement 
with  the  parties  AUaban  and  others,  who  were  contesting  the  pro- 
bate of  the  will  that  was  admitted  to  probate,  and  after  some  con- 
versation between  us  we  agreed  to  accept  the  sum  of  $4,500  for  our 
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corapensation,  of  which  Mr.  Northup  was  to  receive  $3,000,  and  I 
was  to  receive  $1,500.  Mr.  Courtney  :  Q.  In  what  form  were  yon 
to  receive  that?  A.  I  think  we  had  several  conversations.  Mr. 
Courtney :  I  have  a  right  to  know  when  this  conversation  took 
place.  This  conversation  must  have  been  before  that  agreement 
was  si^ed.  The  conversation  in  regard  to  compensation  was : 
Mr.  Korthup  told  me  that  there  wasn't  personal  estate  enough  to 
pay  us  in  cash,  and  he  wanted  to  know  how  much  —  we  had  agreed 
upon  the  amount,  and  he  wanted  to  know  how  much  I  wanted  in 
cash,  as  there  was  some  cash,  and  I  told  him  I  thought  I  ought  to 
get  $1,000  in  cash.  He  told  me  they  oflFered  a  piece  of  real  estate 
at  $3,500,  I  think,  and  I  told  him  that  I  was  willing,  if  I  was  paid 
the  $1,000  in  cash,  to  take  $500  interest  in  the  real  estate,  and  I 
suggested  to  him  that  the  property  be  conveyed  to  some  trustee  to 
hold  for  the  benefit  of  himself  and  myself.  It  may  bo  that  we 
didn't  agree  upon  that.  It  is  possible  that  I  took  the  title  myself, 
and  then  sell  it  and  give  me  my  $500.  He  said  he  would  accept  the 
property  at  $3,500  if  I  would  in  that  proportion.  I  was  to  have 
$500  and  he  was  to  have  $3,000.  That  is  the  Clifton  place  prop- 
erty which  was  subsequently  conveyed  to  Mr.  Dooley.  Mr.  Dooley 
took  the  title." 

It  thus  appears  that  the  conversation  between  Messrs.  Northup 
and  Veeder  in  relation  to  the  amount  of  their  compensation  to  and 
including  the  settlement  of  the  Stewart  litigation,  and  the  manner 
in  which  it  should  be  paid,  occurred  before  the  agreement,  from 
which  wo  have  quoted,  was  signed  ;  that  agreement,  executed  by 
the  heirs  of  the  Stewart  estate,  acknowledged  in  terms  an  indebted- 
ness in  this  matter  of  $4,500,  and  thereafter  the  declaration  of  trust  * 
by  Dooley  was  delivered  to  the  attorney  for  the  appealing  executor, 
by  him  recorded,  and  the  property  on  Clifton  place  was  transferred 
to  Dooley  for  the  benefit  of  the  estate  it  was  administering  with  its 
positive  consent  The  title  to  the  Clifton  place  premises  is,  however, 
conceded  by  all  parties  to  be  unmarketable  for  reasons  it  is  unneces- 
sary here  to  discuss.  It  is  clear  that  this  condition  of  tlie  title  could 
have  been  discovered  by  the  executor  at  the  time  Mr.  Dooley  took 
the  title  with  the  exercise  of  reasonable  care.  There  is  evidence, 
however,  tending  to  show  that  no  examination  of  the  title  was  made 
by  any  one  at  that  time.    Efforts  have  been  made  to  dispose  of  this 
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realty  at  the  instigation  of  the  appealing  executor,  Mr.  Veeder  and 
Mr.  Dooley,  but  they  havo  all  been  unsuccessful  on  account  of  the 
condition  of  the  title,  and  it  seems  to  be  impossible  to  straighten 
this  title  out  during  the  lifetime  oi  certain  heirs  at  law  and  lega- 
tees of  Stewart,  deceased.  The  excuse  which  the  executor  offers 
for  its  consent  to  receive  this  Clifton  place  property  in  lieu  of 
cash  from  the  Stewart  estate,  is  that  its  testator  had  stated  to  Veeder 
and  Breaznell,  managing  clerk  in  the  deceased's  office,  that  he  was 
willing  to  accept  the  Clifton  place  property  for  $3,500  of  the  claim, 
inasmuch  as  there  wa^  not  money  enough  in  the  estate  to  pay  the 
cash.  At  the  same  time  he  said,  however,  that  he  would  rather 
have  the  money  than  the  property,  and  this  was  prior  to  the  prepara- 
tion and  execution  of  the  written  contract  or  agreement  of  settle- 
ment between  those  interested  in  the  Stewart  estate.  Nothing 
appears  in  the  voluminous  record  l)efore  us  which  even  tends  to 
indicate  that  the  deceased  proposed  to  take  a  piece  of  property 
whose  title  was  not  marketable,  or  that  the  condition  of  the  title 
had  been  called  to  his  attention,  and  it  is  hardly  to  be  believed  that 
had  the  testator  lived  he  would  have  consummated  an  arrangement 
by  which  he  would  be  so  likely  to  loose  the  benefit  he  was  seeking 
to  derive  as  compensation  for  the  arduous  services  he  had  rendered 
in  the  Stewart  will  case. 

But  aside  from  that,  there  was  no  binding  agreement  or  under- 
standing of  any  kind  between  the  testator  and  the  representatives  of 
the  Stewart  estate  that  the  Clifton  place  property  should  be  taken 
by  Northup  and  Veeder  in  part  payment  of  the  services  to  which 
they  were  entitled.  On  the  contrary,  it  appeal's  that  subsequent  to 
the  talk  between  the  deceased  and  Veeder,  in  which  the  former  sug- 
gested the  taking  of  this  property,  he  prepared  an  agreement 
between  those  interested  in  the  Stewart  estate,  ultimately  signed  by 
all  of  them,  in  which  it  was  distinctly  provided  that  the  estate  was 
indebted  to  Northup  and  Veeder  in  the  sum  of  $4,500,  and  no 
mention  is  made  there  of  the  Clifton  place  property  and  no  refer- 
ence pointed  to  any  other  understanding,  suggestion  or  contract  that 
the  debt  was  to  be  paid  by  any  other  commodity  than  cash.  All  the 
tacts  here  stated  could  readily  have  been  ascertained  by  the  executor 
of  Mr.  Northup's  will  if  it  had  taken  any  steps  to  ascertain  the  truth 
in  relation  to  the  indebtedness  of  the  Stewart  estate  to  Northup, 
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and  we  can  find  no  adequate  excuse  anywhere  in  the  record  for 
the  acceptance  of  real  property  in  satisfaction  of  this  debt.  "  Land 
should  not  be  taken  in  payment  of  debts  if  its  proceeds  may  be  had 
instead."  (Schouler  Executors  [3d  ed.],  §  310.)  This  principle  is  so 
well  settled  that  it  seems  hardly  necessary  to  cite  further  authorities 
in  support  thereof.  In  view  of  this  rule,  and  in  face  of  the  obvious 
provisions  of  the  written  agreement,  we  are  constrained  to  agree  in 
the  r^nlt  reached  by  the  learned  surrogate,  that  the  $3,000  which 
the  estate  has  lost  by  reason  of  the  conduct  of  the  executor  should 
be  snrcliarged  against  its  account. 

The  indiflFerence  of  the  executor  toward  this  Stewart  item  is 
further  evidenced  by  the  negligent  manner  in  which  it  has  dealt 
with  it  since  Dooley  actually  took  the  title  and  declared  his  trust  in 
favor  of  Northup'g  estate  and  Mr.  Veeder.  Dooley  collected  rents 
for  fonr  years,  and  although  there  is  in  his  hands  a  considerable 
balance  of  these  rents,  after  paying  lawful  charges,  the  executor  has 
never  made  any  effort  to  collect  this  balance  from  him.  And  the 
same  appears  to  be  true  of  Mr.  Veeder,  who  has  since  1897  collected 
the  rents ;  he  has  in  his  hands  a  considerable  sum  of  money  as  pro- 
ceeds of  the  rent. 

The  learned  surrogate  has  found  that  $3,000,  the  share  of  the 
estate  of  Daniel  W.  Northup,  deceased,  in  the  claim  of  $4,500, 
eoold  have  been  collected  by  the  executor  of  the  will  of  Daniel  W. 
Northup,  deceased,  within  one  year  after  its  appointment  as  such 
executor.  There  is  abundant  evidence  to  support  that  finding  of 
fact  and  it  cannot  be  disturbed  on  this  appeal. 

The  second  item  of  the  executor's  account  in  controversy  is  an 
indebtedness  from  one  Vosburgh,  to  the  deceased,  for  services  ren- 
dered by  the  latter  in  his  profession  as  a  lawyer  during  his  lifetime. 
Wright  Duryea  and  William  Duryea  commenced  an  action  against 
William  C.  Vosburgh  in  the  year  1886  and  the  testator  was  retained 
and  appeared  for  the  defendant.  This  litigation  was  hard  fought 
and  extended  over  a  period  of  time  from  the  date  of  the  commence- 
ment of  the  action  until  after  the  testator's  death.  On  the  first 
trial  the  jury  disagreed  ;  the  second  trial  resulted  in  a  verdict  for 
tlie  defendant.  The  late  General  Term  affirmed  the  judgment 
entered  upon  the  verdict,  and  on  appeal  to  the  Court  of  Appeals 
that  court  reversed  the  judgment  and  ordered  a  new  triaL     The 
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third  trial  likewise  resulted  in  a  verdict  for  the  defendant,  and  from 
the  judgment  entered  thereon,  appeal  again  was  taken  to  the  General 
Term,  which  affirmed  the  judgment.  The  plaintiffs,  unsatisfied, 
carried  tlieir  case  a  second  time  to  the  Court  of  Appeals.  Shortly 
before  Northup  died  and  in  April,  1893,  the  judgment  was  again 
reversed  by  that  court.  The  case  was  not  tried  again ;  Mr.  Vos- 
burgh  died  in  1895,  and  his  executors  two  years  later  settled  with 
the  plaintiffs  for  the  sum  of  $2,000.  The  claim  originally  was  for 
$6,000,  which  with  interest  from  June  1,  1881,  brought  the  alleged 
damages,  at  the  time  of  the  settlement,  up  to  about  $12,000.  Of 
the  fact  that  the  testator  rendered  extremely  valuable  services  to 
Mr.  Vosburgh  there  can  be  no  doubt ;  one  of  the  witnesses  called 
by  the  special  guardian  has  testified  that  the  fair  value  of  the  legal 
services  was  $2,500,  and  this  is  not  denied ;  in  his  lifetime  there  was 
paid  to  Northup  the  sum  of  $534.32,  and  that  the  balance  of  $1 ,965.68 
could  have  been  collected  from  William  C.  Vosburgh  within  one 
year  after  the  issuance  of  letters  testamentary  to  the  executor,  the 
surrogate  has  found  as  a  fact.  Both  Vosburgh  and  his  estate  were 
solvent,  and  this  finding  is  supported  by  the  evidence ;  we  are  far 
from  an  inclination  to  interfere  with  it.  The  learned  surrogate  has 
also  found  that  the  executor  has  exercised  no  diligence  in  the  col- 
lection of  this  claim,  and  inasmuch  as  the  claim  is  now  barred  by 
the  Statute  of  Limitations,  all  benefit  to  the  estate  from  the  services 
rendered  by  Northup  in  his  lifetime  to  Vosburgh  in  the  matter  of 
this  litigation  is,  therefore,  lost.  It  does  not  appear  that  at  any  time 
within  the  seven  years  which  elapsed  between  its  qualification  and 
the  accounting,  the  executor  made  any  appreciable  effort  to  col- 
lect from  Mr.  Vosburgh  or  his  estate  remuneration  for  the  services 
Northup  rendered,  and  this  although  there  appeared  in  the  inventory 
an  item  of  $1,687.87  costs  in  "  Duryea  v.  Vosburgh,  *  *  *  suit 
still  pending."  The  executor  seemed  to  have  been  lulled  to  sleep  by 
the  statement  of  Breaznell,  who  had  been  managing  clerk  for  Mr* 
Northup  in  his  lifetime,  that  the  judgment  had  been  reversed  in  the 
Court  of  Appeals.  A  most  casual  examination  could  not  have 
failed  to  disclose  to  the  accounting  executor  a  large  amount  of 
labor  spent  by  the  deceased  in  the  conduct  of  this  litigation ;  the 
law  register  of  Mr.  Northup  showed  it,  and  counsel  for  the  defend- 
ant, as  well  as  the  attoniey  for  the  plaintiffs  and  the  plaintiffs  them- 
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selTeSy  would  doabtless  have  corroborated  the  showing  made  by  the 
renter. 

Upon  the  trial  below  the  execator  seems  to  have  abandoned  its 
theory  that  it  was  not  negligent  and  has  sought  to  show  a  full  pay- 
ment of  this  item  by  Vosbnrgh  before  his  death.  We  have  exam- 
ined the  proof  in  this  particnlar  and  are  convinced  that  there  is  no 
rach  preponderance  of  the  evidence  showing  that  Mr.  Northup  had 
been  paid  in  full  as  to  call  for  a  reversal  of  the  surrogate's  disposi- 
tion of  that  item. 

The  only  other  item  in  dispute  is  that  of  eighty-eight  dollars,  paid 
by  the  executor  to  Joseph  Breaznell  for  legal  services.  It  clearly 
appears  that,  in  the  service  for  which  he  was  paid  this  sum,  Breaznell 
was  employed  by  Stewart  A.  Robinson,  the  executor  of  the  Stewart 
will  before  referred  to,  and  Breaznell  testified  that  whatever  he  did 
with  reference  to  the  settlement  was  performed  for  the  executora  of 
the  Stewart  estate,  and  not  for  the  estate  of  Korthup,  and  that  the 
attorney  for  this  executor  "  left  the  closing  to  me,  for  I  was  acting 
fur  Stewart  A.  Robinson,  *  *  *  and  I  represented  tlie  Stewart 
estate  only  on  this  settlement."  The  learned  surrogate  was,  we 
think,  quite  correct  in  holding  that  the  executor's  account  should 
be  surcharged  with  this  item,  for  it  appears  to  be  paid  for  legal 
serviced  to  a  lawyer  who  was  representing  adverse  parties. 

Tliis  discussion  leaves  but  one  further  matter  to  notice.  Dwight 
Northap,  the  eldest  son  of  Daniel  W.  Northup,  deceased,  a  child 
by  tlie  latter's  first  wife  and  a  legatee  and  residuary  beneficiary 
named  in  the  will,  has  appealed  from  the  decree  of  the  surrogate,  and 
makes  the  point  that  the  claims  for  compensation  for  services  which 
existed  in  favor  of  the  deceased  in  his  lifetime  against  the  Stewart 
e<tate  and  Vosburgh  passed  to  him  under  the  will,  and  hence  the 
appealing  executor  properly  has  had  nothing  to  do  with  their  collec- 
tion, and  no  obligation  rested  upon  it  to  exercise  any  degree  of 
care  or  diligence  in  respect  thereto.  It  is  very  clear  that  Dwight 
Nortkup,  appellant,  and  the  executor,  appellant,  have  adopted  this 
view  of  the  will  but  recently,  and  we  think  their  former  notion  in 
respect  to  it  was  correct.  The  3d  clause  of  the  will  reads  as  fol- 
lows :  "  Thirdly  :  I  give  and  bequeath  to  my  son  Dwight  all  my  law 
business,  law  books,  papers,  safe,  bookcases  and  ofiice  furniture,  and 
all  property  pertaining  to  my  business.     Also  my  stock  certificate 
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in  the  Brooklyn  Law  Library,  and  the  Ten  Shares  of  Stock  in  the 
Lawyers'  Title  Insurance  Company  now  pledged  to  the  Company." 
The  person  named  in  that  clause  asks  us  to  hold  as  matter  of  law 
that  the  two  claims  for  legal  services  existing  against  the  Stewart 
estate  and  against  Vosburgh  passed  to  him  by  reason  of  that  clause. 
These  debts  were  not  mentioned  in  the  clause,  and  it  is  impossible 
for  the  legatee  named  therein  successfully  to  claim  them,  except  on 
the  theory  that  it  was  a  devise  by  implication.  It  is  said,  however, 
that  a  gift  by  implication  will  only  be  adopted  where  the  probability 
of  such  intention  is  so  apparent  that  the  contrary  cannot  be  sup- 
posed to  exist.  {Post  V.  Jlover^  33  N.  Y.  593.)  There  is  here  nothing 
to  support  a  claim  for  such  contrary  intention ;  the  son,  Dwight, 
had  not  been  admitted  to  the  bar  at  the  time  of  the  preparation  of 
the  will,  and  was  not  admitted  until  some  considerable  period  of 
time  after  his  father's  death.  There  is  nothing  to  indicate  a  reason 
for  any  purpose  in  the  mind  of  the  testator  to  devise  choses  in 
action  by  language  which  describes  choses  in  possession.  The  last 
will  and  testament  of  the  deceased  Northup  was  prepared  by  him- 
self, a  lawyer  of  large  experience,  and  it  may  be  presumed  that  he 
knew  the  effect  generally  of  omitting  to  describe  property  the  sub- 
ject of  devise.  (  Walter  v.  Harriy  68  App.  Div.  381,  383.)  Matter 
of  Reynolds  (124  N.  Y.  388)  is  an  authority  against  tlie  contention 
of  Dwight  Northup  upon  this  proposition.  The  testator  there 
devised  and  bequeathed  to  his  son  certain  real  property  upon  which 
there  were  buildings,  "including  all  the  furniture  and  personal 
property  in  and  upon  the  same,  or  in  any  manner  connected  there- 
with." The  testator's  office  was  on  the  property  so  devised,  in  which 
there  was  a  vault  containing  money  and  securities,  found  upon  his 
death.  The  Court  of  Appeals  held  that  these  securities  were  not 
bequeathed  to  the  son  under  the  provisions  of  the  will,  and.  Judge 
Parker  speaking,  said  (p.  397) :  "  We  have  now  referred  to  the  case* 
cited  by  the  learned  counsel  for  the  appellant  in  support  of  his  con- 
tention, and  it  will  be  observed  that  in  every  case,  excepting  Hothafn 
V.  Sutton"^  and  MicheU,  v.  Michell^f  in  which  the  court  held  that  the 
general  words  preceding  or  following  enumerated  articles  should 
not  be  limited  to  things  ejusdem  generis^  they  either  occurred  in  a 

♦  15  Ves.  Jr.  819.  \  5  Mad.  69. 


Digitized  by 


Google 


MATTER  OF  L.  I.  L.  &  T.  CO.  (IN  RE  NORTHUP).      1 5 
App.  Div.]  Secokd  DEPARTXKin',  March,  1904. 

general  bequest  of  the  whole  of  testator's  estate,  in  a  residuary 
clause,  or  the  will  did  not  contain  a  residuary  disposition.  With 
the  exceptions  thus  noted,  it  seems  to  be  a  settled  rule  of  construc- 
tion that  when  certain  things  named  are  followed  by  a  phrase  which 
need  not  but  might  be  construed  to  include  other  things,  it  will  be 
confined  to  articles  of  the  same  general  character  as  those  enumer- 
ated. {Johnson  V.  Goss^  128  Mass.  434  ;  Dole  v.  Johnson^  3  Allen, 
364;  Spares  Appeal,  89  Penn.  148*)" 

The  surrogate  directed  that  the  costs  and  expenses  of  this  pro- 
ceeding should  be  borne  by  the  executor  personally,  and  it  is  asked 
that  we  modify  the  decree  so  that  it  may  be  relieved  of  this  burden. 
It  was  in  the  discretion  of  the  learned  surrogate  whether  the 
executor  should  be  charged  personally,  and  unless  there  has  been  an 
abuse  of  that  discretion  we  may  not  interfere.  {Matter  of  SeUecky 
111  N.  Y.  284.)  "We  are  not  convinced  that  the  surrogate  abused 
his  discretion  ;  as  far  as  the  Vosburgh  and  the  Stewart  matters  were 
concerned  the  executor  has  acted  with  great  laxity  and  almost  inex- 
cusable negligence,  although  there  is  no  intimation  of  any  improper 
motive.  Generally  speaking,  an  executor  will  be  directed  person- 
ally to  pay  the  costs  where  he  denies  assets,  and  they  appear. 
(EHtate  of  MvU,  16  N.  Y.  St.  Repr.  981.) 

The  decree  of  the  surrogate  is  in  all  respects  proper  and  should 
be  affirmed. 

All  concurred,  except  Jbnks,  J.,  not  sitting. 

Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed,  with 
costs. 

^QparM  Appeal  (89  Penn.  St.  148). 
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The  People  of  the  State  of  New  York  ex  rel.  William  F. 
McCabe  and  John  Duffy,  Bespondents,  v.  Chables  A.  Matthies 
and  Others,  as  the  Board  of  Town  Auditors  of  the  Town  of 
White  Plains,  Appellants. 

Audit  by  a  town  board — w/iat  eoMtittttes  an  audit — the  remedy  where  there  is  an 
error  in  tJie  audit  is  by  certiorari  — a  mandamus  is  improper — test  a$  to  whether 
there  h<ie  been  an  audit. 

Contractors  for  the  construction  of  a  road  in  a  town,  having  used  more  stone  than 
they  had  contemplated  would  be  necessary,  filed  a  claim  with  the  town  board 
for  the  value  of  the  extra  stone.  The  town  board  having  refused  to  audit  the 
claim,  the  contractors  procured  a  peremptory  writ  of  mandamus  requiring 
them  to  do  so.  Pursuant  to  the  writ  the  town  board  met  and  the  town  clerk 
produced  the  record  touching  the  matter  in  controversy  together  with  the 
original  notice  of  claim.  The  terms  of  the  contract  were  then  discussed  and  a 
motion  was  carried  that  the  board  take  action.  The  record  read  as  follows  : 
"Mr.  Haley:  I  move  that  the  claim  be  rejected  on  the  ground  that  it  is  not 
a  legal  claim  against  the  Town  of  White  Plains,  and  if  any  extra  work  was 
done  it  is  in  violation  of  the  express  terms  of  the  contract.  Seconded  by  Mr. 
Matthies.  Motion  carried.  Mr.  Haley:  I  move  that  if  there  is  nothing  further 
to  come  before  the  Board  we  adjourn.  Seconded  by  Mr.  Matthies.  Motion 
carried." 

Held,  that  the  action  of  the  town  board  was  a  determination  upon  the  merits  of 
the  claim  and  constituted  a  legal  audit  thereof  (Bartlett,  J.,  dissented) ; 

That  the  remedy  of  the  contractors  was  by  a  writ  of  certiorari  to  review  the 
'  town  board's  determination  of  the  legal  question  of  liability,  and  if  the  town 
board  had  committed  error  to  have  the  claim  remanded  to  that  board  for 
audit; 

That  an  application,  after  the  rejection  of  the  claim,  for  a  writ  of  mandamus  to 
compel  the  town  board  to  audit  the  account,  resulting,  under  an  alternative 
writ,  in  an  assessment  by  a  jury  of  the  amount  of  the  contractors'  claim  and 
a  peremptory  writ  of  mandamus  directing  the  town  board  to  audit  and  allow 
the  claim  at  that  amount,  was  not  the  proper  remedy. 

In  auditing  a  claim  the  town  board  acts  in  a  quasi- judicial  capacity,  and  the  test 
whether  the  action  of  the  town  board  constitutes  a  legal  audit  of  the  claim 
depends  upon  whether  they  have  placed  such  action  upon  a  decision  of  the 
merits  of  the  controversy. 

If  a  town  board  has  made  a  legal  audit  of  a  claim  the  court  has  no  power,  by 
mandamus,  to  correct  any  error  therein,  whether  the  error  is  on  account  of  a 
total  rejection  of  the  claim  based  upon  a  misconception  of  the  legal  questions 
involved,  or  whether  it  is  because  they  have  allowed  the  claim  at  too  great  or 
too  small  a  figure. 

Mandamus  may  not  be  invoked  to  review  a  judicial  or  quaei  judicial  decision. 
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Appeal  by  the  defendants,  Charles  A.  Matthies  and  others,  as 
the  board  of  town  auditors  of  the  town  of  "White  Plains,  from  an 
order  of  the  Supreme  Court,  made  at  the  "Westchester  Special  Term 
and  entered  in  the  office  of  the  cJierk  of  the  county  of  Westchester 
on  the  Ist  day  of  November,  1902,  granting  a  peremptory  writ  of 
mandamus,  and  also  from  an  order  bearing  date  the  27th  day  of 
October,  1902,  and  entered  in  said  clerk's  office,  denying  the  defend- 
ants' motion  for  a  new  trial  made  upon  the  minutes,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  an  order  entered 
in  said  clerk's  office  on  the  15th  day  of  May,  1902,  granting  an 
alternative  writ  of  mandamus  herein. 

Henry  T.  DyJcman  for  the  appellants. 

Z.  Laflm  Kellogg  {Alfred  G.  Pette  with  him  on  the  brief],  for 
the  respondents. 

HOOKBB,  J. : 

The  town  of  White  Plains  entered  into  a  contract  with  the 
relators  for  the  improvement  of  certain  roads  in  that  town  outside 
the  village  of  White  Plains.  In  doing  this  work  they  used  several 
thousand  cubic  yards  of  stone  more  than  they  had  contemplated 
would  be  necessary  at  the  time  the  contract  was  made,  and  for  the 
value  of  this  stone  filed  a  claim  with  the  town  board  of  the  town  of 
"White  Plains,  which  is  by  statute  the  board  of  town  auditors.  This 
body  refused  to  audit  the  claim,  and  the  relators  procured  a  per- 
emptory writ  of  mandamus  directing  its  examination  and  audit. 
The  appellants,  pursuant  to  the  mandate  of  the  writ,  met  as  the 
town  board  of  the  town  of  White  Plains,  and  the  town  clerk  pro- 
duced the  record  touching  the  matter  in  controversy,  together  with 
the  original  notice  of  claim,  dated  October  1,  1901,  verified  by  the 
relators,  and  the  terms  of  the  contract  between  the  relators  and  the 
town  were  by  the  board  then  discussed.  A  motion  was  carried  that 
the  board  take  action,  and  the  record  shows  that  the  following  pro- 
ceedings were  had :  "  Mr.  Haley  :  —  I  move  that  the  claim  be 
rejected  on  the  ground  that  it  is  not  a  legal  claim  against  the  Town 
of  White  Plains,  and  if  any  extra  work  was  done  it  is  in  violation 
of  the  express  terms  of  the  contract.  Seconded  by  Mr.  Matthies. 
App.  Div.— Vol.  XCII.        2 
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Motion  carried.  Mr.  Haley :  —  I  move  that  if  there  is  nothing 
further  to  come  before  the  Board  we  adjoarn.  Seconded  by  Mr. 
Matthies.     Motion  carried." 

After  this  rejection  the  relators  moved  for  an  alias  writ  of  per- 
emptory mandamus,  and  this  motion  coming  on  to  be  heard  and 
affidavits  being  presented  by  the  respondents  therein  which  raised 
issues  of  fact  the  court  directed  that  an  alternative  writ  issue  to 
which  latter  a  return  was  made  by  the  board,  and  the  issues  thus 
framed  were  tried  before  a  jury  which  found  its  verdict  for  a  large 
sum  of  money  in  favor  of  the  relators.  Upon  this  verdict  a  motion 
was  granted  that  a  peremptory  writ  of  mandamus  issue,  and  later 
such  writ  was  issued  by  the  court  commanding  the  respondents  as 
the  board  of  town  auditors  of  the  town  of  White  Plains  to  audit 
and  aUow  to  the  relators  a  sum  equaling  the  verdict  of  the  jury 
for  furnishing  broken  stone,  and  also  directing  them  to  audit  and 
allow  to  the  relators  or  their  attorneys,  a  sum  therein  stated  as 
costs,  disbursements  and  allowance  of  proceedings  and  directing 
them  to  make  return  of  the  writ  pursuant  to  law. 

Upon  the  rendition  of  the  verdict  by  the  jury  the  appellants 
moved  for  a  new  trial,  and  that  motion  was  denied.  They  have 
appealed  to  this  court  from  the  order  granting  the  final  peremptory 
writ  of  mandamus,  from  the  order  denying  the  motion  for  a  new 
trial,  and  further  gave  notice  that  they  would  bring  up  on  said 
appeal  for  review  the  order  granting  the  alternative  writ  of 
mandamus. 

One  of  the  questions  presented  for  our  consideration  is  whether 
the  relators  have  pursued  the  proper  remedy  in  their  efforts  to  pro- 
cure by  the  town  board  the  allowance  of  the  claim  which  they  allege 
should  be  paid  by  the  town.  It  is  urged  by  the  appellants  that  the 
relators  have  mistaken  their  remedy,  and  that  the  only  manner  in 
which  the  action  of  the  town  board  may  be  reviewed  is  by  a  writ 
of  certiorari.     In  this  view  we  must  concur. 

When  sitting  as  auditors  of  claims  presented  against  the  town, 
the  town  board  acts  in  a  quasi- judicial  capacity,  and  is  pursuant  to 
the  statute  the  only  body  which  may  audit  certain  classes  of  claims 
against  towns.  (Town  Law  [Laws  of  1890,  chap.  569],  §  162,  as 
amd.  by  Laws  of  1897,  chap.  481 ;  Bragg  v.  Town  of  Victor^ 
84  App.   Div.   83.)    The  claim  of  the  relators  is  within  those 
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classes,  and  the  town  board  is  the  only  tribunal  to  which  they 
may  have  resort  to  enforce  the  claim.  The  section  of  the  Town 
Law  (supra)  directs  the  town  board  to  audit  and  allow  or  reject 
all  claims  and  demands  against  the  town,  and  it  follows  that 
"In  case  of  refusal  by  the  board  to  act,  mandamus  may  compel 
action."  {Bragg  v.  Totvn  of  Victor^  supra.)  If  it  is  held  that 
the  town  board  in  this  case  has  in  fact  acted  in  the  premises  in  the 
manner  contemplated  by  the  statute,  or  has  made  a  legal  audit  of 
the  account  presented  by  the  relators,  the  courts  are  without 
power  by  mandamus  to  correct  an  alleged  erroneous  audit,  whether 
such  error  of  the  town  board  may  happen  to  be  on  account  of  a  total 
rejection  of  the  claim  based  upon  a  misconception  of  the  legal  ques- 
tions involved,  or  whether  an  allowance  of  the  claim  may  be  for  an 
insufficient,  or  too  great  an  amount.  We  are  of  the  opinion  that, 
in  reason  and  under  the  authorities,  it  is  clear  that  the  town  board 
has  actually  made  a  legal  audit  of  the  account  of  the  relators  and 
has  exercised  true  judicial  functions  in  rejecting  the  demand  against 
the  town,  which  they  considered  pursuant  to  the  first  writ  of  man- 
damus granted  in  favor  of  the  relators.  It  is  to  be  noted  that  the 
town  board  met  for  a  consideration  of  this  subject ;  that  it  caused 
to  be  brought  before  it  the  original  claim  of  the  relators,  and  the 
contract  under  which  the  relatora  had  performed  the  work  for  the 
town  and  under  which  the  claipi  for  the  extra  stone  was  made ;  that 
after  consideration  a  motion  was  put  and  carried  that  the  board  take 
action,  and  that  the  rejection  was  placed  distinctly  upon  the 
ground  that  the  town  was  not  under  legal  liability  to  the  relators. 
The  Court  of  Appeals  has  said  that  "  such  board  is  a  statutory  tri- 
bunal or  court  to  hear  and  to  allow  or  reject  any  claims  presented 
against  the  town.  The  examination  of  the  account  is  the  trial  and 
its  allowance  or  disallowance  is  the  judgment  of  this  tribunal." 
{People  ex  reL  Myers  v.  Barnes^  114  N.  Y.  317,  323.)  Applying 
this  test  to  the  facts  disclosed  by  the  record  here,  it  must  be  plain 
that  the  act  of  the  board  in  meeting  was  the  convening  of  the  quasi- 
judicial  body  for  the  purpose  of  the  trial ;  that  the  production  of 
the  contract,  claim  and  record  corresponded  to  the  introduction  of 
the  evidence,  and  that  the  consideration  which  the  board  appears  to 
have  given  to  the  matter  was  the  argument  ^o  and  con  upon  the 
questions  involved ;  after  all  of  these  functions  had  been  pei'formed 
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the  body  proceeded  to  judgment,  and  based  its  rejection  of  the  claim 
upon  a  plain,  clear  ground,  which  cannot  be  construed  otherwise 
than  to  indicate  that  the  town  board  properly  conceived  its  jurisdic- 
tional duty  in  the  premises.  It  carried  out  fully  the  requirements 
imposed  upon  it  by  law,  and  after  a  legal  consideration  of  the  mat- 
ter reached  a  determination  upon  the  merits,  which  was  its  final 
judgment. 

As  to  whether  or  not  town  boards  perform  such  acts  as  will  be 
considered  legal  audits,  in  compliance  with  the  statute  requiring 
them  to  audit  and  allow  or  reject  the  claims,  is  properly  determined, 
we  think,  by  considering  whether  or  not  the  action  is  placed  upon  a 
decision  of  the  merits  of  the  controversy.  We  have  recently  held 
this,  in  effect,  in  People  ex  rel.  Hhodes  v.  Mole  (85  App.  Div.  33), 
That  was  an  appeal  from  an  order  granting  a  writ  of  peremptory 
mandamus  compelling  the  board  of  town  audit  to  reaudit  the  bill  of 
the  relators,  and  it  appeared  that  the  appellants  there  rejected  the 
claim  on  the  ground  that  the  relators  failed  to  appear  before  the 
board  and  offer  evidence  in  support  of  their  claim.  This  was  held 
to  be  no  audit,  for  the  decision  was  not  upon  the  merits. 

Mandamus  may  not  be  invoked  to  review  a  judicial  or  quasi- 
judicial  decision.  {People  ex  rel,  Sittis  v.  Collier^  176  N.  Y.  196.) 
The  Court  of  Appeals  in  the  Sims  case,  speaking  by  Werner,  J., 
has  quoted  with  approval  the  language  of  Judge  Vann  in  People  ex 
rel,  Harris  v.  Commiasionera  (149  N.  Y.  26)  which  is  as  follows : 
"  The  primary  object  of  the  writ  of  mandamus  is  to  compel  action. 
It  neither  creates  nor  confers  power  to  act,  but  only  commands  the 
exercise  of  powers  already  existing,  when  it  is  the  duty  of  the  per- 
son or  body  proceeded  against  to  act  without  its  agency.  While  it 
may  require  the  performance  of  a  purely  ministerial  duty  in  a  par- 
ticular manner,  its  command  is  never  given  to  compel  the  discharge 
of  a  duty  involving  the  exercise  of  judgment  or  discretion  in  any 
specified  way,  for  that  would  substitute  the  judgment  or  discretion 
of  the  court  issuing  the  writ  for  that  of  the  person  or  persons  against 
whom  the  writ  was  issued.  In  such  cases  its  sole  function  is  to  set 
in  motion  without  directing  the  manner  of  performance.  *  *  .  * 
It  is  a  universal  rule  that  in  the  discharge  of  all  duties  involving  the 
exercise  of  official  judgment  or  discretion  the  officer  or  tribunal  must 
be  left  free  to  act,  and  cannot  be  controlled  in  a  particular  direction. 
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*  *  *  When  the  law  requires  a  public  officer  to  do  a  specified 
act  in  a  specified  way,  upon  a  conceded  state  of  facts,  without  regard 
to  his  own  judgment  as  to  the  propriety  of  the  act  and  with  no 
power  to  exercise  discretion,  the  duty  is  ministerial  in  character, 
and  performance  may  be  compelled  by  mandamus  if  there  is  do 
other  remedy.  When,  however,  the  law  requires  a  judicial  deter- 
mination to  be  made,  such  as  the  decision  of  a  question  of  fact  or 
the  exercise  of  judgment  in  deciding  whether  the  act  should  be  done 
or  not,  the  duty  is  regarded  as  judicial  and  mandamus  will  not  lie  to 
compel  performance."  The  court  cited  to  the  same  effect  People 
ex  rd.  Francis  v.  Common  Council  (78  N.  Y.  33) ;  People  ex  reL 
Myers  v.  Barnes  (114  id.  317) ;  People  ex  rel.  Grannis  v.  Moberts 
(163  id.  70.) 

These  autliorities,  and  the  cases  cited  by  Judge  Vann,  are,  we 
think,  controlling  upon  the  facts  disclosed  by  this  record.  The 
appellants  are  charged  by  law  with  the  duty  of  passing  upon  such 
claims  as  relators  presented  against  the  town;  the  claim  was 
rejected  upon  a  view  of  the  legal  question  involved  adverse  to  the 
relators.  Instead  of  seekin^a  review  of  this  question  by  certiorari 
the  relators  applied  for  a  writ  of  mandamus  to  compel  the  appel- 
lants to  audit  the  account,  and  this  proceeding  has  resulted  in  an 
assefisment  by  a  jury  of  this  court  of  the  amount  of  the  relators' 
claim  and  a  peremptory  writ  of  mandamus  directing  the  appellants 
to  andit  and  aUow  the  claim  at  that  amount.  The  order  directing 
the  final  writ  of  mandamus  has  had  the  effect  of  the  exercise  by  the 
Snpreme  Court  and  its  jury  of  the  functions  which  are  by  law 
exdasive  in  the  town  board.  The  jury's  liquidation  of  the  claim 
has  been  improperly  substituted  for  that  which  properly  belonged 
to  the  appellants  to  make.  That  the  appellants  may  have  miscon- 
ceived the  question  of  legal  liability  of  the  town  is  no  sufficient  rea- 
son to  deprive  the  town  board  of  the  functions  of  auditing  attach- 
ing to  it  by  statute.  The  proper  procedure  was  to  have  corrected 
its  erroneous  conception  of  the  law,  if  there  was  error,  and  remanded 
the  claim  for  audit  after  the  legal  question  of  liability  had  been 
determined. 

Other  serious  questions  are  presented  by  the  appeal,  but  inas- 
much as  the  view  of  the  case  which  we  have  expressed  disposes  of 
the  appeal,  we  do  not  consider  it  necessary  to  pass  upon  them. 
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The  order  appealed  from  should  be  reversed,  with  costs,  and  the 
proceeding  dismissed. 

All  concurred ;  Bartlett,  J.,  in  result  in  separate  opinion. 

"WiLLARD  BaETLETT,  J.  I 

I  have  no  doubt  that  the  peremptory  writ  of  mandamus  under 
review  in  this  proceeding  is  wrong,  so  far  as  it  requires  the  board 
of  town  auditors  to  allow  the  relatora  the  specific  sum  of  money 
therein  stated  on  account  of  their  claim,  and  the  additional  specific 
sum  for  costs,  disbursements  and  allowance.  The  province  of  deter- 
mining the  amount  to  be  awarded  belongs  to  the  board  of  town 
auditors,  in  the  first  instance,  subject  to  judicial  review  by  writ  of 
certiorari.  The  precise  sum  which  they  shall  allow  in  any  given 
case  cannot  be  fixed  in  a  mandamus  proceeding.  The  extent  of  the 
jurisdiction  of  the  court  over  a  board  of  town  auditors  by  mandamus 
goes  no  further  than  to  command  action  in  respect  to  the  amount  to 
be  awarded  on  account  of  a  legal  claim. 

To  this  extent  I  agree  with  Mr.  Justice  Hooker.  It  does  not 
seem  to  me,  however,  that  the  rejection  of  the  claim  here  in  contro- 
versy, on  the  express  ground  that  it  was  not  a  legal  claim,  was  in  any 
sense  an  audit ;  it  was  rather  a  refusal  to  audit  at  all.  The  board 
of  town  auditors  thereby  threw  the  claim  wholly  out  of  considera- 
tion on  the  ground  that  it  was  something  with  which  they  had 
nothing  to  do ;  and,  under  the  authorities,  I  think  their  action  in 
this  respect  can  be  corrected  by  mandamus,  if  the  claim  is  legal  in 
its  character,  no  matter  how  extravagant  in  amount.  This  seems  to 
have  been  the  view  taken  in  PeojpU  v.  Supervisors  of  Delaware 
Co,  (45  N.  Y.  200),  where  Folger,  J.,  says :  "  The  court  has  the 
power  to  decide  whether  a  rejected  claim  is  a  legal  claim  against 
the  county  ;  and  if  it  be  a  legal  claim,  it  may  instruct  and  guide  the 
board  of  supervisors  by  mandamus^  in  the  execution  of  their  duty ; 
not  to  prescribe  for  them  at  what  amount  the  claim  shall  bo  allowed 
(unless  indeed  the  amount  is  fixed  by  law) ;  but  to  compel  them  to 
admit  that  it  is  a  legal  claim,  and  to  exercise  their  discretion  as  to 
the  amount." 

The  last  clause  quoted  is  directly  applicable  to  the  circumstances 
of  the  present  case.  (See,  also.  People  ex  rel.  Smith  v.  Trustees^ 
11  App.  Div.  108.)    It  seems  to  me,  therefore,  that  we  should 
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inquire,  in  the  first  instance,  as  to  whether  the  claim  of  tlie  relators 
iB  one  enf orcible  against  tlie  town  of  White  Plains  for  any  amount 
whatever.  If  we  determine  that  it  is  not,  then  we  should  reverse 
the  order  below  absolutely.  If  we  determine  that  it  is  a  legal  claim 
for  some  amount,  then  we  should  modify  the  order  so  as  to  leave 
untouched  that  portion  which  commands  the  board  of  town  auditors 
to  audit  the  claim,  but  strike  out  those  portions  which  require  them 
to  audit  it  at  a  particular  amount.  In  other  words,  we  should  com- 
mand them  to  treat  the  charge  as  lawful,  but  leave  them  unfettered 
as  to  fixing  the  amount. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
proceeding  dismissed. 


Samuel  L.  Yan  Akin,  Appellant,  v.  Erie  Railroad  Company, 

Respondent. 

Datrueticn  cf  freight  in  a  railroad  freight  houee  by  fire — it  does  not  estaUiih 
negiigenee  on  the  part  of  the  railroad  company  —  exemption  in  a  InU  of  lading 
from  liability  for  lou  by  fire. 

Where  freight,  destroyed  by  fire  while  in  the  freight  house  of  a  railroad  com- 
pany, was  shipped  under  a  bill  of  lading  exemptiug  the  railroad  compauy 
from  liability  for  the  loss  of  the  freight  by  fire,  the  owner  of  the  freight  cannot 
reooTer  its  value  from  the  railroad  company  without  showing  that  the  fire  was 
the  result  of  the  negligence  of  the  railroad  company  or  of  some  breach  of  its 
duty.  The  occurrence  of  the  fire  does  not,  of  itself,  justify  an  inference  of 
negligence  on  the  part  of  the  railroad  company. 

Appeal  by  the  plaintiflf,  Samuel  L.  Van  Akin,  from  a  judgment 
of  the  County  Court  of  Orauge  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on  the 
13th  day  of  March,  1903,  reversing  a  judgment  of  a  justice  of 
the  peace  of  the  town  of  Deerpark,  in  said  county,  in  favor  of  the 
plaintiff  entered  on  the  5th  day  of  May,  1902. 

Joseph  Roschy  Jr.y  for  the  appellant. 
PhUip  A.  Rorty^  for  the  respondent. 
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Judgment  of  the  County  Court  of  Orange  county  affirmed,  witli 
costs,  on  the  opinion  of  the  county  judge. 

All  concurred. 


The  following  is  the  opinion  of  the  county  judge : 

BEArnE,  J. : 

The  respondent  seeks  to  sustain  the  judgment  appealed  from  upon 
tlie  ground  that  the  defendant  was  negligent  in  having  a  dog  in  the 
freight  house,  which  it  is  claimed  must  have  escaped  from  the  crate 
or  box  in  which  it  was  shipped  and,  upsetting  the  lamp  or  lamps  in 
the  freight  house,  caused  the  fire  which  destroyed  the  goods  belong- 
ing to  the  respondent.  '  The  undisputed  facts  are  that  the  freight 
which  was  destroyed  reached  the  station  of  Lackawaxen  at  eleven- 
twenty-five  p.  M.  and  was  put  in  the  freight  house ;  at  one-nine  a.  m. 
the  dog  arrived  and  was  also  put  in  the  freight  house.  The  freight 
house  was  lighted  by  two  kerosene  lamps  placed  upon  a  table  in  the 
center  of  the  freight  room  and  had  been  used  in  that  way  for  about 
eighteen  years.  Within  half  an  hour  after  the  dog  arrived  he 
gnawed  his  way  out  of  the  crate  in  wliich  he  was  confined.  He 
was  put  back  in  the  crate  with  the  broken  slats  against  the  floor  and 
two  packages  weighing  tc^ether  about  fifty  pounds  were  placed  on 
top  to  prevent  the  upsetting  of  the  crate.  So  far  as  the  proof 
shows  the  dog  was  not  seen  again  and  there  is  no  evidence  that  he 
again  escaped  from  the  crate.  At  three-forty  a.  m.  the  fire  was  dis- 
covered. The  witness  testified  that  it  was  in  the  upper  end  of  the 
depot,  the  entire  building  ablaze  and  that  he  could  not  distinguish 
anything.  The  witness  who  testified  was  employed  and  working 
about  the  depot  handling  freight,  baggage  and  express  shipments. 
There  was  no  evidence  that  it  was  his  duty  to  remain  at  the  freight 
station  all  that  time,  and  prior  to  the  fire  he  had  been  away  from 
the  building  about  forty  minutes. 

Upon  this  proof  it  was  wholly  uncertain  to  what  cause  the  fire 
was  attributable.  The  dog  came  as  freight  and  was,  therefore,  prop- 
erly put  in  the  freight  house.  Upon  its  escape  it  was  again  care- 
fully confined  and  so  far  as  the  proof  shows  did  not  again  escape. 

Assuming  that  it  did,  there  is  no  evidence  that  it  upset  the  lamps 
or  that  the  fire  originated  from  the  upsetting  of  the  lamps.    As  was 
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said  in  Whitworth  v.  Erie  Railway  Co.  (87  N.  Y.  419),  « the  bills 
of  lading  contain  a  general  exemption  from  liability  for  loss  by  fire, 
and  the  loas  having  occurred  from  this  cause,  it  was  incumbent  on 
the  plaintiff,  in  order  to  avoid  the  effect  of  the  exemption,  to  show 
that  the  fire  was  the  result  of  the  defendant's  negligence,  or  that 
the  loss  resulted  from  some  breach  of  the  defendant's  duty.  The 
burden  was  apon  the  plaintiff  to  show  facts  taking  the  case  out  of 
the  operation  of  the  exemption  clause.  ♦  *  *  Accidental  fires, 
occurring  without  negligence,  are  frequent.  The  occurrence  of  a 
fire  does  not  alone  justify  the  inference  of  negligence." 

It  is  apparent  that,  as  was  said  in  Seifter  v.  BrooMyn  Heights 
R.  R,  Co,  (169  N.  Y.  254),  "the plaintiff's  euperstructure  of  apecula- 
tion  and  fact  combined  is,  therefore,  without  any  foundation  to  rest 
upon  and  it  must  fall." 

The  judgment  must  be  reversed,  with  costs. 
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"William  B.  Kiek  and  Others,  Composing  the  Copartnership  of 
KiEK,  Deisooll  &  Company,  Plaintiffs,  v.  The  Home  Insueancb 
Company,  Defendant. 

Marine  inmranee  —  restriction  to  **Neto  Haven  harbor  and  ac(f accent  inland  waters" 
construed — it  does  not  authorize  the  use  of  the  vessel  in  Bridgeport  harbor. 

A  policy  of  mariQe  insurance  upon  a  steam  dredge  containing  the  following  pro- 
vision, ''Warranted  confined  to  the  use  and  navigation  of  the  waters  of  New 
Haven  Harbor  and  adjacent  inland  waters,"  does  not  cover  the  sinking  of  the 
dredge  in  Cedar  creek,  an  inland  water,  which  is  a  part  of  or  an  adjunct  to 
Bridgeport  harbor,  where  it  appears  that  Bridgeport  harbor  is  some  seventeen 
miles  and  Cedar  creek  some  eighteen  miles  west  of  New  Haven  harbor. 

In  such  a  case  it  is  as  probable  that  the  phrase  "adjacent  Inland  waters,"  was 
the  language  of  the  insured  as  that  it  was  the  language  of  the  insurer,  and 
under  such  circumstances  the  rule  that  the  policy  must  be  construed  strictly 
against  the  insurer  does  not  apply. 

Submission  of  a  controversy  npon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Lewis  JR.  ParkeVy  for  the  plaintiffs. 
William  Ives  Washhurfiy  for  the  defendant. 

Paekes,  p.  J. : 

The  plaintiffs  seek  to  recover  upon  a  policy  of  insurance,  issued 
by  the  defendant,  which  insured  them  to  an  amount  not  exceeding 
$7,500  against  the  usual  marine  perils,  to  their  steam  dredge 
Driscoll  for  one  year  from  April  7,  1902.     On  September  8,  1902, 


Digitized  by  VjOOQIC 


KIRK  V.  HOME  INSURANCE  CO.  27 

App.  Div.]  Thibd  Departhent,  March,  1904. 

the  dredge  was  sunk  in  Cedar  creek,  which  is  a  part  of,  or  an 
adjunct  to,  the  harbor  of  Bridgeport,  in  the  State  of  Connecticut. 
The  policy  contained  the  following  provision :  "  Warranted  confined 
to  the  use  and  navigation  of  the  waters  of  New  Haven  Harbor  and 
adjacent  inland  waters  with  privilege  to  lay  up  and  make  additions, 
alterations  and  repairs,  and  to  go  in  Dry  Dock.  Losses  or  averages 
of  each  voyage  or  trip  to  be  adjusted  separately. 

"  Any  deviation  beyond  the  limits  named  in  this  Policy  shall 
void  this  Policy,  but  upon  the  return  of  said  vessel  within  the 
limits  named  herein,  this  Policy  shall  reattach  and  continue  in  full 
force  and  effect,  but  never  beyond  the  date  hereinbefore  set  for  the 
termination  of  this  Policy,  and  provided  only,  no  disaster  has 
occurred  during  said  deviation.'* 

The  single  question  presented  to  us,  is,  whether  Cedar  creek,  the 
place  where  the  dredge  sank,  is  within  the  limits  specified  by  the 
phrase,  "  waters  of  New  Haven  Harbor  and  adjacent  inland  waters." 

The  submission  concedes  that  if  Cedar  creek,  which  is  confessedly 
an  inland  water,  may,  within  the  purpose  and  intent  of  such  phrase, 
be  deemed  as  adjacent  to  New  Haven  harbor,  then  the  plaintiffs 
are  entitled  to  recover,  otherwise  not. 

Bridgeport  harbor  is  some  seventeen  miles,  and  Cedar  creek  some 
eighteen  miles,  west  of  New  Haven  harbor. 

Evidently  the  purpose  of  such  provision  was  to  limit  the  locality 
where  the  dredge  was  to  be  used.  We  may  assume  that  some 
waters  are  more  perilous  than  others,  and,  therefore,  the  applicants 
were  required  to  state  where  the  dredge  was  to  be  used,  and  the 
contract  was  made  with  reference  to  those  waters.  The  waters  of 
New  Haven  harbor  are  clearly  specified.  There  is  no  ambiguity 
about  that  phrase  ;  but  what  was  intended  by  the  further  phrase 
"and  adjacent  inland  waters? "  The  "  Sound "  is  concededly  not 
"inland  waters,"  and  so  the  dredge  might  not  be  used  tliere, 
although  it  is  adjacent  to  New  Haven  harbor.  Evidently  the  pur- 
pose of  such  limitation  was  to  confine  the  use  of  the  dredge  to 
"  New  Haven  Harbor "  and  waters  adjacent  to  that  harbor,  other 
than  the  sound.  If,  under  the  phrase  "adjacent  inland  waters" 
we  may  include  Bridgeport  harbor,  seventeen  miles  away,  I  see  no 
reason  why  New  London  harbor  or  even  New  York  harbor  may 
not  be  included,  as  there  seems  to  be  no  element  in  the  case  to  show 
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why  iifty  miles  may  not  be  considered  adjacent  as  well  as  seventeen 
miles.  The  effect  of  such  a  construction  would  be  to  extend  the 
limitation  to  any  harbor  and  adjoining  inland  waters  on  the  Con- 
necticut coast ;  and  if  such  was  the  purpose,  it  would  have  been 
better  expressed  in  that  language.  Clearly  such  a  sweeping  effect 
was  not  intended  by  the  phrase  used. 

The  specifying  of  the  one  harbor  seems  to  me  to  repel  the  idea 
that  any  other  harbor  was  intended.  Bridgeport  is  a  harbor  as 
prominent  and  important  as  is  New  Haven  harbor,  and  it  has  several 
inland  waters  leading  into  and  adjoining  it.  If  the  purpose  of  the 
contract  was  to  insure  the  dredge  while  being  used  in  those  waters, 
as  well  as  while  being  used  in  New  Haven  harbor,  both  harbors 
would  have  been  named.  It  is  incredible  that  a  harbor  so  distinct 
and  prominent  as  Bridgeport  would  have  intentionally  been  described 
as  an  "  inland  water  adjacent  to  New  Haven  Harbor."  As  sug- 
gested above,  any  other  harbor  on  the  Connecticut  coast,  where  the 
dredge  might  happen  to  sink,  might  as  well  be  claimed  to  be  included 
within  the  phrase  used,  and  thus  the  limitation  to  New  Haven  har- 
bor was  practically  meaningless. 

It  is  urged  that  the  only  inland  water  adjoining  or  connected  with 
New  Haven  harbor  is  the  Quinnipiack  river,  a  water  in  which  it 
could  not  be  expected  the  dredge  would  be  use^,  and  that,  theref  ore, 
the  word  "  adjacent "  must  necessarily  apply  to  inland  waters  some 
distance  from  and  not  at  all  connected  with  that  harbor ;  and,  hence, 
as  the  language  used  must  be  construed  strictly  against  the  insurer, 
other  harbors  and  other  inland  waters  are  not  excluded  from  the 
terms  of  the  policy. 

But  we  must,  in  reason,  assume  that  the  plaintiffs  made  the 
statement  as  to  where  the  dredge  was  to  be  used  ;  and  it  is  as  prob- 
able that  the  phrase  in  question  was  their  language  as  that  it  was 
the  defendant's.  Under  such  circumstances,  the  rule  that  the  policy 
must  be  construed  most  strictly  against  the  insurer  does  not  apply 
{London  Aasurcmce  Corp.  v.  Thompson^  170  N.  Y.  94, 100-103), 
and  a  reasonable  interpretation  of  the  words  used,  in  the  light  of  the 
surrounding  circumstances,  should  control  us.  If  the  language  was 
the  plaintiffs',  it  does  not  at  all  follow  that  the  defendant  knew  what 
the  nature  of  the  Quinnipiack  river  was,  or  whether  or  not  there 
were  any  inland  waters  connected  with  New  Haven  harbor.     It 
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was  informed  that  the  insured  desired  to  nse  the  dredge  in  that  har- 
bor, and  was  content  with  language  that  limited  its  use  to  that  har- 
bor, and  such  inland  waters  as,  in  the  ordinary  meaning  of  the  word, 
were  adjacent  thereto.  It  had  no  reason  to  expect  that  other  har- 
bors were  intended.  It  had  every  reason  to  assume  that  they  were 
not. 

I  am  of  the  opinion  that  the  insurance  did  not  cover  the  loss  at 
the  place  where  the  dredge  was  sunk,  and  that  the  defendant  is 
entitled  to  judgment,  with  costs. 

All  concurred. 

Judgment  directed  for  the  defendant,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  William 

Tatlob,  Appellant. 

Mgrndattghter  —  unnecessarjf  farce  tued  in  idf'proteciion  -^if  that  farce  did  not 
eatue  the  death  a  conviction  is  impraper  — proof  that  the  deeeaaed  had  one  knife 
does  not  disprove  his  possession  of  another — a  charge,  in  effect,  that  a  preponder* 
ante  of  evidence  estahHshes  guUt  beyond  a  reasonable  doubt 

Upon  Che  trial  of  an  indictment  under  which  the  defendant  was  convicted  of 
the  crime  of  manslaughter  In  the  second  degree,  it  appeared  that  the  deceased 
died  as  the  result  of  injuries  received  in  an  altercation  with  the  defendant  which 
the  defendant  claimed,  and  there  was  no  proof  to  the  contrary,  had  been  started 
by  the  deceased  attacking  him  with  a  knife.  No  single  injury  received  by  the 
deceased  was  sufficient  of  itself  to  cause  death,  which  resulted  from  a  shock 
caused  by  all  the  injuries  taken  together.  The  evidence  did  not  establish  how 
much  force  the  defendant  used. 

Edd,  that  even  if  the  defendant  had  used  more  force  than  was  necessary  to 
defend  himself  from  the  assault,  it  not  having  been  shown  beyond  a  reasonable 
doubt  that  such  extra  force,  which  was  the  only  force  unlawfully  used,  resulted 
in  the  death  of  the  deceased,  the  defendant  could  not  be  convicted  of 
manslaughter; 

That  evidence  that  during  the  time  that  it  was  claimed  that  the  deceased  owned 
the  knife,  with  which  the  defendant  contended  the  deceased  began  the  assault, 
a  witness  had  seen  him  in  possession  of  another  knife,  was  immaterial,  as  it 
did  not  follow  from  the  deceased's  possession  of  the  other  knife  that  he  did  not 
hare  the  knife  in  question; 

That  a  charge  that  the  People  were  bound  to  satisfy  the  jury  "  by  a  preponder- 
ofnee  of  evidence  of  the  guilt  of  the  defendant,  and  when  they  do  satisfy  you  of 
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that,  it  should  be  your  province  and  duty  to  bring  the  defendant  in  guilty/' 
was  erroneous,  as  the  People  were  bound  to  prove  the  defendant's  guilt  beyond 
a  reasonable  doubt; 
That  the  error  was  not  cured  by  a  further  charge  to  the  following  effect:  '  The 
People  do  not  ask  you  to  find  a  verdict  on  insufficient  evidence,  and  unless 
you  believe  that  the  case  is  proven  beyond  any  reasonable  doubt  you  must 
acquit.  What  we  mean  by  reasonable  doubt  is  not  a  speculative  doubt  as  to 
what  a  person  might  have  done,  but  such  a  reasonable  doubt  as  an  ordinarily 
reasonable  man  would  have  after  looking  the  entire  transaction  over,  and  the 
defendant  is  entitled  to  the  benefit  of  such  a  doubt  at  every  turn  of  the  case.** 

Appeal  by  the  defendant,  William  Taylor,  from  a  judgment  of 
the  County  Court  of  Tioga  county,  entered  in  the  office  of  the  clerk 
of  the  county  of  Tioga  on  the  22d  day  of  December,  1903,  upon  the 
verdict  of  a  jury  convicting  the  defendant  of  manslaughter  in  the 
second  degree,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  2l8t  day  of  December,  1903,  denying  the  defendant's  motion 
for  a  new  trial. 

The  defendant  was  indicted  for  manslaughter  in  the  first  degree. 
The  charge  is  that  on  August  26,  1903,  he  committed  an  assault  and 
battery  upon  one  Charles  Warner,  under  circumstances  that  rendered 
such  act  a  "  crime  and  misdemeanor  of  assault  in  the  third  degree," 
and  that  as  the  result  of  such  assault  said  Warner  died  on  August 
f39, 1903.  The  defendant  was  brought  to  trial  before  a  county  judge 
and  a  jury,  and  found  guilty  of  the  crime  of  manslaughter  in  the 
second  degree.  On  December  21,  1903,  he  was  sentenced  to  State 
prison  for  the  term  of  ten  years. 

From  the  judgment  of  conviction  so  rendered,  and  from  an  order 
of  the  County  Court  denying  the  defendant's  motion  for  a  new  trial, 
this  appeal  is  taken. 

Martin  S,  Lynch^  for  the  appellant. 

Stephen  S.  WaUia  and  Oscar  B,  GlezeTiy  for  the  respondent. 

Parker,  P.  J. : 

Warner  was  an  old  man,  some  seventy  years  of  age,  and  some- 
what crippled  with  rheumatism,  and  was  an  inmate  of  the  county 
poorhouse.  He  was  in  the  habit,  however,  of  stopping  for  days  at 
a  time  at  the  house  of  the  defendant,  who  was  a  farmer.  On  the 
twenty-sixth  of  August,  last,  both  had  been  to  the  village  to  see  a 
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fireman's  parade,  and  both  had  returned  home  to  the  defendant's 
honse  in  the  evening,  and  both  were  then  drunk.  Both  continued 
to  drink  after  their  retam,  and  finally  they  got  into  a  fight  in  the 
kitchen  of  the  defendant's  house,  and  Warner  was  so  badly  bruised 
and  shaken  up  that  he  subsequently  died  from  the  efiects  thereof. 

The  defendant,  however,  claims  that  the  fight  was  started  by 
Warner's  attacking  him  with  an  open  knife,  and  that  the  assaalt  and 
the  treatment  which  Warner  then  received  were  given  while  the 
defendant  was  protecting  himself  from  such  attack,  and  in  his, 
the  defendant's,  effort  to  avoid  the  knife  and  wrest  it  away  from 
Warner.  In  short,  the  issue  presented  by  the  defendant  was,  that 
his  assault  upon  Warner  was  entirely  in  self-defense. 

No  one,  save  the  deceased,  saw  anything  of  the  fight,  except  the 
defendant  and  his  wife ;  therefore,  their  statements  are  the  only 
means  we  have  of  ascertaining  its  details.  Who  commenced  it,  how 
vigorously  or  persistently  the  deceased  fought  and  what  weapons  he 
used,  can  be  ascertained  only  from  their  statements. 

The  defendant  testified  that  the  deceased  attacked  him  with  a 
knife,  the  one  which  was  produced  in  evidence,  and  that  whatever 
injuries  he  inflicted  upon  the  deceased  were  caused  in  repelling  that 
attack.  The  wife  testified  that  when  she  heard  the  noise  and  went 
into  the  room,  she  saw  the  deceased  and  the  defendant  clinched  and 
that  in  such  struggle  they  both  fell  through  the  door,  into  the 
adjoming  milkroora,  and  onto  the  floor.  Before  they  fell,  she 
heard  the  defendant  tell  the  deceased  not  to  draw  a  knife  on  him, 
and  the  deceased  said  he  would  kill  him ;  defendant  said :  "  You 
have  killed  one  man,  but  you  can't  kill  me."  While  struggling  on 
the  floor  in  the  milkroom,  she  saw  the  deceased  have  the  knife  in 
his  hand,  and  the  defendant  had  hold  of  his  wrist  with  his  left  hand, 
and  was  apparently  trying  to  wrest  the  knife  from  the  deceased. 
After  the  fight  was  over,  she  testifies  she  found  the  knife  on  the 
floor  in  the  milkroom.  It  is  not  practical  or  necessary  to  repeat 
here  all  of  their  details  of  such  fight.  It  may  be  conceded  that  it  is 
hardly  sufficient  to  account  for  all  the  bruises  and  the  actual  condi- 
tions found  upon  deceased  after  his  death,  but  the  all-important 
question  is :  Who  commenced  the  %ht  ?  Did  the  deceased  begin 
it  by  an  attack  upon  the  defendant  with  the  knife  ?  If  he  did,  the 
case  is  left  in  very  grave  doubts  as  to  whether  the  defendant  can  be 
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fiaid  to  have  committed  an  unjustifiable  assault  upon  the  deceased 
which  resulted  in  the  latter's  death. 

I  do  not  discover  in  the  evidence  any  fact  tending  to  show  that 
the  deceased  did  not  make  such  an  attack.  The  weight  of  evidence 
is  that  the  knife  was  the  deceased's,  and  no  expression  of  the 
defendant  at  the  time  of  the  occurrence  or  statement  made  the  next 
day  is  inconsistent  with  his  sworn  testimony  that  deceased  first 
attacked  him  with  the  knife. 

In  the  face  of  the  testimony  of  the  defendant  and  his  wife  to 
that  effect,  the  burden  of  proof  is  with  the  People  to  show  that 
such  an  attack  was  not  make ;  and,  although  we  may  disbelieve 
their  statement  for  the  reason  that  they  are  so  much  interested  to 
establish  it,  we  can  hardly  say  that  it  is  proved  beyond  a  reasonable 
doubt  that  it  was  the  defendant  and  not  the  deceased  that  com- 
menced the  fight.  The  defendant's  claim  may  be  true ;  there  is  no 
proof  that  it  was  not,  and,  therefore,  we  must  consider  the  case  as 
if  the  defendant  was  called  upon  to  defend  himself  against  such  an 
attack. 

If,  when  the  fight  first  began,  the  defendant  was  defending  him- 
self against  the  deceased's  attack  upon  him  with  a  knife,  how  cai^ 
we  say  that  he  used  more  violence  than  was  necessary  in  such 
defense  ?  We  know  nothing  of  the  force  and  persistency  with 
which  such  attack  was  made,  except  as  the  defendant  and  his  wife 
testified  to  them ;  and  as  they  describe  it,  and  in  view  of  the  fact 
that  the  defendant  was  concededly  drunk  and  so  likely  to  be  pre- 
vented from  intelligently  using  his  full  strength,  what  shall  we 
assume  he  did,  more  than  it  was  necessary  to  do  in  order  to  prevent 
a  serious  injury  to  himself  ? 

Bnt  if  we  conclude  from  the  bruised  condition  of  the  deceased 
that  more  force  than  was  necessary  rmist  have  been  used,  still  the 
evidence  hardly  sustains  the  conclusion  that  death  resulted  from 
such  extra  force.  The  medical  testimony  shows  that  no  single 
injury  was  sufficient  to  cause  death ;  that  resulted  from  the  shock 
caused  by  all  the  injuries  taken  together.  The  evidence,  therefore, 
fails  to  show  hey  end  a  reasondble  doubt  that  even  if  more  force  than 
was  in  fact  necessary  to  defend  himself  was  used  that  such  extra 
force,  which  was  the  only  force  unlawfully  used,  resulted  in  the 
death  of  the  deceased.    The  defendant  might  be  guilty   of  an 
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nnJQstifiable  assault  under  such  circumstances,  but  the  fact  that 
death  resulted  therefrom  not  being  proved,  manslaughter  could  not 
be  predicated  upon  it.  This  point  was  fairly  raised  by  the  defend- 
ant in  a  request  that  the  court  so  charge,  which  was  refused.  Also 
the  court  had  already  charged  substantially  the  other  way.  And  in 
this  respect  an  error  seems  to  have  been  made. 

Another  error  is  claimed  by  the  defendant  to  have  been  made  in 
the  admission  of  evidence.  The  defendant's  wife  had  testified  that 
she  saw  the  deceased  have  the  knife  in  question  on  different  occa- 
sions. The  witness  Smith  testified  that  he  gave  such  knife  to  the 
deceased  in  December,  1902.  For  the  purpose  of  disproving  the 
claim  that  the  knife  was  the  deceased's  the  People  swore  one 
George  Barr,  who  testified  that  he  had  kept  the  county  poorhouse 
since  January  1,  1902;  that  the  deceased  was  then  there  and  stayed 
until  the  last  of  March  and  then  went  up  to  the  defendant's ;  that 
while  there  he  saw  the  deceased  have  a  knife,  but  it  was  not  the 
knife  in  question.  This  evidence  was  taken  under  the  defendant's 
objection  and  exception.  Manifestly  it  was  entirely  immaterial  to 
any  issue  in  the  case.  Smith  testified  that  the  deceased  got  the 
knife  in  December,  1902 ;  that  is  nearly  a  year  after  the  time  Barr 
alludes  to,  and  of  course,  in  view  of  that  fact,  Barr  could  not  be 
expected  to  see  it  in  the  deceased's  possession.  But  assume  that 
Barr  referred  to  the  winter  of  1903  when  he  saw  the  other  knife 
in  the  deceased's  possession,  and  never  saw  this  one,  it  does  not  at 
all  follow  that  deceased  did  not  have  this  one.  It  is  an  improper 
method  of  reasoning  that  because  deceased  had  another  knife  during 
that  winter  it  may  be  presumed  that  he  did  not  have  this  one.  Sach 
evidence  does  not  tend  to  disprove  that  the  deceased  did  not  have 
this  knife  the  next  August,  nor  that  Smith  did  not  give  it  to  him 
the  previous  December. 

Yet,  by  allowing  it  to  go  to  the  jury,  they  were  practically 
instructed  that  they  might  legitimately  reason  in  that  way. 

The  question  as  to  whether  or  not  the  deceased  had  that  knife 
was  one  of  considerable  importance,  and  the  admission  of  Barr's 
testimony  was  well  calculated  to  work  an  injury  to  the  defendant. 

A  further  error  is  claimed  by  the  defendant  to  have  been  com- 
mitted in  the  charge  of  the  court.  The  jury  were  instructed  that 
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the  People  were  bound  to  satisfy  them  "  by  €k  preponderance  of  evi- 
dence of  the  guilt  of  the  defendant,  and  when  they  do  satisfy  you 
of  that,  it  should  be  your  province  and  duty  to  bring  the  defendant 
in  guilty."  This,  of  course,  was  clearly  erroneous,  but  the  People 
claim  that  it  was  cured  by  a  further  charge  to  the  following  effect : 
"  The  People  do  not  ask  you  to  find  a  verdict  on  insuflScient  evi- 
dence, and  unless  you  believe  that  the  case  is  proven  beyond  any 
reasonable  doubt  you  must  acquit.  What  we  mean  by  reasonable 
doubt  is  not  a  speculative  doubt  as  to  what  a  person  might  have 
done,  but  such  a  reasonable  doubt  as  an  ordinarily  reasonable  man 
would  have  after  looking  the  entire  transaction  over,  and  the  defend- 
ant is  entitled  to  the  benefit  of  such  a  doubt  at  every  turn  of  the 
case." 

The  substance  of  this  charge  seems  to  be  that  unless  they  believe 
the  case  proven  beyond  a  reasonable  doubt,  they  should  acquit  the 
defendant,  but  if  there  is  a  preponderance  of  evidence  against  him 
they  must  find  him  guilty.  That  is,  that  a  preponderance  of  evi- 
dence ^(W6«  beyond  a  reasonable  doubt.  The  definition  which  the 
court  gave  of  "  a  reasonable  doubt "  does  not  interfere  with  this 
conclusion.  The  jury  may  very  well  have  so  understood  it.  In 
fact,  I  do  not  see  how  they  could  have  understood  it  in  any  other 
way ;  and,  in  view  of  the  very  doubtful  character  of  the  evidence 
by  which  it  is  sought  to  convict  this  defendant  of  manslaughter,  it 
is  more  than  probable  that  such  charge  operated  greatly  to  the 
defendant's  injury.  lie  was  convicted  because  the  jury  believed 
that  the  preponderance  of  the  evidence  was  against  him ;  and  the 
rule  that  gives  him  the  benefit  of  a  reasonable  doubt  was  thus  elim- 
inated from  the  case. 

For  these  reasons  the  judgment  and  order  should  be  reversed 
and  a  new  trial  granted. 

All  concurred  ;  Chase  and  Chester,  JJ.,  in  result. 

Judgment  reversed  and  new  trial  ordered. 
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Dantel    B1BD6INOER,    Respondent,    v.    MoCobmiok    Harvesting 
Machine  Company,  Appellant. 

Warranting  a  *'  machine  to  do  good  work,  to  be  toeU  made,  of  good  materials,  and  to 
be  durable  if  used  with  proper  care  "  —  the  vendor  is  not  liable  for  personal  injury 
caused  to  the  vendee  by  the  breaking  of  the  gearing  while  in  use — general  and 
special  warrant,  distinguished. 

A  com  husker  and  shredder  was  fitted  with  a  lever,  by  means  of  which  the 
rollers  could  be  stopped  for  the  purpose  of  cleaning  them  when  clogged.  The 
machine  was  sold  by  the  manufacturer  under  a  contract  containing  the  follow- 
ing clause:  ''It  is  distinctly  understood  that  the  above  mentioned  machine  is 
purchased  subject  to  the  following  warranty,  and  no  other:  »  »  ♦  McCor- 
mick  Harvesting  Machine  Co.  warrants  this  machine  to  do  good  work,  to  be 
well  made,  of  good  materials,  and  to  be  durable  if  used  with  proper  care." 

The  rollers  having  become  clogged  while  it  was  in  use  by  one  of  the  vendees,  he 
pressed  the  lever  and,  the  rollers  having  stopped,  started  to  clean  them.  Sud- 
denly, and  without  warning,  the  rollers  began  to  revolve,  and  his  hand  was 
caught  therein  and  injured.  It  appeared  that  the  accident  was  caused  by  the 
breaking  of  a  part  of  the  gearing  by  which  the  rollers  were  made  to  revolve. 

Edd,  that  the  manufacturer  of  the  machine  was  not  liable  under  its  warranty  for 
the  injuries  sustained  by  the  vendee,  as  the  warranty  was  not  a  special,  but  a 
general  one,  and  as  the  accident  was  not  one  which  was  a  natural  or  probable 
result  of  a  breach  of  that  warranty; 

That,  even  if  the  warranty  was  in  legal  effect  a  special  warranty,  the  manufac- 
turer would  not  be  liable  for  the  injuries,  as  it  is  not  enough  to  authorize  the 
recovery  of  all  consequential  damages  that  the  warranty  should  be  special, 
but  In  addition  thereto  the  nature  of  the  warranty  must  be  such  as  to  indicate 
that  the  damage  suffered  was  contemplated  by  the  contract  of  warranty. 

Semble,  that  the  liability  created  by  the  warranty  (whether  construed  as  special 
or  general)  did  not  extend  beyond  the  obligation  to  make  good  to  the  vendee 
the  machine  as  warranted. 

Appeal  by  the  defendant,  the  McCormick  Harvesting  Machine 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Rens- 
selaer on  the  20th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for 
$5,875,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on  the 
20th  day  of  May,  1903,  as  resettled  by  an  order  entered  in  said 
clerk's  oiBce  on  the  11th  day  of  June,  1903,  denying  the  defendant's 
motion  for  a  new  trial. 

The  defendant,  in  September  1901,  sold  to  the  plaintiff  and  his 
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brother  a  machine  known  as  a  corn  busker  and  shredder.  In  the 
use  of  this  machine  the  plaintiff  had  his  hand  caught  between  two 
rollers  called  the  snapping  rollers,  the  office  of  which  was  to  take 
the  corn  from  the  stalks  as  tbe  stalks  passed  through  between  the 
rollers.  His  hand  was  so  mutilated  that  it  was  required  to  be 
amputated.  The  contract  of  sale  of  this  machine  contains  the  fol- 
lowing provision  :  "  It  is  distinctly  understood  that  tlie  above  men- 
tioned machine  is  purchased  subject  to  the  following  warranty, 
and  no  other :  *  *  *  McCormick  Harvesting  Machine  Co.  war- 
rants this  machine  to  do  good  work,  to  be  well  made,  of  good 
materials,  and  to  be  durable  if  used  with  proper  care."  This  action 
is  brought  upon  this  warranty,  the  plaintiff  claiming  to  be  entitled 
to  recover  for  his  injuries  as  consequential  damages  for  a  breach 
thereof.  In  operating  the  machine  the  plaintiff  stood  upon  a  plat- 
form directly  in  front  of  the  machine  about  three  feet  back  of  these 
snapping  rollers  into  which  he  pushed  the  corn  stalks.  These 
rollers  at  times  became  clogged,  and  in  order  to  clean  them  it  was 
necessary  to  stop  the  rollers.  This  was  done  by  means  of  what  is 
called  in  the  book  of  instructions  a  safety  lever,  the  arm  of  which 
is  placed  directly  in  front  of  the  man  operating  the  machine  and 
underneath  the  board  over  which  the  corn  stalks  are  pushed  into 
the  machine.  By  pushing  forward  slightly  with  his  body  upon  this 
lever  the  gearing  to  which  these  snapping  rollers  are  attached  is 
thrown  off  so  that  they  cease  to  revolve  and  may  be  safely  cleaned. 
Upon  the  day  in  question,  the  rollers  having  become  clogged,  the 
plaintiff  pressed  upon  the  lever,  the  gearing  was  thrown  off  and  tlie 
rollers  ceased  to  revolve.  He  thereupon  proceeded  to  clean  out  the 
rollers  with  his  hand.  Suddenly,  without  warning,  the  rollers  began 
to  revolve,  his  hand  was  caught  and  the  injury  occasioned.  There 
is  evidence  that  a  part  of  this  gearing  by  which  the  rollers  were 
made  to  revolve  had  become  broken  ;  that  this  caused  a  bolt  to  slip 
out  of  its  place  which  thereupon  became  wedged  in  the  gearing  in 
such  a  way  as  to  render  ineffective  this  safety  lever ;  that  these 
rollers  were  thereby  set  in  motion  notwithstanding  the  proper  use 
of  the  safety  lever.  The  jury  has  found  that  the  defendant  violated 
its  warranty  in  failing  to  provide  a  durable  machine,  well  made  and 
of  good  materials,  and  that  the  plaintiff's  injury  was  due  to  the 
failure  of  the  defendant  to  provide  a  machine  as  warranted,  and 
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upon  these  findings,  under  the  direction  of  the  court,  a  verdict  for 
sabetantial  damages  was  rendered  in  behalf  of  the  plaintiff.  An 
Appeal  has  been  taken  from  the  judgment  and  from  the  order 
denying  the  motion  for  a  new  trial. 

Dyer  cfc  Ten  Eyck  and  E,  Countryma/riy  for  the  appellant. 

Charles  L  Webster  and  William  J.  Boche^  for  the  respondent. 

Smfth,  J. : 

In  Rich  V.  Smith  (34  Hun,  136)  the  plaintiff  sued  upon  a  ftreach 
of  warranty  of  a  mare.  She  was  in  fact  vicious  and  ran  away, 
injuring  the  plaintiff,  the  mare  and  the  carriage.  The  trial  court 
stated  the  measure  of  damage  to  be  the  difference  between  the  value 
of  the  mare  as  bhe  was  and  her  value  if  she  had  been  as  warranted. 
Presiding  Justice  James  C.  SMrrn,  in  writing  for  affirmance  of  the 
judgment  appealed  from,  in  part  says :  "  Tlie  rule  laid  down  by  the 
judge  is  that  which  applies  in  tlie  case  of  a  general  warranty  of 
personal  property  sold.  Where,  however,  the  warranty  is  special, 
having  reference  to  a  particular  purpose  for  which  the  property  is 
to  be  used  out  of  the  ordinary  course,  a  different  rule  applies.  In 
the  latter  class  of  cases,  the  vendee  is  entitled  to  recover  in  case  of 
a  breach  of  the  special  warranty,  such  damages  as  either  arise 
naturally,  that  is,  in  the  usual  course  of  things,  from  the  breacli 
itself,  or  such  as  may  reasonably  be  supposed  to  have  been  contem- 
plated by  the  parties  when  makihg  the  contract,  as  the  probable 
result  of  the  breach.  {Passinger  v.  Thorlnimj  34  N.  Y.  634,  and 
cases  there  cited  by  Davies,  C.  J.)  But  where  the  warranty  is 
general  an  accidental  damage  even  in  the  vendee's  own  affairs  is  not 
regarded.  As  was  said  by  Cowen,  J.,  in  Ilargous  v.  Ahlon^  5  Hill, 
472 :  *  The  search  is  for  immediate  and  necessary  consequences.' " 

In  Passinger  v.  Thorium  (34  N.  Y.  634)  the  rule  is  stated  in  the 
head  note, "  where  there  is  a  special  warranty  and  a  breach,  the  plain- 
tiff is  entitled  to  such  damages  as  were  the  natural  and  necessary 
consequences  of  the  breach."  In  White  v.  Miller  (71  N.  Y.  118)  it 
was  held  that  upon  the  sale  of  Bristol  cabbage  seed  there  was  an 
implied  warranty  that  the  seed  was  Bristol  cabbage  seed,  and  also 
that  such  seed  was  free  from  any  latent  defect  arising  from  the 
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mode  of  cultivation.  In  that  case  the  measure  of  damage  adopted 
was  the  diJ0Eerence  in  valae  between  the  crop  raised  from  the 
defective  seed,  and  a  crop  of  Bristol  cabbage  such  as  ordinarily 
would  have  been  produced  that  year.  In  Jloe  v.  Sanhorn  (36  N. 
Y.  98),  where  a  saw  was  sold  bj'  warranty,  the  court  held  the  meas- 
ure of  damage  to  be  the  difference  in  the  value  of  the  saw  as 
delivered  and  a  saw  of  the  quality  as  warranted.  Parker,  J.,  in 
writing  for  the  court,  said  :  "  There  being  no  warranty  that  the  saw 
was  fit  for  any  specific  use,  there  is  no  opportunity  for  the  applica- 
tion of  the  rule,  that  the  vendee  is  entitled  to  such  damages  beyond 
those  contemplated  by  the  rule  above  stated,  as  were  the  natural 
and  necessary  consequences  of  the  breach,  which  has  been  applied 
to  cases  where  the  warranty  has  been  so  specific.  {Passinger  v. 
Thorhuruy  35  Barb.  17 ;  S.  C,  34  N.  Y.  634.)  It  is  only  to  such 
cases  that  this  rule  has  been  applied.  It  was  said  in  Hargous  v. 
Ablouj  5  Hill,  473,  '  A  warranty  or  promise  concerning  a  thing, 
being  general,  that  is  to  say,  not  having  reference  to  any  purpose 
for  which  it  is  to  be  used  out  of  the  ordinary  course,  the  law  does 
not  go  beyond  the  general  market  in  search  for  an  indemnity  against 
its  breach.'  (See  also  Milburn  v.  BeUoniy  34  Barb.  607.)  Tlie 
offer  to  show  the  damages  which  the  defendant  had  sustained,  con- 
sequent upon  the  failure  of  the  saw  to  operate,  was  therefore  prop- 
erly overruled." 

It  may  be  difficult  to  sustain  the  rule  that  only  in  case  of  special 
warranty  can  consequential  damages  be  recovered.  It  has  been 
held  that  if  a  gun  or  a  boiler  explodes,  a  vendee  may  recover 
consequential  damages  for  a  breach  of  the  warranty  that  it  was 
well  made  and  sound.  Primarily  the  contract  of  warranty  is 
simply  a  contract  to  make  good  to  the  vendee  the  value  of  the 
article  sold.  In  no  case  have  further  and  consequential  damages 
been  allowed,  unless  there  is  indicated  an  intention  to  contract  as 
against  such  further  damage.  While  generally  that  intention  is 
indicated  by  a  special  warranty,  it  may  be,  as  in  the  warranty  of 
a  gun  or  a  boiler  as  sound  and  well  made,  that  the  warrantor  is  pre- 
sumed to  have  contemplated  as  damages  personal  injuries  as  being 
the  natural  and  probable  result  of  a  breach  of  the  warranty.  In  the 
case  at  bar  we  find  no  special  warranty.  The  warranty  is  general. 
The  accident  was  not  one  which  was  a  natural  or  probable  result 
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of  a  breach  of  that  warranty.  With  a  break  in  the  machinery, 
the  safety  lever  might  not  be  expected  to  work,  bnt  it  could  not 
reasonably  have  been  anticipated  that  the  rollers  would  stop  revolv- 
ing for  a  sufficient  time  to  induce  the  operator  to  put  his  hands  upon 
them,  and  then,  without  apparent  cause,  commence  to  revolve  and 
cause  the  injury  which  has  been  here  suffered.  This  is  not  such  a 
case  then  as  with  a  general  warranty  there  can  be  held  to  have  been 
contemplated  any  such  consequential  damages. 

The  respondent  contends,  however,  that  while  this  warranty  is  a 
general  warranty  in  form,  inasmuch  as  the  machine  has  a  single 
use,  to  wit,  the  shredding  and  husking  of  com,  the  legal  interpre- 
tation of  the  warranty  is  that  the  machine  is  well  made  and  suitable 
for  that  purpose.  He  then  argues  that  there  is  in  legal  effect  a 
special  warranty  which  brings  the  case  within  the  authority  of  those 
cases  authorizing  the  recovery  of  consequential  damages.  It  is  not 
enough,  however,  to  authorize  the  recovery  of  all  consequential 
damages  that  the  warranty  should  be  special.  The  nature  of  the 
warranty  must  be  such  as  to  indicate  the  damage  suffered  as  that 
contemplated  by  the  contract  of  warranty.  Within  the  respondent's 
contention  as  to  the  legal  effect  of  this  warranty,  if  a  quantity  of 
com  should  be  bruised  in  passing  through  the  machine,  such  damage 
might  well  be  held  to  be  consequential  damage  within  the  contem- 
platation  of  the  parties,  and  as  such  recoverable.  From  a  warranty 
that  this  machine  was  of  good  material  and  well  made  for  the  pur- 
pose of  husking  and  shredding  com,  no  promise  can  legally  be 
implied  to  compensate  the  vendee  for  personal  injuries  suffered  in 
the  operation  of  the  machine.  In  Bruce  v.  Fias^  Doerr  c&  Carroll 
HcTse  Co.  (47  App.  Div.  273)  consequential  damages  were  allowed 
for  a  breach  of  a  warranty  of  a  horse  that  it  was  "sound,  kind  and 
trae,  and  gentle  and  quiet  in  hamess,  and  suitable  for  use  by  plain- 
tiff in  his  profession  as  a  physician,  to  drive  in  harness  as  a  carriage 
horse.''  Justice  Cullen,  in  writing  for  the  court,  says :  "  We  think 
one  of  the  most  natural  and  probable  results  of  a  breach  of  this 
warranty  and  from  the  viciousness  of  the  horse,  would  be  injury  to 
the  vehicle  and  its  occupants."  The  ultimate  question  in  the  con- 
nderation  of  all  contracts  is  the  determination  of  the  real  intention 
of  the  parties.  In  this  contract  of  warranty,  whether  it  be  con- 
strued as  special  or  general,  we  are  unable  to  find  any  intent  to 
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become  liable  for  any  damage  suffered  beyond  making  good  to  the 
vendee  the  machine  as  warranted. 

Other  objections  to  this  judgment  are  urged  by  the  appellant 
which  it  thus  becomes  unnecessary  to  consider.  The  judgment  and 
order  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


"Wabben  W.  Button,  Respondent,  v.  Mildred  Hemmbns,  Appel- 
lant, Impleaded  with  Josiah  G.  Salisbury,  as  Administrator  witk 
the  Will  Annexed  of  Sarah  J.  Davis,  Deceased  and  Others. 

Trust  to  pay  over  the  income  and,  in  the  discretion  of  the  tnutee,  the  principal  of  a 
trust  fund  to  the  cestui  que  trust  —  on  the  death  of  the  trustee  tlie  discretionary 
power  to  pay  over  the  principal  vests  in  the  court,  to  be  exercised  only  on  proof  of 
the  necessity  therefor. 

The  will  of  a  testator  provided,  "  I  give  and  bequeath  to  my  executor  hereinafter 
named  in  trust  for  my  brother  Warren  W.  Button,  all  the  remainder  of  my 
property  and  estate  to  be  invested,  and  such  portion  of  the  interest  and  prin- 
cipal as  in  the  judgment  of  my  said  executor  as*  may  be  proper  for  his  use  shall 
be  paid  to  him  annually  towards  his  support;  but  in  no  case  shall  any  portion  be 
applied  in  payment  of  any  judgment,  claim  or  cause  of  action  now  or  here- 
after existing  agaipst  him,  nor  upon  any  claim  or  demand  against  him  which 
is  not  appraised  by  said  executor.  Itfy  said  executor  may  at  any  time  when  he 
deems  it  for  the  interest  of  my  said  brother  pay  over  to  him  the  whole  or  any 
part  of  the  principal.  My  said  executor  may  invest  at  such  rate  of  interest  as 
he  may  deem  best  for  the  security  of  the  principal  at  less  than  the  legal  rate." 
The  executor  and  trustee  died  and  an  administrator  with  the  will  annexed 
was  appointed. 

Held,  that  the  trust  did  not  terminate  upon  the  death  of  the  trustee,  but  that  it 
vested  in  the  Supreme  Court  to  be  exercised  by  its  appointee  or  the  adminis- 
trator with  the  will  annexed,  the  substituted  trustee; 

That  it  was  the  duty  of  the  administrator  with  the  will  annexed  to  pay  the  income 
of  the  trust  fund  yearly  to  the  cestui  que  trust  and  so  much  of  the  principal 
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thereof  as  the  court,  in  ite  discretion,  should  saj  was  proper  and  necessary  for 
his  support; 
That  this  discretion  of  the  court  was  not  an  arbitrary  discretion,  and  could  only 
be  exercised  upon  evidence  showing  the  circumstances  and  necessities  of  the 
teMui  que  trust,  and  that,  in  the  absence  of  any  proof  upon  that  subject,  it  was 
improper  for  the  court  to  direct  the  administrator  with  the  will  annexed  to  pay 
over  to  the  ce$tui  que  trust  the  principal  of  the  trust  fund. 

Appeal  by  the  defendant,  Mildred  Hemniens,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  ojfice 
of  the  clerk  of  the  county  of  Saratoga  on  the  25th  day  of  March, 
1903,  npon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Saratoga  Special  Term,  directing  Josiah  G.  Salisbury,  the  adminis- 
trator with  the  will  annexed  of  Sarah  J.  Davis,  deceased,  to  pay 
over  to  the  plaintiff  the  full  amount  of  the  estate  intrusted  to  him. 

Upon  the  14th  of  January,  1897,  Sarah  J.  Davis  died  at 
Saratoga  Springs,  N.  Y.,  leaving  a  last  will  and  testament  with 
a  codicil  thereto,  which  read  as  follows  : 

^  In  the  name  of  God,  Amen :  I,  Sarah  J.  Davis,  of  Saratoga 
Springs,  N.  Y.,  being  of  sound  mind  and  memory  and  considering 
the  uncertainty  of  this  frail  and  transitory  life,  do  therefore  make, 
ordain,  publish  and  declare  this  to  be  my  last  will  and  testament, 
fchat  is  to  Bay : 

"  First.  After  all  my  lawful  debts  are  paid  and  discharged,  I 
give  and  bequeath  to  my  beloved  sister.  Amy  C.  Marehall,  of 
Williamstown,  N.  Y.,  the  sum  of  five  hundred  ($500)  dollars,  and 
all  my  household  furniture,  wearing  apparel  and  jewelry. 

^Second.  1  give  and  bequeath  to  my  executor  hereinafter  named 
in  trust  for  my  brother  Warren  W.  Button,  all  the  remainder  of 
my  property  and  estate  to  be  invested  and  such  portion  of  tlie 
interest  and  principal  as  in  the  judgment  of  my  said  executor  as^ 
may  be  proper  for  his  use  shall  be  paid  to  him  annually  towards 
his  support ;  but  in  no  case  shall  any  portion  be  applied  in  payment 
of  any  judgment,  claim  or  cause  of  action  now  or  hereafter  exist- 
ing against  him,  nor  upon  any  claim  or  demand  against  him 
which  is  not  appraised  by  said  executor.     My  said  executor  may 

at  any  time  when  he  deems  it  for  the  interest  of  my  said  brother 
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pay  over  to  him  the  wliole  or  any  part  of  the  principaL  My  said 
executor  may  invest  at  such  rate  of  interest,  as  he  may  deem  best 
for  the  security  of  the  principal,  at  less  than  the  legal  rate. 

"  Likewise  I  make,  constitute  and  appoint  John  W.  Crane  of  Sar- 
atoga Springs  to  be  executor  of  this  my  last  will  and  testament 
hereby  revoking  all  former  wills  by  me  made. 

"  In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  the  22nd  day  of  June,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  ninety-five. 

"  SARAH  J.  DAVIS,     [l.  s.]  " 

"  Codicil. 

"  Whereas,  I,  Sarah  J.  Davis,  of  Saratoga  Springs,  N.  Y.,  have 
made  my  last  will  and  testament  bearing  date  the  22d  day  of  June, 
1895,  in  and  by  which  I  gave  and  bequeathed  to  my  sister  Amy  C. 
Marshall,  the  sum  of  five  hundred  dollars  ($500),  and  all  my  house- 
hold  furniture,  wearing  apparel  and  jewelry. 

"  Now,  therefore,  I  do  by  this  writing,  which  I  hereby  declare  to 
be  a  codicil  to  my  said  last  will  and  testament,  and  to  be  taken  as  a 
part  thereof,  order  and  declare  that  only  the  sum  of  fifty  dollars  ($60) 
be  paid  to  my  said  sister,  Amy  C.  Marshall,  and  the  said  clause  of 
my  will  above  quoted  is  hereby  revoked  so  that  only  the  said  sum 
of  fifty  dollars  shall  be  paid  to  her  in  full  and  in  place  of  said  legacy 
bequeathed  to  her  in  said  will,  I  devise  and  bequeath  the  remainder 
of  said  legacy  to  my  brother,  Warren  W.  Button,  named  in  the 
second  clause  of  my  said  will,  subject  to  the  same  trusts  as  therein 
mentioned.  In  all  other  respects  I  hereby  ratify  and  confirm  my 
said  will  and  direct  that  this  codicil  be  annexed  to  and  made  a  part 
of  my  said  last  will  and  testament. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
fourteenth  day  of  March,  1896. 

"Mrs.  SARAH  J.  DAVIS." 

John  W.  Crane,  the  executor  named  in  the  will,  qualified  and 
took  possession  of  the  estate,  which  consisted  entirely  of  personal 
property.  In  his  lifetime  he  paid  to  the  plaintiff  in  this  action  the 
sum  of  $1,400..  Upon  the  26th  of  August,  1900,  the  said  Crane 
died.  Thereafter  Josiah  G.  Salisbury  was  appointed  by  the  surro- 
gate of  Saratoga  county  administrator  with  the  will  annexed  of  Sarah 
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J.  Davis,  and  also  the  trustee  under  the  will  in  the  place  of  said 
John  W.  Crane.  He  duly  qualified  as  such  administrator  and 
trustee,  and  received  the  sum  of  about  $2,700  from  the  estate  of 
John  W.  Crane  as  the  estate  of  said  Sarah  J.  Davis  undisposed  of 
during  the  lifetime  of  said  Crane.  The  said  Salisbury,  doubting  his 
power  as  administrator  with  the  will  annexed,  to  pay  over  to  the 
plaintiff  these  moneys,  refused  to  pay  to  him  any  part  thereof,  and 
this  action  was  brought  against  the  said  Salisbury  and  others, 
including  Mildred  Hemmens,  a  niece  and  one  of  the  next  of  kin  of 
Sarah  J.  Davis,  to  compel  the  said  administrator  to  pay  over  the 
full  amount  remaining  unpaid  of  said  estate  to  the  plaintiff.  The 
trial  court  directed  the  said  administrator  to  pay  over  to  the  plain- 
tiff the  full  amount  of  said  estate,  and  from  the  judgment  entered 
upon  this  decision  Mildred  Hemmens,  one  of  the  next  of  kin  of 
Sarah  J.  Davis,  here  appeals. 

Nash  Hockwoodj  for  the  appellant. 

TT.  A,  Pierson  and  Charles  S.  Lester^  for  the  respondent. 

Smtth,  J. : 

The  express  trust  created  by  the  will  of  Sarah  J.  Davis  did  not 
terminate  upon  the  death  of  the  trustee.  It  then  vested  in  the 
Supreme  Court  to  be  exercised  through  its  appointee,  or  the  admin- 
istrator with  the  will  annexed,  the  substituted  trustee.  {Matter  of 
Valentine,  3  Dem.  563 ;  Matter  of  Hecht,  71  Hun,  63.)  After  the 
death  of  Crane,  therefore,  this  substituted  trustee  was  required  to 
pay  the  income  of  the  said  fund  yearly  to  the  plaintiff,  and  so  much 
of  the  principal  as  the  court,  in  its  discretion,  should  say  was  proper 
and  necessary  for  his  support.  This  discretion  of  the  court,  how- 
ever, is  not  an  arbitrary  discretion  and  can  only  be  exercised  upon 
evidence  showing  the  circumstances  and  necessities  of  the  cestui  que 
trust  Upon  the  trial  of  this  action  there  was  no  evidence  what- 
ever upon  which  could  be  based  a  finding  that  the  plaintiff  was  in 
need  of  any  more  than  the  income  of  the  trust  fund,  and  the  direc- 
tion of  the  court,  therefore,  to  pay  over  the  principal  thereof  as 
well  as  the  income  was  clearly  unauthorized. 
The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
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granted,  with  costs  to  the  appellant  in  this  court  and  the  court 
below  to  be  paid  out  of  the  estate  of  Sarah  J.  Davis. 

All  concurred ;  Paekeb,  P.  J.,  in  result ;  Houghton,  J.,  not 
sitting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
in  this  court  and  in  the  court  below  to  be  paid  out  of  the  estate  of 
Sarah  J.  Davis,  deceased. 


E.  Behent  &  Sons,  Respondent,  v,  Gborob  W.  Rook  well, 

Appellant. 

Bight  of  a  vendee  to  refooke  an  order  for  goods  before  its  acceptance. 

An  order  for  the  shipment  of  goods  may  be  revoked  by  the  party  giving  it  at 
any  time  before  it  has  been  accepted  by  the  party  to  whom  it  is  addressed. 

Reargument  of  an  appeal  by  the  defendant,  George  W.  Rockwell, 
from  a  judgment  of  the  County  Court  of  Chemung  county,  entered 
in  the  office  of  the  clerk  of  the  county  of  Chemung  on  the  22d  day 
of  March,  1898,  reversing  a  judgment  of  a  Justice's  Court  in  favor 
of  the  defendant,  dismissing  the  plaintiff's  complaint. 

On  the  original  argument  the  Appellate  Division  affirmed  the 
judgment  of  the  County  Court  without  opinion  (62  App.  Div.  630). 

Upon  the  20th  day  of  December,  1893,  the  defendant  gave  to  the 
agent  of  the  plaintiff  an  order  addressed  to  the  plaintiff  and 
requested  it  to  make  and  ship  to  him  '*  on  or  about  April  1st   *   *    * 

8  Lever  Ajax  cults,  comp $4.25."     This  order  was  signed 

by  the  defendant.  Upon  January  1,  1894,  the  defendant  wrote  to 
the  plaintiff  a  letter,  of  which  the  following  is  a  copy : 

"  HoESEHEADs,  N.  Y.,  Jauy,  Ist^  1894. 
"  E.  Bbmknt  &  Sons, 

"  Lansing,  Mich.: 

"  Gentlemen. —  When  your  Mr.  Forster  was  here  I  had  a  sample 

cultivator  ordered  and  since  that  time  I  have  set  it  up  and  find  it 

equally  good  as  the  Ajax  and  the  price  25c.  less.     If  you  care 

to  make  the  price  the  same  on  my  order  of  Dec.  20th,  viz, :  8 
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Lever  Ajax  Cultv.  complete  at  $4.00,  4  mos.  June  Ist,  or  5  per 
cent  July  Ist,  you  can  fill  the  order,  otherwise  you  may  cancel  it. 
Awaiting  your  early  answer,  I  am, 

"  Very  truly, 

''  GEO.  W.  ROCKWELL." 

Other  correspondence  was  had  between  the  parties  resulting  in 
the  absolute  refusal  of  the  defendant  to  take  the  goods  and  the 
refusal  of  the  plaintiff  to  accept  the  cancellation  of  the  order. 
Thereafter  the  plaintiff  shipped  the  goods  to  the  defendant,  which 
were  not  accepted  by  the  defendant,  and  this  action  was  brought  in 
Justice's  Court  for  the  purchase  price  thereof.  In  Justice's  Court 
the  plaintiff  was  nonsuited.  This  judgment  of  nonsuit  was  by  the 
County  Court  reversed  without  opinion.  From  the  judgment  of 
reversal  the  defendant  has  appealed  to  this  court. 

Richard  IL  Thurston,  for  the  appellant. 

Dddley  db  Bentley,  for  the  respondent. 

Sjoth,  J. : 

We  cannot  agree  with  the  learned  county  judge  that  a  cause  of 
action  was  proven  in  Justice's  Court.  The  order  for  goods  was 
delivered  to  the  plaintiff's  agent  upon  December  twentieth.  Upon 
January  first,  before  there  had  been  any  act  upon  the  part  of  the 
plaintiff  signifying  acceptance  of  such  order,  this  order  was  revoked. 
It  is  unquestioned  law  that  an  order  unaccepted  constitutes  no 
contract,  and  until  its  acceptance  by  the  party  upon  whom  the 
order  is  drawn  the  right  of  revocation  is  clear.  The  party  upon 
whom  the  order  is  drawn  may  refuse  to  accept  the  order  or  deliver 
the  goods,  and  until  his  acceptance  thereof  there  can  be  no  liability 
upon  his  part.  It  follows,  therefore,  that  there  can  be  no  liability 
upon  the  party  giving  the  order  until  the  acceptance.  In  McCor- 
mick  Harvesting  Machine  Co.  v.  Richardson  (89  Iowa,  525)  it  is 
held  :  "  An  order  or  request  in  writing,  addressed  to  a  dealer  or  his 
agent,  to  ship  to  the  Writer,  on  or  about  a  date  named,  goods  of  a 
kind  specified,  for  which  the  writer  agrees  to  pay  a  price  named, 
does  not  constitute  a  contract  until  accepted  or  acted  upon  by  the 
vendor,  and  may  be  withdrawn  at  any  time  before  acceptance."    In 
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JSronson  v.  Herbert  (95  Mich.  478)  it  is  held :  "  An  order  to  ship 
trees,  given  to  an  agent,  does  not  become  a  binding  contract  between 
the  orderer  and  the  principals  until  accepted  by  them  in  writing, 
and  notice  is  given  to  the  orderer  of  such  acceptance."  In  Good- 
ape^  V.  Wiard  Plow  Co.  (45  Mich.  322)  it  is  held  :  "  An  order  for 
goods  does  not  amount  to  a  contract  binding  the  person  who  gives  it 
until  some  act  is  done  on  the  faith  of  it  by  the  person  to  whom  it  is 
given,  or  until  it  is  accepted."  In  that  case,  prior  to  February  13, 
1879,  one  Goodspeed  and  Fales  were  partners  in  business.  On  the 
twenty-eighth  day  of  January  preceding  the  dissolution  Fales,  in 
in  the  name  of  the  firm,  but  in  the  absence  of  Goodspeed  and  with- 
out his  knowledge  or  authority,  gave  to  the  agent  of  the  Wiard 
Plow  Company  an  order  in  writing  for  a  large  number  of  articles 
connected  with  their  business,  to  be  shipped  on  the  first  day  of 
April  thereafter.  On  the  thirteenth  of  February  the  firm  was  dis- 
solved, and  on  the  same  day  the  agent  was  informed  of  the  dissolu- 
tion. On  the  fifteenth  of  February  a  portion  of  the  articles  were 
shipped,  and  the  remainder  thei'eafter,  all  coming  into  the  hands  of 
Fales.  There  was  no  proof  of  any  other  acceptance  of  the  order  than 
the  shipment.  The  trial  court  held  that  Goodspeed  was  bound  by 
the  contract.  This  was  reversed  by  the  Supreme  Court  upon  the 
ground  that  the  order  not  having  been  accepted  until  after  dis- 
solution was  a  contract  made  after  the  dissolution  and  not  before. 
The  opinion  in  part  reads :  "  The  order  given  by  Fales  made  no 
contract  until  accepted,  and  until  acceptance  could  at  any  time  be 
withdrawn.  Inasmuch  as  the  amount  of  goods  exceeded  fifty  dol- 
lars, there  could  be  no  binding  contract  as  against  the  Wiard  Plough 
Company  without  either  a  writing  or  some  act  done  on  the  faith  of  tlie 
order.  Here  there  was  no  proof  of  acceptance  of  the  order  in  writ- 
ing if  at  all."  It  will  thus  be  seen  that  in  this  case  an  order  given  to 
an  agent  of  the  plaintiffs  twenty-five  days  before  dissolution  and  not 
accepted  at  that  time  was  deemed  not  to  have  been  binding  upon 
them  as  a  contract  until  the  acceptance  thereof.  In  Weiden  v. 
Woodruff  (38  Mich.  130)  the  head  note  reads :  "  Assumpsit  was 
brought  on  the  following  instrument :  '  [Date  and  address]  You  will 
please  send  me  galvanized  lightning  rods  for  my  house  within  sixty 
days,  for  which  I  will  give  you  thirty-five  cents  per  foot,  due  when 
work  is  completed.    [Signature.] '    Ileld^  that  this  was  only  an  order 
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which  the  maker,  until  notified  of  its  acceptance,  could  withdraw, 
and  which  bound  neither  party  until  accepted ;  and  that  the  rule 
excluding  parol  evidence  to  modify  written  contracts  did  not  apply 
to  it  so  as  to  exclude  evidence  of  oral  agreements  entered  into  when 
the  order  was  given." 

But  this  rule  of  law  is  not  seriously  questioned  in  the  brief  of  the 
respondent.  Its  contention  is  that  this  objection  cannot  be  for 
the  first  time  raised  upon  appeal.  The  motion  for  the  nonsuit^ 
however,  in  the  Justice's  Court,  was  made  upon  the  ground  that  the 
evidence  did  not  establish  a  cause  of  action ;  and  further,  that  the 
evidence  did  not  establish  the  cause  of  action  set  forth  in  the  com- 
plaint, and  further,  that  the  evidence  shows  that  the  contract  was 
legally  and  properly  rescinded  by  the  defendant.  We  think  this  is 
sufficient  to  fully  raise  this  question  in  the  court  below,  and  that 
the  defendant  may  now  rely  upon  the  same  in  support  of  his 
contention. 

We  are  of  opinion,  therefore,  that  the  judgment  was  improperly 
reversed  by  the  county  judge,  and  that  the  judgment  of  the  County 
Court  should  be  reversed,  and  that  of  the  justice  affirmed,  with 
costs  to  the  appellant  in  this  court  and  in  the  County  Court. 

All  concurred ;  Paeker,  P.  J.,  and  Houghton,  J.,  in  result. 

Judgment  of  the  County  Court  reversed  and  of  the  Justice's 
Court  affirmed,  with  costs  to  the  appellant  in  this  court  and  in  the 
County  Court. 


The  Albany  County  Bane,  Eespondent,  v.  The  People's 
Co-oPERATrvE  Ice  Company,  Appellant,  Impleaded  with  Edward 
McCabe.     (No.  1.) 

Crediting  by  a  hank  to  a  etuiomefs  account  the  proceeds  of  a  note  discounted  —  it  it 
not  a  payment  for  the  note  —  the  bank  does  not  become  a  holder  for  value  —  effect  of 
notice  to  the  bank  tluU  there  was  an  entire  failure  of  consideration  for  the  note 
before  it  pays  oter  ths  money  —  how  far  notice  of  dishonor  is  notice  of  such  infirm- 
ity in  the  paper. 

The  crediciDg  by  a  bank  of  the  proceeds  of  a  note,  which  it  has  discounted,  to  the 
account  of  the  customer  for  whom  the  discount  was  made,  is  not,  of  itself,  a 
payment  for  the  note;  it  is  simply  a  promise  by  the  bank  to  pay  such  proceeds 
to  the  customer  by  honoring  his  checks  or  drafts  in  the  ordinary  way  pursued 
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by  banking  institutions.  The  bank  does  not,  by  such  transaction,  transfer  to 
the  customer  the  title  to  any  particular  money,  but  simply  becomes  a  debtor 
to  the  customer  to  the  amount  of  such  claim. 

The  bank  does  not  become  a  holder  of  the  note  for  value  until  it  has  paid  over 
the  proceeds  of  the  note  to  the  payee. 

A  bank  which  discounts,  in  due  course  of  business,  a  promissory  note  for  the 
payee  thereof  before  maturity,  and  places  the  proceeds  of  the  discount  to  the 
credit  of  the  payee  and  retains  the  same  until  after  it  obtains  knowledge  that 
there  is  an  entire  failure  of  consideration  for  the  note  as  between  the  maker 
and  the  payee  thereof,  cannot,  after  bringing  an  action  against  the  maker  and 
the  payee  to  recover  upon  the  note,  pay  the  proceeds  of  the  discount  to  the 
payee  and  retain  the  right  to  insist  that  it  is  a  holder  for  value  and  is  pro- 
tected from  any  defense  existing  between  the  maker  and  the  payee. 

In  such  a  case  the  bank  is  not  a  holder  of  the  note  in  due  course  as  defined  by 
section  91  of  the  Negotiable  Instruments  Law  (Laws  of  1897,  chap.  612). 

Section  98  of  the  Negotiable  Instruments  Law,  which  provides,  ''  Where  the 
transferee  receives  notice  of  any  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the  same  before  he  has  paid  the  full  amount 
agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder  in  due  course  only  to 
the  extent  of  the  amount  theretofore  paid  by  him,"  is  simply  declaratory  of 
the  existing  law. 

i^uGBre,  whether  notice  of  dishonor  of  a  note  is  alone  sufficient  in  all  cases  to 
constitute  notice,  to  a  bank  discounting  the  note,  of  an  infirmity  therein  or  of 
a  defect  in  the  title  of  the  person  who  discounted  it. 

Chester,  J.,  dissented. 

Appeal  by  the  defendant,  The  People's  Co-operative  Ice  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on 
the  11th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for 
$1,050.97,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  19th  day  of  May,  1903,  denying  the  said  defendant's  motion  for 
a  new  trial  made  upon  the  minutes. 

This  action  is  brought  on  a  promissory  note  of  which  the  follow- 
ing is  a  copy : 

"New  York,  May  20, 1902. 

"  $1000.  *  *  *  Five  months  after  date  we  promise  to  pay  to 
the  order  of  Edward  McCabe,  One  thousand  dollars  at  Union 
Square  Bank,  !N".  Y.,  with  interest.     Value  received. 

"THE  PEOPLE'S  CO-OPERATIVE  ICE  COMPANY. 

"  S.  Mehrbach,  PresL 
"  S.  C.  Blake,  Treasr 
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There  is  no  dispute  about  the  execution  of  the  note  and  its  deliv- 
ery to  the  payee.  Edward  McCabe,  the  payee,  had  been  a  regular 
castomer  of  the  plaintiff  for  eight  or  ten  years.  He  kept  an  account 
at  the  bank  and  always  had  a  balance  to  his  credit.  On  the  sixteenth 
day  of  October,  four  days  before  the  note  became  due,  McCabe,  at 
plaintifPs  bank,  presented  the  note  to  the  cashier  and  asked  him  to 
discount  it,  and  the  note  was  accepted  without  further  conversation 
and  McCabe's  account  was  credited  with  the  amount  of  the  note  less 
sixty-€ight  cents  discount. 

When  the  note  became  due  it  was  duly  presented  for  payment  at 
the  Union  Square  Bank,  New  York,  and  payment  demanded,  which 
was  refused,  whereupon  the  note  was  duly  protested  for  non-pay- 
ment. On  the  seventeenth  day  of  November  McCabe  again  called 
at  the  bank  and  produced  another  note  exactly  the  same  in  every 
respect  as  the  one  previously  discounted  except  that  it  was  payable 
six  months  after  its  date  instead  of  five  months  after  its  date,  and 
asked  the  cashier  to  discount  it,  and  such  note  was  accepted  without 
farther  conversation,  and  McCabe's  account  was  credited  with  the 
amount  less  fifty-two  cents  discount. 

On  Obtober  sixteenth,  at  the  time  the  first  note  was  discounted, 
McCabe  had  to  his  credit  with  the  plaintiff  $1,580.14.  The  amount 
placed  to  his  credit  on  discounting  said  note  was  $1,024.32,  making 
the  amount  to  his  credit  with  the  plaintiff  on  that  day  $2,604.46. 
That  amount  remained  without  further  deposits  and  without  any 
checks  being  paid  therefrom  until  the  day  the  second  note  was  dis- 
counted. When  the  second  note  was  discounted  the  amount  placed 
to  the  credit  of  McCabe  as  the  proceeds  of  such  note  was  $1,029.48. 
On  that  day,  whether  before  or  after  the  credit  of  the  second  note 
does  not  appear,  one  check  of  $15  was  paid  by  plaintiff.  McCabe 
then  had  a  balance  of  $3,618.94  to  his  credit.  On  October  29, 1902, 
the  plaintiff  sued  the  defendant  appellant  and  said  McCabe  on  said 
first  note. 

The  complaint  alleges  the  making  and  delivery  of  the  note,  its 
presentation  for  payment,  and  that  payment  was  refused.  McCabe 
did  not  answer  or  appear  in  the  action,  but  the  defendant  appellant 
appeared  in  the  action  November  13  and  served  its  answer  Decem- 
ber 11,  1902,  and  the  answer  of  defendant  appellant  admits  the 
App.  Div.— Vol.  XCII.        4 
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makiiig  and  delivery  of  said  note  and  denies  the  other  allegations  of 
the  complaint,  and  as  a  separate  and  distinct  defense  alleges  in 
detail  the  making  of  an  agreement  in  writing  between  the  defendant 
appellant  and  said  Edward  McCabe  and  the  giving  by  said  defendant 
appellant  to  said  McCabe  of  seven  notes  of  like  date  and  form,  pay- 
able one  each  month,  commencing  August  20,  1902,  and  ending 
February  20,  1903,  and  it  further  alleges  with  some  detail  the 
facts  by  which  it  claims  that  the  consideration  for  the  giving  of  said 
notes  wholly  failed.  The  note  in  suit  is  one  of  the  seven  notes  bo 
given.  The  deposit  to  the  credit  of  McCabe  in  the  plaintifPs  bank 
of  $3,618.94  remained  therein  without  change  on  November  21, 
1902.  On  December  30,  1902,  McCabe  had  a  balance  to  liis  credit 
with  the  plaintiflE  of  $4,403.93.  At  the  time  of  the  trial  McCabe 
did  not  have  any  money  on  deposit  with  the  plaintiff,  but  when  the 
same  was  drawn  from  the  bank  does  not  appear,  and  it  does  not 
appear  whether  McCabe  drew  any  money  from  his  account  with  the 
plaintiflE  between  November  21,  1902,  and  December  30,  1902. 
At  the  time  the  note  was  discounted,  McCabe  was  not  in  any  way- 
indebted  to  the  bank. 

The  action  was  tried  at  the  Albany  Trial  Term  in  April,  1903. 
On  the  trial  after  the  facts  as  above  stated  were  shown,  and  it  was 
conceded  by  defendant  that  it  had  no  further  testimony  that  it 
desired  to  produce  relating  to  plaintiffs  knowledge  of  the  maker's 
defense  to  the  note  at  the  time  plaintiff  discounted  the  note,  the 
court  refused  to  allow  the  defendant  to  produce  testimony  relating 
to  its  defense  and  directed  the  jury  to  find  a  verdict  in  favor  of  tlie 
plaintiff  for  the  amount  of  the  note  with  interest,  and  a  verdict  was 
found  accordingly.  A  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  which  was  denied. 

Herbert  R.  Lvmburger  and  P,  J.  Rooneyy  for  the  appellant. 

Lamping  HoiaZingy  for  the  respondent. 

Chase,  J. : 

The  question  is  presented  by  this  appeal  whether  a  bank  which 
purchases  in  due  course  of  business  a  promissory  note  of  the  payee 
therein  named  before  maturity,  and  places  the  purchase  price  thereof 
to  the  credit  of  such  payee  and  retains  the  same  until  after  knowl- 
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edge  that  there  is  an  entire  failure  of  consideration  for  the  note  as 
between  the  maker  and  payee  thereof,  can  subseqnentlj  give  to  the 
payee  the  proceeds  of  the  note  and  retain  the  right  to  insist  that  it 
is  a  holder  for  value  and  protected  from  any  defense  existing 
between  said  maker  and  payee. 

The  question  is  here  free  from  any  complication  that  may  arise 
where  sach  payee's  account  is  an  active  one  and  the  balance  is 
materially  changing  from  day  to  day.  The  evidence  is  undisputed 
that  the  proceeds  of  the  note  were  deposited  to  the  payee's  account, 
and  such  proceeds  of  the  note  (except  perhaps  fifteen  dollars  thereof), 
aud  also  a  much  larger  amount  remained  on  deposit  with  the  plain- 
tiff not  only  until  the  note  was  dishonored,  but  until  long  after  the 
plaintiff  brought  this  action,  and  so  far  as  appears  nntil  long  after 
defendant's  answer  was  served. 

The  Negotiable  Instrnments  Law  (Laws  of  1897,  chap.  612) 
provides : 

"  §  96.  *  *  *  A  holder  in  due  course  holds  the  instrument 
free  from  any  defect  of  title  of  prior  parties  and  free  from  defenses 
available  to  prior  parties  among  themselves,  and  may  enforce  pay- 
ment of  the  instrument  for  the  full  amount  thereof  against  all 
parties  liable  thereon." 

"  §  91.  *  *  *  A  holder  in  due  course  is  a  holder  who  has 
taken  the  instrument  under  the  following  conditions : 

"  1.  That  it  is  complete  and  regular  upon  its  face ; 

"  2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonored,  if  such  was 
the  fact ; 

"  3.  That  he  took  it  in  good  faith  and  for  value ; 

"  4.  That  at  tlie  time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it" 

"  §  51.  *  *  *  Value  is  any  consideration  sufficient  to  sup- 
port a  simple  contract.     *    *    * " 

"  §  93.  *  *  *  Where  the  transferee  receives  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the  person  nego- 
tiating the  same  before  he  has  paid  the  full  amount  agreed  to  be 
paid  therefor,  he  will  be  deemed  a  holder  in  due  course  only  to  the 
extent  of  the  amount  theretofore  paid  by  him." 
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A  deposit  by  a  bank  of  the  proceeds  of  a  note  to  the  account  of  a 
customer  is  not  of  itself  a  payment  for  the  note.  It  is  simply  a 
promise  by  the  bank  to  pay  such  proceeds  to  the  customer  by 
honoring  his  checks  or  drafts  in  the  ordinary  way  pursued  by  bank- 
ing institutions.  The  bank  does  not  by  such  transaction  transfer 
the  title  to  any  particular  money  to  its  customer.  The  bank 
becomes  a  debtor  to  the  customer  to  the  amount  of  such  credit. 

It  is  said  by  the  Supreme  Court  of  the  United  States  in  New 
York  Covmiy  National  Ba/nh  v.  Massey  (192  U.  S.  138,  145),  "  It 
cannot  be  doubted  that,  except  under  special  circumstances,  or 
where  there  is  a  statute  to  the  contrary,  a  deposit  of  money  upon 
general  account  with  a  bank  creates  the  relation  of  debtor  and 
creditor.  The  money  deposited  becomes  a  part  of  the  general  fund 
of  the  bank,  to  be  dealt  with  by  it  as  other  moneys,  to  be  lent  to 
customers,  and  parted  with  at  the  will  of  the  bank,  and  the  right  of 
the  depositor  is  to  have  this  debt  repaid  in  whole  or  in  part  by 
honoring  checks  drawn  against  the  deposits.  It  creates  an  ordinary 
debt,  not  a  privilege  or  right  of  a  fiduciary  character.  {Bank  of 
the  Republic  v.  Millard,  10  Wall.  152.)  Or,  as  defined  by  Mr. 
Justice  White  in  the  case  of  Davis  v.  Elmira  Savings  Ba/nJc  (161 
U.  S.  275,  288) :  *  The  deposit  of  money  by  a  customer  with  hia 
banker  is  one  of  loan  with  the  superadded  obligation  that  the  money 
is  to  be  paid  when  demanded  by  a  check.'  {Scammo^i  v.  KimhaU^ 
92  U.  S.  362.)" 

The  Court  of  Appeals  in  ^tna  National  Bank  v.  Fourth 
Na;tional  Bamk  (46  N.  Y.  82)  says :  "  The  relation  of  banker  and 
customer  in  respect  to  deposits  is  that  of  debtor  and  creditor. 
When  deposits  are  received  they  belong  to  the  bank  as  a  part  of  its 
general  funds,  and  the  banker  becomes  the  debtor  to  the  depositor 
and  agrees  to  discharge  the  indebtedness  by  paying  the  checks  of 
the  depositor,  his  creditor.  The  contract  between  the  parties  is 
purely  legal  and  has  no  element  of  a  trust  in  it." 

The  rights  of  parties  where  a  note  has  been  discounted  by  a  bank 
and  the  proceeds  credited  on  the  books  of  the  bank  to  the  person 
from  whom  it  was  purchased  has  been  repeatedly  stated  by  text 
writers  and  by  the  court,  from  some  of  whom  we  quote  as  follows  : 
Daniel  on  Negotiable  Instruments  (5th  ed.  §  779b)  says :  "  The 
apparent  purchase  must  have  been  a  purchase  in  fact  and  not  a 
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mere  bookkeeping  entry. —  Mere  discount  and  credit  do  not  of  them- 
selves constitute  a  hon^!,  fide  purchaser  for  value.  To  occupy  that 
position  the  holder  must  actually  have  parted  with  something  of 
value  for  the  note.  Thus,  where  a  bank  discounted  a  note  for  a 
company,  and  credited  it  with  the  amount,  the  credit,  on  account  of 
other  deposits,  subsequently  increasing,  so  that  at  the  time  of  suit  on 
the  note  the  bank  had  actually  paid  nothing  for  it,  it  was  held  not 
a  purchaser  for  value,  and  that  its  remedy  was  to  tender  the  note 
back  to  the  company  and  cancel  the  credit." 

In  Eaton  &  Gilbert  on  Commercial  Paper  (p.  306)  it  is  said :  "  A 
bank  by  merely  discounting  a  bill  or  note  and  placing  the  proceeds 
to  the  credit  of  the  payee  does  not  become  a  holder  for  value,  but 
where  the  bank  on  the  strength  of  such  credit,  has  relinquished 
securities  in  its  possession  or  made  advances  to  or  paid  the  checks  of 
the  payee  it  becomes  a  holder  for  value." 

In  Cyclopedia  of  Law  and  Procedure  (Vol  7,  p.  929)  it  is  said : 
"  "While  the  authorities  are  not  entirely  uniform  upon  the  subject, 
it  is  fairly  well  settled  that  a  bank,  by  discounting  negotiable  paper, 
placing  the  same  to  the  credit  of  the  depositor,  and  honoring  his 
checks  or  drafts,  surrendering  to  him  securities,  or  in  some  other 
manner  making  advances  and  extending  its  credit  on  the  faith  of 
Bach  deposit,  thereby  become  a  holder  for  value.  But  the  mere  dis- 
counting and  crediting  of  the  amount  on  the  depositor's  account 
without  making  payment  or  incurring  any  increased  obligations  or 
liabilities  is  not  sufficient." 

In  American  and  English  Encyclopsedia  of  Law  (Vol.  4  [2d  ed.], 
p.  298)  it  is  said  :  "  Where  a  bank  discounts  paper  for  a  depositor 
who  is  not  in  its  debt  and  gives  him  credit  upon  its  books  for  the 
proceeds  of  such  paper,  it  is  not  a  hona  fide  holder  for  value,  so  as 
to  be  protected  against  infirmities  in  the  paper,  unless  in  addition  to 
the  mere  fact  of  crediting  the  depositor  with  the  proceeds  of  the 
paper,  some^other  and  valuable  consideration  passes.  Such  a  trans- 
action simply  creates  the  relation  of  debtor  and  creditor  between 
the  bank  and  the  depositor ;  and  so  long  as  that  relation  continues 
and  the  deposit  is  not  drawn  out,  the  bank  is  held  subject  to  the 
equities  of  prior  parties,  even  though  tlie  paper  has  been  taken 
before  maturity  and  without  notice." 

In  Thompacm  v.  Sioux  Falls  National  Ba/nk  (150  U.  S.  231)  it 
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is  said :  "  The  mere  credit  of  a  cheque  upon  the  books  of  a  bank, 
which  maj  be  cancelled  at  any  time,  does  not  make  the  bank  a 
hona  fide  purchaser  for  value.  If  after  such  credit  and  before  pay- 
ment for  value  upon  the  faith  thereof  the  holder  receives  notice  of 
the  invalidity  of  the  cheque  he  cannot  become  a  bona  fide  holder 
by  subsequent  payment." 

In  Central  National  Bank  v.  Valentine  (18  Hun,  417)  the  court 
say :  "  The  plaintiflE  by  its  president  discounted  the  notes  and  gave 
the  makers  credit  on  the  books  of  the  bank  for  the  amount,  no 
money  was  actually  paid  or  thing  of  value  parted  with  by  the  plain- 
tiff upon  the  strength  of  the  indorsement  or  the  discount.  Under 
such  circumstances  the  plaintiff  cannot  be  regarded  the  hona  fide 
holder  of  said  notes  for  value,  as  we  understand  the  law  as  settled 
by  the  adjudications  upon  that  subject.  The  mere  giving  of  credit 
by  entering  the  amount  on  the  books  and  not  actually  parting  with 
a  dollar  upon  the  strength  of  the  indorsement,  cannot  be  regarded 
parting  with  value  in  the  sense  which  the  law  contemplates.  The 
parties  in  whose  favor  the  credit  was  given  might  never  draw  or 
appropriate  any  portion  of  the  fund." 

In  Dyhmam,  v.  Norihbridge  (80  Hun,  258)  the  court  cited  Cen- 
tral  National  Bank  v.  Valentine  (supra),  and  referring  to  the  facts 
in  the  case  before  it,  said :  ^'  The  bank  could  not  become  a  holder 
for  value  of  the  note  by  crediting  its  amount  to  the  cashier.  Unless 
he  received  the  money  as  an  individual,  and  not  as  cashier,  the  bank 
parted  with  nothing  as  a  consideration  for  the  note." 

In  Sixth  National  Bank  v.  Lorillard  Brick  Works  Compa/ny 
(46  N.  Y.  St.  Kepr.  235)  the  court,  referring  to  a  note  that  had 
been  discounted  and  the  proceeds  credited  to  the  payee  on  the 
books  of  the  bant,  say :  "  The  plaintiff  must  have  actually  paid 
out  and  parted  with  the  proceeds  of  the  discount  before  it  could 
acquire  an  indisputable  title  thereto." 

In  Clarke  National  Bank  v.  Bank  of  Albion  (52  Barb.  592)  the 
court,  referring  to  a  check  purchased  by  plaintiff  of  Ward  &  Bro., 
say  :  "  The  credit  of  the  avails  of  the  check  to  Ward  &  Bro.  on  tlie 
books  of  the  bank  was  in  no  sense  a  paying  over.  The  sum  agreed 
upon  as  the  price  of  the  check  was  not  by  that  act  parted  with  and 
placed  beyond  the  control  of  the  plaintiff.  *  *  *  The  plaintiff, 
upon  receiving  notice  of  dishonor,  had  an  undoubted  right  to  erase 
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the  credit  as  it  did,  and  restored  it  only  at  the  special  instance  of 
Ward  &  Bro.  No  argument  can  prove  that  the  bank  had,  prior 
to  notice  of  dishonor,  parted  with  value  for  this  check." 

From  the  authorities  quoted  it  will  be  seen  that  a  bank  is  not  a 
holder  of  a  note  in  dne  course  as  defined  by  the  Negotiable  Instru- 
ments Law  when  the  proceeds  of  the  note  are  simply  credited  to  the 
person  from  whom  it  was  purchased,  and  not  paid  out  until  the 
bank  liad  notice  of  an  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  from  whom  the  note  was  purchased.  Section  93 
of  the  Negotiable  Instruments  Law  seems  to  be  declaratory  of  the 
law  as  uniformly  stated  in  the  decisions  of  this  and  other  States. 
If  it  is  conceded  that  the  plaintiff  had  notice  of  an  infirmity  in  the 
instrument  in  suit,  or  of  defect  in  the  title  of  McCabe  thereto, 
before  it  paid  out  the  full  amount  agreed  to  be  paid  therefor,  the 
defendant  appellant  was  entitled  to  give  evidence  of  its  defense  by 
the  express  terms  of  the  statute. 

The  effect  of  notice  of  dishonor  of  a  note  is  stated  in  Daniel  on 
Negotiable  Instruments  (5th  ed.  §  782)  as  follows :  "  If  it  were  not 
paid  at  maturity,  it  is  then  considered  as  dishonored ;  and,  although 
still  transferable  in  like  manner  and  form  as  before,  yet  the  fact  of 
its  dishonor,  which  is  apparent  from  its  face,  is  equivalent  to  notice 
to  the  holder  that  he  takes  it  subject  to  its  infirmities,  and  can 
acquire  no  better  title  than  his  transferrer.  The  doctrine  applicable 
to  this  subject  has  been  admirably  stated  by  Chief  Justice  Shaw, 
who  says :  *  Where  a  negotiable  note  is  found  in  circulation  after  it 
15  due,  it  carries  suspicion  on  the  face  of  it.  The  question  instantly 
arises,  Why  is  it  in  circulation  ?  Why  is  it  not  paid  ?  Here  is  some- 
thing wrong.  Therefore,  although  it  does  not  give  the  indorsee 
notice  of  any  specific  matter  of  defense,  such  as  set-off,  payment  or 
fraudulent  acquisition,  yet  it  puts  him  on  inquiry;  he  takes  only 
such  title  as  the  indorser  himself  has,  and  subject  to  any  defense 
which  might  be  made  if  the  suit  were  brought  by  the  indorser.' " 

Whether  notice  of  dishonor  of  a  note  is  alone  sufficient  in  all 
cases  to  constitute  notice  of  an  infirmity  in  the  instrument,  or  defect 
in  the  title  of  the  person  negotiating  the  same,  is  not  necessary  now 
to  determine.  The  facts  before  the  court,  when  it  refused  to  allow 
the  defendant  appellant  to  produce  evidence  relating  to  its  defense, 
were  such  that  the  evidence  should  have  been  received.    The  judg- 
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meat  should  be  reversed  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event. 

All  concurred,  except  Chester,  J.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


International  Paper  Company,  Respondent,  v.  Hudson  River 
"Water  Power  Company,  Morton  Trust  Company  and  the 
Trust  Company  of  America,  Appellants,  Impleaded  with  Kane^ 
Falls  Electric  Company  and  Hudson  River  Electric  Company, 
Defendants. 

Equity — action  for  specific  performance  of  a  contract  and  in  default  thereof  for  ita 
revocation  and  the  restoration  of  the  parties  to  their  previous  condition  —  it  rests 
in  the  discretion  of  the  court  —  wlio  are  proper  parties  to  such  an  action  —  when 
the  complaint  states  a  cause  of  action — (Ulegation  as  to  inadequate  remedy  at  law 
— presumption  on  demurrer — offer  to  pay  money  payable  on  specific  performance. 

The  complaint  in  an  action  brought  by  the  International  Paper  Company  against 
the  Hudson  River  Water  Power  Company,  the  Morton  Trust  Company,  the 
Trust  Company  of  America,  the  Elanes  Falls  Electric  Company,  and  the  Hud- 
son River  Electric  Company,  alleged  that'  the  plaintiff,  desiring  to  develop  a 
water  power  for  use  in  connection  with  its  pulp  and  paper  mills,  purchased 
certain  properties  and  river  rights  along  the  Hudson  river;  that  during  the  same 
time  the  defendant  the  Kancs  Falls  Electric  Company  and  one  Ashley,  the 
president  of  that  company,  had  acquired  and  were  attempting  to  acquire  other 
property  along  the  river  in  hostility  to  the  plaintiff;  that  the  plaintiff  and  the 
defendant  Kanes  Falls  Electric  Company  entered  into  a  contract  by  which 
they  agreed  to  co-operate  in  purchasing  and  acquiring  all  the  property  rights 
necessary  to  the  development  of  the  water  power  between  certain  points,  and 
to  divide  said  properties  and  the  cost  of  obtaining  them  between  the  parties  in 
certain  specified  proportions;  that  there  should  be  conveyed  to  the  Eanes  Falls 
Electric  Company  that  part  of  the  properties  known  as  the  *' upper  power," 
and  that  there  should  be  conveyed  to  the  plaintiff  that  part  of  the  premises 
known  as  the  "lower  power;"  that  in  November,  1889,  the  parties  to  the  con- 
tract had  acquired  all  the  properties  connected  with  the  **  upper  power"  and 
the  greater  portion  of  the  properties  connected  with  the  *' lower  power,"  and 
that  the  money  required  for  purchasing  said  properties  had  been  chiefly,  if  not 
entirely,  advanced  by  the  plaintiff;  that  the  Hudson  River  Electric  Company 
and  the  Hudson  River  Water  Power  Company  were  thereafter  organized  by 
Ashley,  and  that  Ashley  desired  to  obtain  title  to  the  "upper  power"  in  order 
to  convey  it  to  the  Hudson  River  Water  Power  Company;  that  a  further  con- 
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tivct  was  made  between  the  Kanes  Falls  Electric  Company  and  the  plaintiff 
which  recited  that  the  Kanes  Ealls  Electric  Company  was  about  to  deliver  to 
the  plaintiff  a  deed  of  the  *'  lower  power/'  and  that  the  plaintiff  was  about  to 
deliver  to  the  Trust  Company  of  America  a  deed  to  the  Kanes  Falls  Electric 
Company  of  the  **  upper  power,"  said  last-mentioned  deed  to  be  held  by  the 
trust  company  subject  to  the  payment  of  $125,000  by  the  Kanes  Falls  Electric 
Company;  that  $90,000  of  said  $125,000  should  be,  upon  its  receipt,  paid 
by  the  trust  company  to  the  plaintiff,  and  that  the  remainder  of  $35,000 
should  be  held  by  the  trust  company  until  the  accounts  between  the 
parties  were  settled;  that  pursuant  to  the  contract,  and  In  reliance  upon 
the  agreement  on  the  part  of  Ashley  and  the  Kanes  Falls  Electric  Company  to 
assist  the  plaintiff  in  procuring  the  remainder  of  the  properties  necessary  to 
complete  the  "  lower  power,"  the  plaintiff  executed  a  deed  conveying  all  of  the 
"upper  power"  to  the  Kanes  Falls  Electric  Company,  and  that  the  latter  com- 
pany thereupon  conveyed  the  same  to  the  defendant  Hudson  River  Water 
Power  Company,  which  received  the  conveyance  with  full  knowledge  of  the 
agreement  to  assist  the  plaintiff  in  acquiring  the  properties  necessary  to  com- 
plete the  "  lower  power; "  that  at  the  time  of  the  conveyance  by  the  plaintiff  to 
it,  the  Kanes  Falls  Electric  Company  executed  a  conveyance  to  the  plaintiff  of 
the  properties  then  owned  by  it  connected  with  the  "lower  power;"  that  the 
plaintiff  was  unable  to  procure  the  properties  necessary  to  complete  its  title  to 
the  "lower  power"  by  reason  of  the  fact  that  the  Kanes  Falls  Electric  Com- 
pany and  Ashley  wrongfully  and  in  disregard  and  violation  of  their  contracts, 
acquired  such  properties  and  conveyed  them  to  the  Hudson  River  Electric  Com- 
pany, which  last-mentioned  company  refused  to  convey  the  same  to  the  plain- 
tiff; that  the  Hudson  River  Electric  Company  had  executed  a  mortgage  to  the 
defendant  Morton  Trust  Company,  by  which  it  conveyed  to  said  trust  com- 
pany, together  with  other  properties,  the  properties  connected  with  the  "  lower 
power"  as  security  for  the  payment  of  certain  bonds;  that  none  of  the  bonds 
had  been  actually  issued  for  value;  that  the  Hudson  River  Electric  Company 
took  title  to  the  properties  connected  with  the  **  lower  power  "  with  full  knowl- 
edge of  the  contracts  between  the  plaintiff  and  the  Kanes  Falls  Electric  Com- 
pany; that  it  refused  to  convey  such  properties  to  the  plaintiff,  although  the 
plaintiff  had  offered  to  repay  to  it  the  consideration  paid  for  said  properties, 
and  tiiat  the  properties  in  question  were  necessary  to  a  full  development  of 
the  "lower  power." 

The  relief  demanded  was  as  follows : 

Firti.  That  the  court  ascertain  the  cost  to  the  defendant  Hudson  River  Electric 
Company  of  the  properties  described  in  the  complaint. 

SecoTid,  That  the  Hudson  River  Electric  Company  be  decreed  to  convey  the 
properties  described  in  the  complaint  to  the  plaintiff  upon  payment  by  the 
plaintiff  of  its  proportion  of  the  sums  actually  paid  therefor. 

Third,  That  the  Kanes  Falls  Electric  Company  be  required  to  pay  the  remainder 
of  the  amount  so  paid  for  said  properties. 

Fourth,  That  the  amount  so  paid  by  the  plaintiff  and  by  the  Kanes  Falls  Electric 
Company  be  paid  to  the  Morton  Trust  Company  and  that  said  trust  company 


Digitized  by 


Google 


58    INTERNAT.  PAPER  CO.  v.  HUDSON  RIVER  CO. 

Third  Defartmbmt,  March,  1904.  [Vol.  92. 

on  receipt  of  said  amounts  be  required  to  execute  and  deliver  to  the  plaintiff 
a  release  of  said  properties  from  the  lien  of  their  said  mortgage. 

Mfth,  That  in  lieu  thereof  the  defendants  the  Hudson  River  Water  Power  Com- 
pany and  the  Trust  Company  of  America,  as  trustee,  be  decreed  to  reconvey  to 
this  plaintiff  all  the  property  connected  with  the  upper  power,  conveyed  to 
the  Eanes  Falls  Electric  Company  by  the  plaintiff,  upon  the  payment  into 
court  by  the  plaintiff  of  said  sum  of  |90,000,  with  interest  thereon,  and  the 
conveyance  by  it  to  the  defendant  the  Kanes  Falls  Electric  Company  of  such 
properties  as  had  been  acquired  by  it  prior  to  the  making  of  said  deed. 

Sixth.  For  such  other  relief  as  may  be  just  and  proper  in  the  premises. 

The  defendants  the  Hudson  River  Water  Power  Company,  the  Morton  Trust 
Company  and  the  Trust  Company  of  America  interposed  separate  demurrers 
to  the  complaint  on  the  following  grounds: 

First,  That  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant  demurring. 

Second.  That  causes  of  action  are  improperly  joined  in  this  action. 

Held,  that  the  demurrers  should  have  been  overruled; 

That  the  complaint  set  forth  with  sufficient  deflniteness  facts  enabling  a  court  of 
equity  to  grant  equitable  relief; 

That  it  appearing  from  the  facts  alleged  that  an  action  at  law  would  give  but  an 
inadequate  and  imperfect  remedy  to  the  party  aggrieved,  it  was  not  necessary 
that  the  complaint  should  allege  that  the  plaintiff  had  no  adequate  remedy  at  law ; 

That  the  Morton  Trust  Company,  which  was  the  trustee  mentioned  in  the  mort- 
gage given  by  the  Hudson  River  Electric  Company,  was  a  proper  party  to  the 
action,  although  none  of  the  bonds  secured  by  the  mortgage  had  been  issued 
for  value,  as  the  mortgage  was  an  outstanding  incumbrance  and  some  of  the 
bonds  might  have  been  issued,  although  not  for  value; 

That  the  defendant  the  Trust  Company  of  America,  to  whom  the  deed  to  the 
Eanes  Falls  Electric  Company  had  been  delivered  in  escrow,  and  which  still 
held  15,000  subject  to  the  direction  of  the  plaintiff  and  the  Eanes  Falls  Electric 
Company,  was  a  proper  party  to  the  action,  although  no  specific  relief  was 
asked  against  it; 

That  the  Hudson  River  Water  Power  Company  would  not  be  a  necessary  or 
proper  party  defendant  if  the  action  were  brought  solely  to  secure  specific  per- 
formance of  the  contracts,  but  that,  as  it  was  also  brought  to  obtain  a  rescission 
of  the  contract  and  a  reconveyance  of  the  property  transferred  pursuant  to 
the  contracts,  if,  for  any  reason,  specific  performance  could  not  be  decreed, 
the  Hudson  River  Water  Power  Company  was  a  proper  party; 

That  there  was  no  reason  why  such  alternative  relief  should  not  be  demanded  in 
the  same  action,  and  why  the  persons  affected  by  either  relief  shohld  not  be 
made  parties  thereto,  it  appearing  that  the  same  transactions  were  to  be  con- 
sidered, and  that  the  principal  part  of  the  proof  for  the  purpose  of  obtaining 
either  relief  was  the  same.    (Parker,  P.  J.,  dissented.) 

In  an  action  for  specific  performance  all  persons  having  or  claiming  an  interest  in 
the  land  derived  from  the  vendor  after  the  contract  and  with  notice  thereof  are 
necessary  defendants  in  a  suit  brought  by  the  vendee  or  his  representative. 
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In  equity  all  persons  materially  interested,  either  legally  or  beneficially,  in  the 
subject-matter  of  a  suit  are  to  be  made  parties  to  it,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all. 

It  is  not  essential  in  a  suit  in  equity  that  all  the  parties  should  be  interested  in 
the  same  way  or  affected  alike  by  the  Judgment  demanded.  It  is  proper  to 
unite  all  the  parties  interested  to  avoid  a  multiplicity  of  suits  and  have  an 
adjadication  that  will  determine  the  question  as  to  all  parties  interested  In  the 
subject-matter. 

In  considering  a  pleading  demurred  to  it  should  be  held  to  allege  all  facts  that  can 
be  implied  from  the  allegations  by  reasonable  and  fair  intendment. 

Where  in  an  action  in  equity  the  amounts  to  be  paid  by  either  party  to  the  other 
are  uncertain  and  subject  to  an  accounting  between  the  parties,  it  is  enough  to 
offer  in  the  complaint  to  pay  or  to  perform  whatever  obligations  rest  upon  the 
party  bringing  the  action. 

The  right  to  specific  performance  of  a  contract  or  its  rescission  rests  in  judicial 
discretion,  and  may  be  gnmted  or  withheld  upon  a  consideration  of  all  the 
circumstances  and  in  the  exercise  of  sound  discretion. 

Afpeal  by  the  defendants,  the  Hudson  River  Water  Power 
Company  and  others,  from  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Saratoga  on  the  20th  day  of  January,  1903, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Mont- 
gomery Special  Term,  overruling  the  said  defendants'  separate 
demurrers  to  the  plaintiff's  complaint. 

The  plaintiff's  complaint  is  very  long.  The  following  is  a  sum- 
mary of  the  allegations  thereof,  so  far  as  material,  on  this  appeal : 

The  plaintiff  in  or  about  February,  1898,  became  the  owner  of 
certain  pulp  and  paper  mills,  situated  at  Glens  Falls  and  Fort 
Edward,  N.  Y.,  and  elsewhere,  and  for  the  purpose  of  enabling  it 
to  develop  a  water  power  for  use  in  connection  with  its  mills 
at  Glens  Falls  and  Fort  Edward,  it  also  purchased  various  proper- 
ties aifd  river  rights  scattered  along  the  Hudson  river  between  a 
point  south  of  Sherman's  island  and  the  south  boundary  of  property 
formerly  owned  by  the  Hudson  River  Pulp  and  Paper  Company  at 
Palmer's  Falls,  N.  Y.,  which  property  of  the  said  Hudson  River 
Pulp  and  Paper  Company  was  also  conveyed  to  the  plaintiff.  The 
various  properties  and  river  rights  of  the  plaintiff's  predecessor  in 
title  had  been  purchased  largely  througli  the  agency  and  assistance 
of  one  Ashley. 

Thereafter  the  plaintiff  purchased  from  other  persons  properties 
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and  river  rights  along  said  river,  and  attempted  to  obtain  title  to 
all  property  and  river  rights  which  it  deemed  necessary  for  the  full 
development  of  the  water  power  between  the  points  named.  Dur- 
ing the  times  aforesaid  the  plaintiff  discovered  that  the  defendant 
the  Kanes  Falls  Electric  Company  and  said  Ashley  had  acquired, 
and  were  attempting  to  acquire,  other  properties  along  said  river  in 
hostility  to  the  plaintiff.  Negotiations  thereupon  ensued  which 
resulted  in  a  contract  dated  the  Ist  day  of  May,  1899,  between  the 
plaintiff  and  the  defendant  Eanes  Falls  Electric  Company,  which 
contract  recites  that  the  parties  thereto  are  respectively  the  owners  of 
or  that  they  control  by  agreement  to  purchase  or  otherwise,  in  their 
own  names  or  in  the  names  of  otiier  persons  representing  them, 
various  properties  adjoining  the  Hudson  river  between  the  points 
mentioned,  and  that  the  parties  had  agreed  to  co-operate  in  purchas- 
ing and  acquiring  all  the  properties  between  the  said  points  necessary 
for  the  full  ownership,  development  and  protection  of  all  power 
which  can  be  developed  between  said  points  and  to  complete  the 
titles  to  said  properties  and  divide  said  properties  together  with  the 
costs  thereof  between  the  parties  thereto  in  certain  specified  propor- 
tions. Said  contract  then  provides  for  co-operation  between  the 
parties  thereto  in  securing  the  titles  to  all  of  the  properties  not  theu 
owned  by  them  or  one  of  them  by  persons  representing  one  of  them 
at  the  lowest  cost  possible,  so  as  to  obtain  and  complete  the  titles  to 
all  of  said  properties  and  for  sharing  in  the  costs  thereof  as  in  and 
by  the  contract  provided.  And  said  contract  also  provides  for  the 
conveyance  to  the  Kanes  Falls  Electric  Company  of  that  part  of  the 
property  along  said  river  front  in  said  contract  specified  and  known 
as  the  '*  upper  power "  and  for  the  conveyance  to  the  plaintiff  of 
that  part  of  the  property  along  said  river  front  in  said  contract 
specified  and  known  as  the  "  lower  power."  And  said  contract  alsa 
provides  that  the  titles  to  said  properties  shall  be  completed  as  soon 
as  possible  and  that  conveyances  thereof  shall  be  made  not  later 
than  August  1,  1899,  and  that  if  the  title  to  any  of  said  properties 
shall  not  be  fully  perfected  by  August  first,  it  shall  be  completed 
thereafter  as  soon  as  possible  at  the  joint  expense  of  the  parties 
thereto  to  be  divided  between  them  in  the  proportions  in  said  con- 
tract provided.  And  said  contract  also  provides  that  several  of  the 
properties,  which  will  form  portions  of  each  power  when  fully 
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assembled,  stand  either  in  title  or  by  option  of  purchase  in  different 
persons  for  the  benefit  of  said  paper  company  and  that  it  is  the 
intention  of  the  agreement  that  persons  holding  the  same  shall  at 
once  convey  the  same,  and  that  the  options  then  existing  in  favor  of 
the  paper  company  or  of  the  electric  company  or  of  any  one  for  their 
benefit  shall  be  completed,  with  a  view  of  fully  completing  the  entire 
title  to  all  the  properties  in  order  that  the  same  may  be  divided  as 
in  the  contract  specified.  Said  contract  was  made  nominally  with 
the  E^anes  Falls  Electric  Company,  but  the  negotiations  were  had 
with  said  Ashley,  the  president  of  said  company.  The  Hudson 
River  Electric  Company  and  the  Hudson  River  Water  Power 
Company  were  thereafter  organized  by  said  Ashley  and  the  stock  is 
subetantially  owned  and  controlled  by  him.  The  parties  to  the  con- 
tract had  not  acquired  all  of  the  properties  upon  said  river  and  were 
not  ready  to  exchange  deeds  therefor  on  August  1,  1899,  and  the 
time  so  to  do  was  extended.  In  November,  1899,  the  parties  to  the 
contract  had  acquired  all  the  properties  connected  with  the  upper 
power  and  the  greater  portion  of  the  properties  connected  with  the 
lower  power.  At  that  time  the  defendant  the  Hudson  River 
Water  Power  Company  had  been  organized  with  Ashley  as  the 
president  thereof,  and  it  and  said  Ashley  desired  to  obtain  title  to  the 
properties  connected  with  the  upper  power,  by  said  contract  to  be 
conveyed  to  the  Kanes  Falls  Electric  Company,  that  they  might  be 
conveyed  to  said  Hudson  River  Water  Power  Company.  The 
money  required  for  purchasing  said  properties  had  been  chiefly  if 
not  entirely  advanced  by  the  plaintiff. 

Upon  request  a  further  contract  was  made  between  said  Kanes 
Falls  Electric  Company  and  the  plaintiff,  which  recited  that  the 
Kanes  Falls  Electric  Company  is  about  to  deliver  to  the  paper 
company  its  deed  of  the  lower  power,  and  that  the  paper  company 
is  about  to  deliver  to  the  Trust  Company  of  America  a  deed  to  the 
Kanes  Falls  Electric  Company  of  the  upper  power,  to  be  by  the 
trust  company  held,  subject  to  the  payment  of  $125,000  by  the 
Kanes  Falls  Electric  Company,  and  it  was  in  said  contract  further 
provided  that  certain  properties  connected  with  the  lower  power 
were  still  to  be  acquired,  and  that  there  appeared  to  be  outstanding 
of  record  certain  mortgages  on  certain  properties  upon  said  river, 
and  that  there  might  be  outstanding  titles  in  both  of  said  powers 
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not  at  the  time  of  making  Baid  contract  known.  It  was  agreed  that 
the  deed  from  the  paper  company  to  the  Kanes  Falls  Electric 
Company  should  be  delivered  to  the  trust  company  and  held  by 
it  subject  to  the  payment  of  $125,000,  of  which  $90,000  should  be 
upon  its  receipt  paid  by  the  trust  company  to  the  paper  company, 
and  that  the  remainder  of  $35,000  should  be  held  by  the  trust 
company  until  the  accounts  between  the  parties  for  the  properties 
theretofore  acquired  and  the  property  thereafter  to  be  acquired  in 
order  to  complete  the  said  powers  should  be  adjusted  in  accordance 
with  the  contract  of  May  1,  1899,  and  that  after  said  adjustment  of 
accounts  the  parties  should  unite  in  a  certificate  to  the  trust  com- 
pany as  to  a  division  of  said  $35,000. 

It  was  further  agreed  that  the  title  should  be  obtained  and  com- 
pleted as  speedily  as  possible  of  the  properties  connected  with  the 
lower  power  that  had  not  been  acquired.  In  pursuance  of  said 
contract  and  in  reliance  upon  the  agreement  on  the  part  of  said 
Ashley  and  the  Kanes  Falls  Electric  Company  to  assist  and 
co-operate  with  the  plaintiff  in  acquiring  the  remainder  of  the 
properties  necessary  to  complete  the  lower  power,  and  in  the  belief 
that  the  defendants  would  carry  out  such  agreement  in  good  faith 
the  plaintifE  executed  and  delivered  on  the  9th  day  of  November, 
1899,  a  deed  conveying  all  of  the  upper  power  to  the  Kanes  Falls 
Electric  Company  and  the  Kanes  Falls  Electric  Company  thereupon 
conveyed  the  same  to  the  defendant  Hudson  River  Water  Power 
Company.  The  Hudson  River  Water  Power  Company  took  and 
received  such  conveyance  with  full  knowledge  of  the  agreement 
and  of  the  obligation  resting  upon  said  defendants  to  co-operate 
with  the  plaintifE  in  acquiring  the  title  to  the  remaining  properties 
necessary  to  complete  the  lower  power.  The  Kanes  Falls  Electric 
Company  at  the  time  of  the  execution  of  the  deed  to  it  executed  a 
conveyance  to  the  plaintiff  of  the  properties  then  owned  by  it  con- 
nected with  said  lower  power.  Subsequently  the  parties  to  said 
contracts  adjusted  the  accounts  between  them,  and  at  the  time  of 
such  adjustment  it  was  agreed  that  there  remained  due  the 
Kanes  Falls  Electric  Company  from  the  plaintiff  a  balance  of 
$634.35.  On  January  IS,  1900,  the  parties  to  said  contracts 
united  in  a  direction  to  the  defendant  the  Trust  Company  of 
America  to  pay  over  to  the  Kanes  Falls  Electric  Company  $30,000, 
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and  authorized  it  to  retain  in  its  hands  the  snm  of  $5,000  to 
be  held  as  security  for  the  repayment  of  the  said  Eanes  Falls 
Electric  Company's  proportion  of  the  cost  of  the  acquisition  of  the 
property  still  remaining  to  be  acquired  in  order  to  complete  the 
lower  power.  The  plaintiff  thereafter  in  consultation  with  the  Kanes 
Falls  Electric  Company  and  said  Ashley  and  in  co-operation  with 
them  proceeded  to  acquire  additional  properties  necessary  to  com- 
plete the  lower  power  and  complete  its  title  to  all  of  said  properties, 
except  to  certain  properties  in  the  complaint  described  which  it  has 
been  nnable  to  acquire  by  reason  of  the  fact  that  the  Kanes  Falls 
Electric  Company  and  said  Ashley  wrongfully,  and  in  disregard  and 
in  violation  of  said  contracts,  have  through  their  agent  acquired  and 
conveyed  to  the  Hudson  River  Electric  Company,  which  last-men- 
tioned company  refuses  to  convey  the  same  to  the  plaintiff. 

On  April  23,  1901,  the  Hudson  River  Electric  Company  was 
incorporated.  On  April  25, 1901,  the  said  properties  were  by  the 
defendants,  in  disregard  and  violation  of  said  contracts,  conveyed  to 
said  Hudson  River  Electric  Company,  On  December  18, 1901,  the 
Hadson  River  Electric  Company  executed  a  mortgage  to  the  defend- 
ant Morton  Trust  Company,  by  which  it  conveyed  to  said  trust 
company  the  said  properties  so  connected  with  the  lower  power 
among  others  as  security  for  the  payment  of  certain  bonds  thereafter 
to  be  issued  to  an  amount  not  exceeding  $3,000,000.  None  of  said 
bonds  have  yet  been  actually  issued  for  value.  When  the  proper- 
ties in  the  complaint  described  were  acquired  by  the  Kanes  Falls 
Electric  Company  the  Hudson  River  Water  Power  Company  and 
said  Ashley  or  either  of  them,  or  for  account  of  either  of  them,  the 
defendants  were  bound  by  the  said  contracts  to  convey  the  same 
to  the  plaintiff  and  the  title  acquired  by  them  became  and  was 
subject  to  and  impressed  with  a  trust  in  favor  of  the  plaintiff.  -  The 
Hudson  River  Electric  Company  took  title  to  said  properties  with 
full  notice  and  knowledge  of  said  contracts  and  with  full  knowledge 
of  said  trust  and  obligation  on  the  part  of  the  defendants  named. 
The  Hudson  River  Electric  Company  has  refused  and  still  refuses 
to  make  such  conveyance  to  the  plaintiff,  although  the  plaintiff  has 
duly  demanded  the  same  and  offered  to  repay  to  the  said  defendant 
the  consideration  paid  by  it  for  the  said  properties.  Said  properties 
are  not  connected  with  other  properties  of  the  defendants  and  they 
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are  in  nowise  essential  to  their  operation.  The  Kanes  Falls  Electric 
Company  well  knew  that  the  whole  purpose  and  intention  on  the  part 
of  the  plaintiff  in  making  the  contracts  mentioned  in  the  complaint 
and  in  executing  and  delivering  the  conveyance  to  the  Eanes  Falls 
Electric  Company  was  to  enable  the  plaintiff  to  acquire  title  to  the 
property  necessary  to  a  full  development  of  the  water  power  known 
as  the  lower  power,  and  that  by  reason  of  the  wrongful  failure  on  the 
part  of  the  Kanes  Falls  Electric  Company  and  the  Hudson  River 
Water  Power  Company  and  said  Ashley  to  convey  or  cause  to  be 
conveyed  to  the  plaintiff  the  pieces  of  property  described  in  the 
complaint,  in  disregard  and  violation  of  the  agreement,  the  principal 
consideration  for  the  conveyance  by  the  plaintiff  to  the  Kanes  Falls 
Electric  Company  of  the  properties  connected  with  the  upper  power 
has  wholly  failed,  and  plaintiff  is  entitled  to  have  the  deed  vacated 
and  set  aside  on  payment  of  $90,000  received  as  stated  and  on  recon- 
veying  to  it  the  properties  received  at  the  time  of  the  exchange  of 
deeds,  and  the  plaintiff  offers  to  repay  the  said  amount  and  recon- 
vey  said  property  upon  receiving  a  reconveyance  of  the  properties 
connected  with  the  upper  power  from  said  Kanes  Falls  Electric 
Company. 

All  the  defendants  have,  or  claim  to  have,  some  right,  title  or  inter- 
est in  or  to  the  said  property,  but  that  the  said  right,  title  or  interest, 
if  any,  is  subject  and  subordinate  to  the  rights  of  the  plaintiff.  The 
complaint  demands  judgment : 

JFirst.  That  the  court  ascertain  the  cost  to  the  defendant  Ilud- 
Bon  River  Electric  Company  of  the  properties  described  in  the 
complaint. 

Second.  That  the  Hudson  River  Electric  Company  be  decreed  to 
convey  the  properties  described  in  the  complaint  to  the  plaintiff 
upon  payment  by  the  plaintiff  of  its  proportion  of  the  sums  actu- 
ally paid  therefor. 

Third.  That  the  Kanes  Falls  Electric  Company  be  required  to 
pay  the  remainder  of  the  amount  so  paid  for  said  properties. 

Fourth.  That  the  amount  so  paid  by  the  plaintiff  and  by  the 
Kanes  Falls  Electric  Company  be  paid  to  the  Morton  Trust  Com- 
pany and  that  said  trust  company  on  receipt  of  said  amounts  be 
required  to  execute  and  deliver  to  the  plaintiff  a  release  of  said  prop- 
erties from  the  lien  of  their  said  mortgage. 
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Fifth.  That  in  lieu  thereof  the  defendants  the  Hudson  River 
Water  Power  Company  and  the  Trust  Company  of  America,  as 
trustee,  be  decreed  to  reconvey  to  this  plaintiff  all  the  property  con- 
nected with  the  upper  power,  so  called,  conveyed  to  the  Kanes 
Falls  Electric  Company  by  this  plaintiff  by  the  said  deed  dated 
November  9,  1899,  upon  the  payment  into  court  by  this  plaintiff  of 
said  sum  of  $90,000,  with  interest  thereon,  and  the  conveyance  by 
it  to  the  defendant  the  Kanes  Falls  Electric  Company  of  such  prop- 
erties as  had  been  acquired  by  it  prior  to  the  making  of  said  deed. 

Sixth.  For  such  other  relief  as  may  be  just  and  proper  in  the 
premises. 

Each  of  the  appellants  separately  demurred  to  the  complaint  on 
two  grounds :     . 

First.  That  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  demurring. 

Second.  That  causes  of  action  are  improperly  joined  in  this 
action. 

The  issues  of  law  joined  by  the  service  of  the  demurrers  were  tried 
and  an  order  was  entered  overruling  the  demurrers,  upon  which 
orders  interlocutory  judgments  have  been  entered. 

Hand  (b  Hale^  for  the  appellant  Hudson  River  Water  Power 
Company. 

Winthrop  (&  Stimson^  for  the  appellant  Morton  Trust  Company. 

George  E.  Mott,  for  the  appellant  The  Trust  Company  of 
America. 

Richard  Lochhart  Iland^  for  the  appellants. 

Bdl  (&  Wait  and  Lewis  K  Carry  for  the  respondent. 

Chase,  J. : 

In  an  action  for  specific  performance  all  persons  having  or  claim- 
ing an  interest  in  the  land  derived  from  the  vendor  after  the  con- 
tract and  with  notice  thereof  are  necessary  defendants  in  a  suit 
brought  by  the  vendee  or  his  representatives.  (Pom.  Spec.  Perf. 
CkMiL  [2d  ed.]  §  493.) 

This  is  an  action  in  equity.  The  equitable  doctrines  with  respect 
to  parties  and  judgments  are  wholly  unlike  those  which  prevailed  at 
the  common  law,  different  in  their  fundamental  conceptions,  in  their 
App.  Drv.— Vol.  XCII.        5 
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practical  operation,  in  their  adaptability  to  circumstances  and  in 
their  results  upon  the  rights  and  duties  of  litigants.  "  The  govern- 
ing motive  of  equity  in  the  administration  of  its  remedial  system  is 
to  grant  full  relief  and  to  adjust  in  the  one  suit  the  rights  and  duties 
of  all  the  parties,  which  really  grow  out  of  or  are  connected  with 
the  subject-matter  of  that  suit.  Its  fundamental  principle  concern- 
ing parties  is,  that  all  persons  in  whose  favor  or  against  whom  there 
might  be  a  recovery,  however  partial,  and  also  all  persons  who  are 
so  interested,  although  indirectly,  in  the  subject-matter  and  the 
relief  granted,  that  their  rights  or  duties  might  be  a£Fected  by  the 
decree,  although  no  substantial  recovery  can  be  obtained  either  for 
or  against  them,  shall  be  made  parties  to  the  suit.  *  *  *  The 
primary  object  is,  that  all  persons  sufficiently  interested  may  be 
before  the  court,  so  that  the  relief  may  be  properly  adjusted  among 
those  entitled,  the  liabilities  properly  apportioned  and  the  incidental 
or  consequential  claims  or  interests  of  all  may  be  fixed,  and  all  may 
be  bound  in  respect  thereto  by  the  single  decree."  (Pom.  Eq.  Juris. 
[2d  ed.]  §  114.) 

It  has  always  been  held  as  a  general  rule  in  equity  that  all  persons 
materially  interested,  either  legally  or  beneficially,  in  the  subject- 
matter  of  a  suit  are  to  be  made  parties  to  it,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all.  {Townsend  v.  Bogerty 
126  N.  T.  370.) 

It  is  not  essential  in  a  suit  in  equity  that  all  the  parties  should  be 
interested  in  the  same  way  or  affected  alike  by  the  judgment 
demanded.  It  is  proper  to  unite  all  the  parties  interested  to  avoid 
a  multiplicity  of  suits  and  have  an  adjudication  that  will  determine 
the  question  as  to  all  parties  interested  in  the  subject-matter.  This 
has  been  and  is  the  practice  in  equity  actions.  {Hall  v.  CHlma^ny 
No,  1,  77  App.  Div.  458.) 

A  party  demurring  to  a  pleading  admits  the  facts  alleged  in  such 
pleading,  and  in  considering  the  pleading  it  should  be  held  to  allege 
all  facts  that  can  be  implied  from  the  allegations  by  reasonable  and 
fair  intendment.     (Sage  v.  Culver^  147  N".  Y.  241.) 

By  the  demurrers  herein  the  demurring  defendants  have  admitted, 
among  other  things,  that  the  plaintiff  in  purchasing  the  properties 
and  river  rights  which  it  purchased  prior  to  February,  1898,  between 
the  points  named  on  the  Hudson  river,  did  so  for  the  purpose  of 
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developing  a  water  power  for  use  in  connection  with  its  mills  and 
other  property  ;  that  the  defendant  £aneB  Falls  Electric  Company 
acquired  various  properties  between  the  said  points  on  the  Hudson 
river  in  hoetility  to  tlie  plaintiff  and  that  such  antagonistic  holdings 
of  property  and  water  rights  so  affected  their  respective  schemes  for 
the  development  of  water  power  that  it  caused  the  plaintiff  and 
said  Kanes  Falls  Electric  Company  to  enter  into  a  contract  to  co-op- 
erate in  dividing  the  said  properties  and  in  obtaining  such  other 
properties  as  were  deemed  necessary  in  the  interest  of  each,  and 
that  each  might  obtain  and  hold  severally  the  properties  and  water 
rights  necessary  to  a  complete  water  power,  each  independent  of  the 
other ;  that  the  properties  to  complete  the  upper  power  which  by 
the  terms  of  the  contract  were  to  be  conveyed  to  the  Kanes  Falls 
Electric  Company  were  first  obtained  and  on  request  they  were  con- 
veyed to  it  without  waiting  to  obtain  all  the  properties  to  complete 
the  lower  power  which  were  to  be  conveyed  to  the  plaintiff,  and  a 
further  agreement  was  entered  into  on  the  part  of  the  Kanes  Falls 
Electric  Company  upon  which  the  ^plaintiff  relied,  that  said  Kanes 
Falls  Electric  Company  would  continue  to  co-operate  in  obtaining 
the  title  to  the  properties  not  then  conveyed  to  the  plaintiff  in 
accordance  with  the  terms  of  said  contracts ;  that  the  defendants, 
the  Hudson  River  Water  Power  Company  and  the  Hudson  River 
Electric  Company,  knew  of  said  agreements  and  the  terms  thereof, 
and  the  reason  why  the  same  were  executed  and  in  part  performed ; 
that  the  president  of  the  Kanes  Falls  Electric  Company  is  the  presi- 
dent of  the  Hudson  River  Water  Power  Company  and  said  com- 
panies, acting  through  said  president,  either  directly  or  indirectly, 
obtained  titles  to  the  properties  specifically  described  in  the  com- 
plaint, and  transferred  or  caused  the  same  to  be  transferred  to  the 
Hudson  River  Electric  Company,  which  company  received  the  same 
with  full  knowledge  of  the  said  agreements  and  all  the  circum- 
stances connected  with  the  execution  thereof  and  of  the  considera- 
tion therefor,  and  that  such  company  refuses  to  convey  the  same  to 
the  plaintiff ;  that  the  properties  so  conveyed  to  the  Hudson  River 
Electric  Company  are  essential  to  the  development  of  power  for 
the  benefit  of  the  plaintiff  and  for  carrying  out  the  purpose  for 
which  the  contracts  were  executed ;  that  the  failure  to  obtain  such 
title  prevents  the  carrying  out  of  the  purpose  of  the  execution  of 
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the  contracts  and  destroys  the  principal  consideration  therefor. 
From  the  situation  of  the  pieces  of  property  specifically  described 
in  the  complaint,  the  consideration  and  reason  for  executing  said 
contracts  and  in  partially  performing  the  same  and  the  essential 
character  of  said  pieces  of  property  in  carrying  out  the  purposes  of 
the  plaintiff,  it  is  apparent  that  money  damages  would  not  be  as 
complete  and  beneficial  to  the  plaintiff  as  relief  in  equity,  and  that 
there  would  be  serious  if  not  insurmountable  obstacles  in  attempt- 
ing to  estimate  in  money  the  plaintiff's  damage  if  it  fails  to  obtain 
title  to  pieces  of  property  which  are  essential  to  it  in  completing 
the  water  power  designated  as  the  lower  power.  The  properties 
mentioned  in  the  complaint  are  essential  links  in  a  chain,  the  value 
of  which  as  a  chain  depends  entirely  upon  those  particular  links 
being  included  and  used  therewith.  The  Kanes  Falls  Electric  Com- 
pany obtained  every  benefit  secured  to  it  under  said  contracts  while 
the  plaintiff  seems  to  have  been  deprived  of  the  only  real  considera- 
tion for  their  executioa 

A  general  statement  in  a  comp]aint  in  an  action  of  this  character 
that  there  is  no  adequate  remedy  at  law  is  not  essential  where  it  is 
manifest  from  the  facts  alleged  that  an  action  at  law  would  give  but  an 
inadequate  and  imperfect  remedy  to  the  party  aggrieved.  The  prop- 
erties which  the  plaintiff  desires  should  be  decreed  to  be  conveyed  to 
it  are  specifically  and  definitely  described  in  the  complaint,  and  other 
allegations  in  the  complaint  admitted  by  the  demurrers  show  that 
such  properties  are  necessary  for  the  full  ownership,  development 
and  protection  of  the  lower  power  as  stated  in  the  contracts  made 
by  and  between  the  Kanes  Falls  Electric  Company  and  the  plain- 
tiff. The  complaint,  including  said  contracts,  shows  an  agreement 
sufficiently  definite  to  enable  the  court  to  grant  equitable  relief. 
The  time  for  performing  the  contracts  is  not  of  the  essence  thereof. 
We  are  of  the  opinion  that  the  complaint  contains  sufficient  on  the 
face  thereof  to  set  a  court  of  equity  in  motion. 

The  defendant  the  Morton  Trust  Company  holds  as  trustee  a 
mortgage  given  by  tlie  Hudson  River  Electric  Company  upon  prop- 
erties described  in  the  complaint  among  other  properties  to  secure 
the  payment  of  bonds  to  an  amount  not  exceeding  $3,000,000,  and 
while  it  is  alleged  that  none  of  said  bonds  have  been  issued  for 
value,  the  fact  remains  that  the  mortgage  is  outstanding  of  record 
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and  that  bonds  rnaj  have  been  issued,  although  not  for  value.  Such 
mortgage  is  an  incumbrance  affecting  the  marketableness  of  the 
title  to  said  properties  and  such  mortgagee  is  a  proper  party  that  the 
court  may  determine  and  protect  its  rights  as  well  as  the  rights  of 
the  other  parties  to  the  action. 

The  defendant  the  Trust  Company  of  America  is  the  corporation 
to  which  the  deed  to  the  Kanes  Falls  Electric  Company  was  deliv- 
ered and  which  held  such  deed  in  escrow  pursuant  to  the  terms  of 
the  contract  under  which  it  was  delivered  and  subsequently  deliv- 
ered the  same  to  the  Hudson  River  Electric  Company.  It  received 
the  $125,000  from  the  Kanes  Falls  Electric  Company,  pursuant  to 
the  agreement  and  has  paid  out  $120,000  thereof,  and  stills  holds 
$5,000  subject  to  the  direction  of  the  plaintiff  and  said  Kanes  Falls 
Electric  Company.  Ko  specific  relief  is  asked  as  against  said 
defendant,  but  its  presence  as  a  defendant  will  bind  it  as  well  as  the 
other  parties  to  the  action  in  any  relief  that  may  be  granted,  and  in 
any  direction  that  the  court  may  make,  in  regard  to  the  $5,000  still 
remaining  in  its  possession. 

If  the  only  purpose  of  this  action  was  to  obtain  specific  per- 
formance of  the  contracts,  the  Hudson  River  Water  Power  Com- 
pany would  not  be  a  necessary  or  proper  party  defendant.  While 
the  action  is  for  specific  performance,  it  is  also  brought  for  a 
rescission  of  the  contracts  and  a  reconveyance  of  the  property  which 
has  been  transferred  pursuant  to  the  contracts,  if  for  any  reason 
specific  performance  thereof  cannot  be  decreed.  In  an  action  for 
the  rescission  of  the  contracts  the  Hudson  River  Water  Power  Com- 
pany is  vitally  interested.  An  action  either  for  specific  perform- 
ance or  for  the  rescission  of  contracts  is  distinctly  an  equitable 
one.  The  very  foundation  of  the  jurisdiction  of  equity  in  either 
case  is  the  inadequacy  of  the  remedy  at  law.  The  evidence  in 
this  case  will  not  be  changed  in  any  particular  by  reason  of  the 
prayer  for  alternative  relief,  except  so  far  as  it  relates  to  circum- 
stances affecting  the  power  of  the  court  to  decree  specific 
performance. 

It  is  said  in  the  Encyclopsedia  of  Pleading  and  Practice  (Vol.  20, 
p.  499) :  "  Generally,  when  the  specific  performance  of  a  written 
contract  to  convey  land  is  denied,  a  rescission  of  the  contract  will  be 
decreed ; ''  and  the  same  authority  (Id.  pp.  461,  462)  states  that 
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a  bill  may  pray  for  specific  performance  or  in  the  alternative  for  a 
rescission.  We  can  see  no  reason  why  such  alternative  relief  should 
not  be  demanded  in  the  same  action,  and  why  the  persons  affected 
by  either  relief  should  not  be  made  parties  thereto  where  the  same 
transactions  are  to  be  considered,  and  the  principal  part  of  the  proof 
for  the  purpose  of  obtaining  either  relief  is  the  same. 

So  far  SiA  appears  by  the  record  before  us  the  properties  conveyed 
to  the  Kanes  Falls  Electric  Company  and  by  the  Kanes  Falls  Elec- 
tric Company  to  the  Hudson  River  Water  Power  Company,  as  well 
as  all  other  properties  referred  to  in  the  complaint,  remain  in  the 
same  situation,  and  the  legal  and  equitable  rights  of  the  parties  are 
the  same  now  as  they  were  at  the  time  the  contracts  were  made^ 
except  so  far  as  they  have  been  changed  by  the  conveyance 
mentioned. 

Where  in  an  action  in  equity  relief  is  sought  to  be  obtained  and  the 
amounts  to  be  paid  by,  either  party  to  the  other  are  uncertain  and 
subject  to  an  accounting  between  the  parties,  it  is  enough  to  offer  in 
the  complaint  to  pay  or  to  perform  whatever  obligations  rest  upon 
the  party  bringing  the  action.  {Zebley  v.  F.  L.  dk  T.  Co,y  189 
N.  T.  461.) 

The  right  to  specific  performance  of  a  contract  or  its  rescission 
rests  in  judicial  discretion,  and  may  be  granted  or  withheld  upon  a 
consideration  of  all  the  circumstances  and  in  the  exercise  of  sound 
discretion.     (  Winne  v.  Wmne,  166  N.  Y.  263.) 

We  cannot  say  as  a  matter  of  law  that  the  complaint  in  this  caae 
should  be  dismissed  for  insufficiency  as  against  either  of  the  defend- 
ants. The  court,  after  a  trial  of  the  issues  that  may  be  framed  and 
a  consideration  of  any  contemporaneous  equities  or  equities  arising 
by  reason  of  subsequent  events,  can  grant  such  relief  as  may  be 
dictated  by  a  sound  discretion  or  dismiss  the  complaint  as  to  all  or 
any  of  the  parties  defendants. 

The  interlocutory  judgments  should  be  affirmed,  with  one  bill  of 
costs  to  the  respondents. 

All  concurred,  except  Pabkeb,  P.  J.,  dissenting ;  Smith,  J.,  con- 
curring  in  result. 

Interlocutory  judgments  affirmed,  with  one  bill  of  costs  to  tha 
respondents. 
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In  the  Matter  of  the  Application  of  Edward  D.  Candbb,  as 
Eeceiver  of  the  Anglo-American  Savings  and  Loan  Absooia- 
noN  OF  New  York,  Appellant,  for  a  Writ  of  Peremptory  Man- 
damna  against  John  Cunneen,  Attorney-General,  Bespondent. 

Beeeiner — approvalby  the  Attorney- Oenerctl of  a  eontraet  for  the  employment  and 
eompenseUion  oftUtomeye  and  counsel  by  receivers — not  compelled  by  mandamus 
— purpose  of  section  4  of  chapter  90  of  the  Laws  of  1902. 

Seedon  4  of  chapter  60  of  the  Laws  of  1902  provides  as  follows:  "The  receiver 
may  employ  not  to  exceed  one  counsel  and  may  make  such  payment  upon 
account  for  legal  services  during  the  progress  of  the  receivership  as  shall  be 
Just  and  proper,  but  no  such  payment  on  account  shall  be  made  to  any  coun- 
sel except  upon  the  approval  thereof  in  writing  by  the  attorney-general,  and 
such  payments  shall  be  subject  to  the  order  of  the  court  in  whole  or  in  part 
upon  the  final  settlement  of  the  receiver's  accounts  to  the  same  extent  as  the 
accounts  of  general  assignees  are  subject  to  revision  and  allowance;  but  no 
compensation  shall  be  allowed  to  an  attorney  for  a  receiver  unless  an  agree- 
ment for  his  compensation  has  been  made  in  writing  upon  the  approval  of 
the  attorney-general.  Additional  counsel  shall  be  employed  only  upon  the 
written  approval  of  the  attorney-general." 

,Bdd,  that  two  things  were  sought  by  the  section:  (1)  To  limit  the  payments  on 

^  account  for  legal  services  during  the  progress  of  the  receivership  to  such  as 
are  approved  in  writing  by  the  Attorney-General;  (2)  to  prohibit  the  allow- 
ance of  compensation  to  an  attorney  "unless  an  agreement  for  his  compensa- 
tion has  been  made  in  writing  upon  the  approval  of  the  attorney-general; " 

That  the  section  was  not  susceptible  of  the  construction  that  the  approval 
required  from  the  Attorney-C^neral  relates  to  the  necessity  of  employing  an 
attorney  and  counsel,  and  that  if  the  necessity  of  employing  an  attorney  and 
counsel  be  conceded,  it  is  the  duty  of  the  Attomey-Gkneral  to  approve  a 
contract  of  employment  in  which  compensation  is  provided  for,  generally, 
without  in  any  way  fixing  or  limiting  the  amount  thereof; 

That  the  Attorney-General  should  not  be  required  by  mandamus  to  approve  a 
contract  made  by  a  receiver  with  an  attorney  and  counsel  selected  by  him. 

Qiwrv,  as  to  the  constitutionality  of  the  statute. 

Appeal  by  the  petitioner,  Edward  D.  Candee,  as  receiver  of  the 
Anglo-American  Savings  and  Loan  Association  of  New  York,  from 
an  order  of  the  Supreme  Court,  made  at  the  Albany  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on 
the  14th  day  of  November,  1903,  denying  the  petitioner's  applica- 
tion for  a  writ  of  peremptory  mandamus. 

Edward  D.  Candee  was  appointed  permanent  receiver  of  the 
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Anglo-American  Savings  and  Loan  Association  on  the  5th  day  of 
January,  1900.  From  the  time  of  his  said  appointment  he  has,  a& 
such  receiver,  continuously  employed  Myer  Nussbaum  as  his  attor- 
ney and  counsel.  From  February  26,  1902,  said  Myer  Nussbaum 
was  employed,  pursuant  to  a  contract  in  writing  entered  into  between 
the  receiver  and  Nussbaum,  which  contract  was  approved  by  the 
Attorney-General  of  this  State.  Said  contract,  by  its  terms,  expired 
February  26,  1903.  On  February  26,  1903,  a  contract  was  entered 
into  between  said  receiver  and  Myer  Nussbaum,  which  provided 

"  That  the  said  Edward  D.  Candee,  as  such  receiver,  shall  and 
hereby  does  employ  said  Myer  Nussbaum  as  his  counsel,  upon  a 
cdmpensation  to  be  measured  by  the  value  of  his  services,  payments 
thereon,  if  any,  to  be  subject  to  the  order  of  the  Court  in  whole  or 
in  part,  upon  the  final  settlement  of  such  receiver's  accounts,  pay- 
ments thereon,  however,  to  be  made  from  time  to  time  on  account 
of  such  services  as  the  same  are  performed  and  the  payment  thereof 
approved  in  writing  by  the  Attorney-General." 

On  May  8,  1903,  the  Attorney-General  wrote  Myer  Nussbaum  as 
follows :  "  Referring  to  the  matter  of  the  agreement  between  your- 
self, as  attorney,  and  Edward  D.  Candee,  as  receiver,  as  provided 
by  section  4  of  Chapter  60  of  the  laws  of  1902,  I  enclose  herewith 
contracts  for  you  to  execute  as  of  date  February  26, 1903,  the  expira- 
tion of  your  old  agreement. 

^^  Please  insert  such  sum  as  the  receiver  and  yourself  shall  agree 
to  be  a  fair,  just  and  reasonable  compensation  for  the  period  named. 
If  you  will  then  return  the  contracts  to  me,  I  will  pass  upon  them, 
as  provided  by  the  statute,  and  if  approved,  I  will  return  one  copy 
to  you  for  your  files. 

"  Kindly  furnish  me  with  a  brief  recital  as  to  what  remains  for 
counsel  to  do  in  this  receivership,  aside  from  preparing  for  the  final 
accounting. 

"  I  would  be  pleased  to  have  you  give  me  such  facts  as  were  con- 
sidered by  yourself  and  the  receiver  in  fixing  your  compensation." 

The  proposed  contracts  inclosed  in  said  letter,  among  other  things, 
provided  :  "  It  is  further  mutually  agreed  that  the  value  of  the  said 
services  of  the  attorney  is  to  be  adjusted  by  the  Court  upon  the  final 
settlement  of  the  accounts  of  the  receiver,  but  that  the  amount  shall 
not  exceed dollars.     Partial  payments  may  be    made    to 
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apply  on  account  of  said  services  from  time  to  time,  providing  the 
consent  of  the  Attorney-General  be  first  obtained,  but  that  the 
aggregate  of  all  said  partial  payments  shall  not  exceed  a  sum  equal 
to  fifty  (50^  per  cent  of  the  said  maximum  sum. 

^'  It  is  also  understood  that  all  payments  which  may  be  made 
shall  be  subject  to  the  order  of  the  Court,  in  whole  or  in  part,  until 
the  final  settlement  of  the  receiver's  accounts  to  the  same  extent  as 
the  accounts  of  general  assignees  are  subject  to  revision  and  reduc- 
tion, pursuant  to  section  4  of  chapter  60  of  the  Laws  of  1902 
aforesaid." 

No  agreement  was  consummated  between  the  Attorney-General, 
said  receiver  and  Myer  Nussbaum,  his  attorney  and  counsel,  and 
thereafter  the  said  written  agreement  of  February  26,  1903,  was 
presented  to  the  Attorney-General  for  his  approval,  which  approval 
was  refused.  An  application  was  then  made  to  the  court  for  an 
order  that  a  writ  of  peremptory  mandamus  issue  out  of  the  Supreme 
Court  directing  and  commanding  the  Attorney-General  to  approve 
said  contract.  The  court  denied  said  application  and  from  the 
order  entered  thereon  this  appeal  is  taken. 

Myer  Nusshaum^  for  the  appellant. 

John  Cunneen^  Attorney-General^  and  William  H.  Wood^  for 
the  respondent. 

Chase,  J. : 

Section  4  of  chapter  60  of  the  Laws  of  1902  provides  as  follows  : 
"The  receiver  may  employ  not  to  exceed  one  counsel  and  may  make 
such  payment  upon  account  for  legal  services  during  Ijhe  progress  of 
the  receivership  as  shall  be  just  and  proper,  but  no  such  payment  on 
account  shall  be  made  to  any  counsel  except  upon  the  approval 
thereof  in  writing  by  the  Attorney-General,  and  such  payments  shall 
be  subject  to  the  order  of  the  court  in  whole  or  in  part  upon  the 
final  settlement  of  the  receiver's  accounts  to  the  same  extent  as  the 
accounts  of  general  assignees  are  subject  to  revision  and  allowance ; 
but  no  compensation  shall  be  allowed  to  an  attorney  for  a  receiver 
unless  an  agreement  for  his  compensation  has  been  made  in  writing, 
upon  the  approval  of  the  Attorney- General.  Additional  counsel 
shall  be  employed  only  upon  the  written  approval  of  the  Attorney- 
General" 
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It  is  urged  by  the  appellant  that  the  approval  required  from  the 
Attorney-General  relates  to  the  necessity  of  employing  an  attorney 
and  counsel,  and  that  if  the  necessity  of  employing  an  attorney  and 
counsel  is  conceded,  it  is  the  duty  of  the  Attorney-General  to 
approve  a  contract  of  employment  in  which  compensation  is  pro- 
vided for  generally  without  in  any  way  fixing  or  limiting  the 
amount  thereof.  We  do  not  so  read  the  statute.  The  statute 
expressly  provides :  "  The  receiver  may  empioy  not  to  exceed  one 
counsel."  There  is  no  limitation  upon  such  express  power.  The 
only  express  limitation  on  the  employment  of  counsel  is  contained 
in  the  last  sentence,  namely,  "  Additional  counsel  shall  be  employed 
only  upon  the  written  approval  of  the  Attorney- General." 

The  statute  was  not  enacted  for  the  purpose  of  alGEecting  the 
selection  by  the  receiver  of  one  attorney  and  counsel.  If  the  neces- 
sity of  employing  an  attorney  and  counsel  is  conceded  and  an  attor- 
ney and  counsel  is  employed,  except  for  the  provisions  of  this  statute 
such  attorney  and  counsel  would  be  entitled  to  reasonable  compen- 
sation as  a  matter  of  law.  An  agreement  for  reasonable  compensa- 
tion is  inferred  in  all  ordinary  contracts  of  employment.  An 
approval,  therefore,  of  the  employment  of  an  attorney  and  counsel 
in  which  agreement  it  is  provided  generally  that  he  shall  have  com- 
pensation for  his  services  would  be  an  idle  ceremony.  The  section 
of  the  statute  quoted  relates  to  the  amount  of  compensation  to  be 
paid  to  the  attorney  and  counsel  of  the  receiver.  Two  things  are 
apparently  sought  by  its  provisions :  (1)  To  limit  the  payments  or 
account  for  legal  services  during  the  progress  of  the  receivership  to 
Buch  as  are  approved  in  writing  by  the  Attorney-General ;  (2)  To 
prohibit  the  allowance  of  compensation  to  an  attorney  "unless 
an  agreement  for  his  compensation  has  been  made  iti  writing,  upon 
the  approval  of  the  Attorney-General." 

The  duties  of  a  receiver  of  a  corporation  frequently  extend  over  a 
considerable  period  of  time,  and  it  has  been  the  practice  to  obtain 
orders  from  time  to  time,  authorizing  payments  on  account  of  legal 
services  during  the  progress  of  the  receivership.  The  allowance  of 
such  payments  has  been  a  frequent  subject  of  discussion. 

Whether  this  statute  provides  a  way  to  aid  the  court  in  limiting 
the  amount  of  payments  on  account  of  legal  services  prior  to  the 
final  accounting  of  the  receiver,  or  in  correctly  determining  the 
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aggregate  amount  of  such  corapensation,  is  not  now  under  considera- 
tion, but  that  the  purpose  of  the  act  is  to  further  restrict  and  control 
such  payments  and  compensation  cannot  be  doubted. 

It  is  suggested  that  the  statute  is  unconstitutional  as  interfering 
with  the  power  of  the  Supreme  Court.  It  may  well  be  that  the 
provision  of  the  statute  which  'wholly  prohibits  all  compensation  to 
an  attorney  properly  and  necessarily  employed  by  the  receiver, 
unless  an  agreement  has  been  made  in  writing  for  his  compensation 
upon  the  approval  of  the  Attorney-Greneral  is  an  interference  with 
the  recognized  power  of  the  court.  The  question  of  the  consti- 
tutionality of  the  statute  is  not  necessary  to  the  determination  of 
this  appeal  and  we  do  not  pass  upon  it  in  any  way.  If  compensa- 
tion cannot  be  made  to  an  attorney  and  counsel  of  a  receiver  unless 
there  is  an  agreement  in  writing  approving  of  such  compensation 
then  the  Attorney-General  is  vested  with  a  discretion  in  regard  to 
such  approval  which  cannot  be  interfered  with  by  peremptory 
mandamus  at  least  upon  the  facts  shown  in  this  record.  If  the 
statute  is  a  violation  of  the  Constitution  the  appellant  is  in  no  posi* 
tion  to  ask  the  court  to  compel  the  Attorney-General  to  act  under 
such  void  statute. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

AH  concurred ;  Smtth,  J.,  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Tobias  L.  Bose,  Bespondent,  v.  Harsisoit  Wblls,  Appellant. 

€otU  en  appeal  from  a  judgment  qfa  jtutiee  of  tJie  peace — to/i^n  interest  %$  eonstd- 
ered  in  determining  whether  a  recovery  is  more  or  less  than  an  offer. 

An  action  was  brought  in  a  Justice's  Court  to  recover  9116  for  merchandise  sold 
and  delivered  hj  the  plaintiff  to  the  defendant.  The  latter  interposed  a  coun- 
terclaim of  9125  for  damages  resulting  from  an  alleged  misrepresentation  as  to 
the  quality  of  the  merchandise.  The  trial  in  the  Justice's  Court  resulted  in  a 
judgment  for  the  plaintiff  for  9116  and  costs.  The  defendant  appealed  to  the 
County  Court  and  demanded  a  new  trial  therein.    He  also  served  an  offer  to 
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allow  the  plaintiff  to  take  judgment  against  him  for  $65,  which  offer  the  plain- 
tiff did  not  accept.  The  case  was  tried  three  times  in  the  County  Court,  the 
third  trial  resulting  in  a  verdict  for  the  plaintiff  for  |75. 

Hdd,  that  as  it  did  not  appear  that  the  verdict  of  seventy -five  dollars  included 
interest,  interest  should  not  be  computed  on  the  amount  of  the  plaintiff's  offer 
of  judgment,  from  the  time  when  it  was  made  to  the  rendition  of  the  verdict, 
for  the  purpose  of  determining  whether  the  verdict  was  more  favorable  to  the 
plaintiff  than  the  offer  of  judgment; 

That,  interest  not  being  added  to  the  amount  of  the  offer,  the  plaintiff's  recovery 
was  more  favorable  to  him  than  the  offer  of  judgment  and  that,  conaequently, 
the  defendant  was  not  entitled  to  costs  under  section  d070  of  the  Code  of  Civil 
Procedure; 

That  the  plaintiff  was  not  entitled  to  costs  under  section  8070  of  the  Code  of  Civil 
Procedure,  but  that,  as  he  had  recovered  fifty  dollars  or  more  in  the  County  Court, 
he  was  entitled  to  costs  under  section  8228  of  the  Code  of  Civil  Procedure. 

In  actions  where  the  damages  are  liquidated,  interest  from  the  date  of  the  offer  to 
the  date  of  the  recovery  should  be  taken  into  consideration  in  determining 
whether  the  recovery  is  more  favorable  than  the  offer. 

In  actions  where  the  damages  are  unliquidated,  the  recovery  should  be  compared 
with  the  offer  without  adding  interest  to  the  offer  or  discounting  the  amount 
of  the  recovery. 

Appeal  by  the  defendant,  Harrison  Wells,  from  an  order  of  the 
County  Court  of  Cortland  county,  entered  in  the  office  of  the  clerk 
of  the  county  of  Cortland  on  the  30th  day  of  September,  1903, 
denying  the  defendant's  motion  to  set  aside  the  taxation  of  plain- 
tiff's costs  and  refusing  to  direct  a  new  taxation  of  defendant's 
costs. 

This  action  was  commenced  in  Justice's  Court.  The  plaintiff  in 
his  complaint  alleged  that  the  defendant  was  indebted  to  him  for  a 
quantity  of  cabbage  sold  and  delivered  to  the  defendant  at  the 
agreed  price  of  $116.  The  defendant  by  his  answer  denied  the 
allegations  of  the  complaint,  and  the  answer  further  alleged  :  "  The 
defendant  says  that  he  promised  and  agreed  to  buy  a  carload  of 
cabbage  of  the  plaintiff  at  $7.50  per  ton,  provided  they  were  first 
quality  in  every  respect,  and  said  to  the  plaintiff  that  he  had  not 
seen  the  cabbage  in  question  and  would  not  buy  to  lose  any  money 
on  said  cabbage  and  would  not  pay  anything  on  said  cabbage  until 
he  had  a  report  from  the  sale  of  said  cabbage,  and  if  the  car  sold 
for  less  than  $7.50  a  ton  the  plaintiff  was  to  stand  the  loss,  to  which 
the  plaintiff  agreed. 

^^  That  in  truth  and  in  fact  said  cabbage  in  question  was  small, 
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8oft  and  poor  and  not  merchantable  or  marketable,  as  the  plaintiff 
had  represented,  bo  that  defendant  lost  not  only  a  legitimate  profit 
bat  only  received  the  earn  of  $47.04  from  the  sale  of  said 
cabbage. 

"  That  by  reason  of  the  said  misrepresentation  the  defendant  has 
suffered  loss  and  damage  in  the  sum  of  $125.00  vrhicli  he  seeks  to 
recover  of  the  plaintiff." 

The  plaintiff  obtained  a  judgment  in  the  Justice's  Court  for  $116 
besides  costs.  The  defendant  appealed  and  demanded  a  new  trial 
in  the  County  Court,  and  within  fifteen  days  after  the  service  of 
the  notice  of  appeal  and  on  February  16,  1894,  served  upon  the 
plaintiff  an  offer  to  allow  judgment  to  be  taken  against  him  for  the 
sum  of  $65.  Plaintiff  did  not  accept  the  defendant's  offer,  or  serve 
an  offer  of  judgment  upon  the  defendant.  The  action  was  tried  in 
the  County  Court  and  resulted  in  a  verdict  of  $82.43  in  favor  of  the 
plaintiff.  A  motion  was  made  before  the  judge  presiding  at  the 
trial  on  his  minutes  to  set  aside  the  verdict  and  for  a  new  trial, 
which  motion  was  granted.  On  the  second  trial  in  the  County  Court 
a  verdict  was  rendered  in  favor  of  the  plaintiff  for  $117.82.  An 
appeal  was  taken  from  the  judgment  entered  thereon  to  this  court, 
and  the  judgment  was  reversed  and  a  new  trial  granted,  with  costs 
to  abide  the  event.  {Bose  v.  WeUs^  36  App.  Div.  593.)  The  court 
in  its  opinion  say :  "  We  think  it  proper  to  say  if  the  plaintiff's 
version  of  the  case  is  true,  that  there  was  a  sale  of  the  cabbages  at 
seven  dollars  and  fifty  cents  per  ton  with  warranty  of  their  condi- 
tion —  that  is  that  they  were  in  fair  merchantable  condition,  not 
poor  or  damaged  stock,  and  if  there  was  a  breach  of  the  warranty, 
the  defendant  was  entitled  to  set  off  against  the  contract  price  his 
damages  caused  by  such  breach  of  the  warranty." 

On  the  third  trial  in  the  County  Court  a  verdict  was  rendered  in 
favor  of  the  plaintiff  March  21,  1900,  for  seventy-five  dollars. 
After  the  last  trial  the  plaintiff  and  defendant  each  presented  to  the 
clerk  of  the  court  the  items  of  his  costs  and  disbursements  for  taxa- 
tion. The  clerk  refused  to  tax  the  defendant's  costs,  but  taxed  the 
costs  of  the  plaintiff.  A  motion  was  made  by  the  defendant  to  set 
aside  the  taxation  of  plaintiff's  costs  and  to  direct  the  taxation  of 
defendant's  costs,  which  motion  was  denied,  and  from  the  order 
entered  thereon  this  appeal  is  taken. 
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Kellogg  <&  Van  Soesen  [D.  W.  Van  Hoesen  of  counsel],  for  the 
appellant. 

Irving  H,  Palmer,  for  the  respondent. 

Chase,  J. : 

Section  3070  of  the  Code  of  Civil  Procedure,  being  one  of  the 
sections  of  the  article  relating  to  appeals  for  new  trials  in  the  appel- 
late court,  is  as  follows :  "  Upon  an  appeal,  provided  for  in  this 
article,  from  a  judgment  for  a  sum  of  money  only,  either  party  may, 
within  fifteen  days  after  service  of  the  notice  of  appeal,  serve  upon 
the  adverse  party,  or  upon  his  attorney,  a  written  oflEer  to  allow 
judgment  to  be  rendered  in  the  appellate  court,  in  favor  of  eitlier 
party,  for  a  specified  sum.  If  the  offer  is  not  accepted  it  cannot  be 
proved  upon  the  trial.  If  the  party  within  ten  days  after  service  of 
the  offer  upon  him  serves  upon  the  party  making  the  same,  or  upon 
his  attorney,  written  notice  that  he  accepts  the  offer,  he  must  file  it, 
with  an  affidavit  of  service  of  the  notice  of  acceptance  with  the 
clerk  of  the  appellate  court,  who  thereupon  must  enter  judgment 
accordingly.  Where  an  offer  is  made  as  above  provided,  the  party 
refusing  to  accept  the  same  shall  be  liable  for  costs  of  the  appeal, 
imless  the  recovery  shall  be  more  favorable  to  him  than  the  sunx 
offered.  If  neither  party  makes  an  offer,  as  provided  herein,  the 
party  in  whose  favor  the  verdict,  report  or  decision  in  the  appel- 
late court  is  given  shall  be  entitled  to  recover  his  costs  upon  the 
appeal.  Costs  when  awarded  according  to  the  provisions  of  this 
section  shall  be  in  amounts  provided  in  section  three  thousand  and 
seventy-three  of  this  article." 

The  first  and  important  question  for  determination  is  whether  the 
verdict  of  seventy-five  dollars  rendered  March  21,  1900,  is  a  recov- 
ery more  favorable  to  the  plaintiff  than  the  offer  to  allow  judgment 
for  sixty-five  dollars  made  February  16,  1894.  The  recovery  would 
seem  to  be  more  favorable  to  the  plaintiff  than  the  offer,  in  that 
seventy-five  dollars  is  more  than  sixty-five  dollars.  It  is  claimed  by 
the  appellant  that  in  comparing  the  offer  with  the  verdict  for  the 
purpose  of  determining  whether  the  recovery  is  more  favorable  to 
the  plaintiff  than  the  sum  offered,  interest  should  be  computed  on 
the  offer  from  the  time  when  it  was  made  to  the  rendition  of 
the  verdict  or  the  verdict  should  be  discounted  by  such  an  amount 
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as  would  leave  a  sum  which,  with  interest  thereoii  from  the  time 
when  the  oflEer  was  made,  would  amount  to  seventy-five  dollars  on 
March  21, 1900. 

In  actions  where  the  damages  are  liquidated,  interest  from  the 
date  of  the  oflEer  to  the  date  of  the  recovery  included  in  the  verdict, 
report  or  decision,  should  be  taken  into  consideration  in  determining 
whether  the  recovery  is  more  favorable  to  a  party  than  the  sum 
oflTered.  {Bathgate  v.  Haskin^  63  N.  Y.  261 ;  Budd  v.  Jackson^ 
26  How.  Pr.  398  ;  Pike  v.  Johnson,  47  N.  Y.  1.) 

In  actions  where  the  damages  are  unliquidated,  the  recovery 
should  be  compared  with  the  oflEer,  without  adding  interest  to  the 
oflEer  and  without  discounting  the  amount  of  the  recovery  as  shown 
in  the  verdict,  report  or  decision.  {Johnston  v.  CaUin,  57  N.  Y. 
652 ;  15  Ency.  PI.  &  Pr.  58  ;  KeUy  v.  Bonesteel,  29  Hun,  546.) 

The  reason  for  considering  interest  in  determining  whether  a 
verdict,  report  or  decision  is  more  favorable  to  a  party  than  an 
oflEer  of  judgment  is  not  that  the  party  accepting  an  oflEer  of 
judgment  would  have  interest  on  the  judgment  from  the  time 
of  its  entry  or  the  use  of  the  sum  oflEered  if  paid  or  collected,  but 
interest  is  considered  because  the  recovery  as  shown  by  the  verdict, 
report  or  decision  actually  includes  interest  that  has  accrued 
between  the  service  of  the  oflEer  and  the  rendition  of  the  verdict,  or 
the  filing  of  the  report  or  decision.  If  in  all  cases  interest  should  be 
taken  into  consideration  because  the  person  accepting  the  oflEer  would 
have  interest  on  the  judgment  or  the  use  of  the  sum  oflEered  if  paid, 
there  would  be  no  distinction  between  actions  for  liquidated  dam- 
ages and  actions  for  unliquidated  damages.  Interest  should  only 
be  computed  for  the  purpose  of  comparison  in  cases  where  it  is  actu- 
ally included  in  the  recovery.  If  interest  is  not  actually  included 
in  the  recovery  a  deduction  of  an  amount  equal  to  the  interest 
would  be  an  injustice  to  the  successful  party  in  making  the  com- 
parison. If  interest  had  been  included  in  the  verdict  of  seventy-five 
dollars  rendered  in  this  case  we  should  feel  compelled  to  discount 
such  interest  before  comparing  the  verdict  with  the  oflEer.  It 
appears,  however,  from  the  complaint  that  the  plaintiflE  did  not 
demand  interest  upon  the  amount  claimed  by  him  to  be  due  from 
the  defendant  It  does  not  appear  that  the  jury  were  in  the  pos^ 
session  of  any  facts  from  which  interest  could  have  been  computed 
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by  them  if  they  had  desired  to  do  so,  and  it  further  appears  from 
the  charge  of  the  court,  a  copy  of  which  is  included  in  the  record, 
that  nothing  was  said  to  them  on  the  subject  of  interest,  and  the 
conclusion  necessarily  reached  from  the  record  before  ns  is,  that  the 
verdict  was  rendered  without  any  claim  having  been  made  for 
interest  upon  the  balance  due  from  the  defendant  to  the  plaintiff, 
and  that  the  verdict  as  rendered  did  not  include  interest. 

We  are  of  the  opinion  that  the  plaintiffs  recovery  was  more 
favorable  to  him  than  the  offer  of  judgment,  and  that  the  defend- 
ant is  not  entitled  to  costs  under  said  section  3070  of  the  Code  of 
Civil  Procedure. 

Upon  the  facts  stated  the  plaintiff  is  not  entitled  to  costs  under 
said  section  3070  of  the  Code  of  Civil  Procedure.  {McKuskie  v. 
Hendricksony  128  N.  Y.  555.) 

Under  section  3071  of  the  Code  of  Civil  Procedure,  where  an 
appeal  is  taken  from  a  judgment  of  a  Justice's  Court  and  a  new 
trial  is  demanded  in  the  County  Court,  after  the  expiration  of  ten 
days  from  the  time  of  filing  the  justice's  return,  the  action  is 
deemed  an  action  at  issue  in  the  appellate  court.  The  general  pro- 
visions relating  to  costs  under  section  3228  of  the  Code  of  Civil 
Procedure  are  applicable  to  actions  in  the  County  Court,  but  whether 
they  are  applicable  to  an  action  commenced  in  Justice's  Court  and 
brought  into  the  County  Court  on  a  notice  of  appeal  for  a  new  trial 
has  been  a  subject  of  considerable  controversy  and  the  decisions  of 
the  courts  are  not  harmonious. 

The  respondent  contends  that  where  an  appeal  is  taken  from  a 
judgment  of  the  Justice's  Court  and  a  new  trial  is  demanded  in  the 
County  Court  and  sections  3070  and  3073  of  the  Code  regulating 
costs  on  such  appeals  are  inapplicable,  the  plaintiff  if  he  recovers 
fifty  dollars  or  more  in  the  County  Court  is  entitled  to  costs  under 
section  3228  of  the  Code  of  Civil  Procedure.  The  weight  of 
authority  seems  to  be  in  favor  of  the  respondent's  contention. 

In  McKuskie  v.  Hendrickson  (supra),  the  court,  in  considering 
whether  the  plaintiff  in  that  case  was  entitled  to  costs  under 
section  3070  of  the  Code  of  Civil  Procedure,  said :  "  He  is  not 
entitled  to  costs  by  virtue  of  any  general  provision  contained  in  sec- 
tion 3228  of  the  Code,  because  he  did  not  recover  as  much  as  fifty 
dollars." 
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In  Pierano  v.  Merritt  (148  N.  T.  289)  the  court,  in  considering 
a  similar  question  and  referring  to  McKtuJcie  y.  Hendrickson 
(supra)y  said :  ^^It  was  intimated,  however,  that  if  the  verdict  had 
been  for  $50  or  more  the  phiintiff  could  have  recovered  costs  under 
§  3228/' 

In  Fowler  v.  Bearing  (6  App.  Div.  221)  the  court  allowed  costs 
to  a  plaintiff  under  said  section  3228  where  he  recovered  more  than 
fif^  dollars  on  a  new  trial  in  the  County  Court  after  an  appeal  from 
a  judgment  of  a  Justice's  Court,  and  in  referring  to  said  section 
3228  say :  "  In  the  case  of  McKuekie  v.  Hendrickean^  already  cited, 
there  is  a  clear  intimation  by  the  Court  of  Appeals  that  this  pro- 
vision is  applicable  to  suits  in  Justices'  Courts.  *  *  *  In  the 
former  case  the  court  said  that  the  plaintiff  was  not  entitled  to  costs 
by  virtue  of  any  general  provision  contained  in  section  3228  of  the 
Code, '  because  he  did  not  recover  as  much  as  $50,'  thereby  clearly 
implying  that  he  would  have  been  entitled  to  costs  if  the  recovery 
had  amounted  to  that  sum.  In  Pierano  v.  Merritt  (148  N.  Y.  289) 
this  intimation  is  referred  to  by  Yann,  J.,  without  any  suggestion 
of  disapproval." 

In  default  of  other  provision  for  costs  the  right  to  costs  under 
said  section  3228  in  an  action  commenced  in  Justice's  Court  and 
retried  in  the  County  Court  has  been  recognized  in  the  following 
cases :  BirdeaU  v.  Keyee  (66  Hun,  233)  ;  Mimeon  v.  Curtis  (43  id. 
214)  ;  Snyder  v.  Hughes  (27  id.  373) ;  Quick  v.  Wixon  (Id.  592) ; 
Brazee  v.  T(yum  of  HorrJ>y  (27  Misc.  Rep.  129) ;  Mattes  v.  Pause 
(47  N.  Y.  St.  Repr.  446) ;  Comhs  v.  C<mibs  (25  Hun,  279). 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

App.  Div.— Yol.  XCII.        6 
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The  People  of  the  State  of  New  York  ex  rel.  Joel  Brink, 
Respondent,  v.  Eugene  Way  and  Others,  Composing  the  Board 
of  Inspectors  of  Election  in  Election  District  No.  4  of  the  Town 
of  Ulster,  Ulster  County,  New  York,  and  Others,  Appellants. 

Election — wTien  the  inepeetan  and  poU  derke  have  not  performed  their  duty  m 
peremptory  writ  of  mandamus  directing  a  recount  and  reeantau  of  the  wtee  ie 
proper  —  the  exiitenee  of  a  remedy  by  action  doee  not  prevent  it$  issue — mere 
irregularities  not  affecting  the  result  do  not  call  for  it —  the  common^law  powers 
of  the  court  are  not  taken  auny  by  the  statutory  authority  as  to  mandamus  — 
what  statements  are  insufficient  as  denials, 

A  candidate  at  a  town  election  for  the  office  of  superTisor  who,  upon  the  face  of 
the  returns  had  been  defeated  by  one  vote,  made  a  motion  for  a  peremptory 
writ  of  mandamus  to  compel  a  recount  and  recauTass  of  the  votes  cast  in  one 
of  the  election  districts.  He  alleged  that  the  canvass  in  said  district  "  was  not 
conducted  in  the  manner  prescribed  by  the  statute,  in  that  the  chairman  of  the 
board  of  inspectors  did  not  take  the  split  ballots  separately  and  announce  the 
vote  for  each  candidate  on  each  such  ballot  in  the  order  of  the  offices  printed 
thereon,  and  the  poll  clerks  did  not  make  any  tally  of  the  same;  nor  was*  any 
of  the  split  ballots  passed  to  the  other  inspectors  for  verification;  but  the  split 
ballots  were  read  oil  by  one  of  the  inspectors  *  *  *  who  was  not  the 
chairman,  and  they  were  tallied  by  inspectors"  and  not  by  the  poll  clerks;  that 
the  tally  sheet  in  said  district  "  is  not  filled  out  in  the  manner  required  by  law 
in  that  it  does  not  contain  opposite  the  name  of  Joel  Brink  (the  relator)  or  any 
other  candidate  on  the  Republican  ticket  under  a  column  headed  *  Number  of 
votes  cast  and  counted  for  each  candidate  on  straight  ballots '  an  entry  of  the 
niunber  of  straight  party  votes  counted;  nor  does  it  contain  under  another 
column  headed  '  Number  of  votes  cast  and  counted  for  each  candidate  on  split 
ballots '  entered  by  single  marks  grouped  into  five  marks,  the  votes  canvassed 
for  said  Joel  Brink  for  the  office  of  supervisor,  but  instead  thereof  there 
appears  in  such  column  the  words  '  Eleven  votes'  written  in  such  colunm  over 
something  which  has  been  erased  therefrom." 

The  answering  affidavits  did  not  raise  an  issue  of  fact  as  to  these  allegations. 

The  relator,  who  was  credited  with  having  received  but  eleven  votes  in  said  dis- 
trict, produced  the  affidavit  of  fourteen  persons  to  the  effect  that  they  had 
voted  for  him.  It  was  not  questioned  but  that  the  ballots  had  been  preserved 
inviolate  and  that  they  could  be  recounted  and  recanvassed  under  the  same 
conditions  that  existed  at  the  time  of  the  original  count. 

Held,  that  as  the  vote  was  not  counted  or  returned  in  accordance  with  the  statute^ 
it  was  proper  for  the  Special  Term,  in  its  discretion,  to  order  that  a  peremit- 
lory  writ  of  mandamus  issue  directing  a  recount  and  reeanvaas  of  the  vote; 

•Sic. 
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That  the  rule  that  a  mandamus  will  not  be  granted  where  a  party  has  a  remedy 

by  action,  is  one  addressed  to  the  sound  discretion  of  the  court  and  is  not  of 

nniTeraal  application; 
That  as  a  general  rule  mere  irregularities  in  the  mode  of  canvassing  a  vote  at  an 

election  and  making  a  return  thereof  will  not  vitiate  the  election; 
That  if  the  irregularities  are  the  result  of  ignorance  or  inadvertence  and  they  do 

not  affect  the  result  of  the  election,  the  court  may  refuse  to  take  action  for  the 

purpose  of  compelling  a  recan  vass  of  the  vote  in  the  specific  manner  directed  by 

the  statute; 
That  until  the  inspectors  and  poll  clerks  have  canvassed  the  vote  in  the  manner 

provided  by  statute,  they  have  not  performed  the  duty  imposed  upon  them  as 

ministerial  officers; 
That  the  statutory  provisions  authorizing  proceedings  by  mandamus  in  election 

cases  do  not  divest  the  court  of  its  common-law  jurisdiction  to  issue  a  writ  of 

mandamus  commanding  the  inspectors  of  election  to  convene  and  perform 

their  duties  as  prescribed  by  statute; 
That  indefinite  general  statements,  or  mere  conclusions  of  law  or  fact  contained 

in  the  answering  affidavits,  were  not  sufficient,  as  denials,  to  raise  an  issue  of 

fact. 

Appeal  by  the  defendants,  Eugene  Way  and  others,  composing  the 
Board  of  Inspectors  of  Election  in  Election  District  No.  4  of  the 
Town  of  Ulster,  TJlster  Countj',  New  York,  and  others,  from  an 
order  of  the  Supreme  Court,  made  at  the  Rensselaer  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Ulster  on 
the  23d  day  of  November,  1903,  directing  the  issuance  of  a  per- 
emptory writ  of  mandamus. 

Linsan  <&  Van  Buren  [AugnsttM  H.  V(m  Buren  of  counsel],  for 
the  appellants. 

W.  jr.  GhUl  [Howard  Chipp  of  counsel],  for  the  respondent. 

Chasb,  J. : 

The  relator  Brink  and  the  defendant  McNamee  were  respectively 
the  Kepublican  and  Democratic  candidates  for  the  office  of  super- 
visor of  tlie  town  of  Ulster,  Ulster  county,  at  the  biennial  town 
election  held  with  the  general  election  November  3,  1903. 

The  town  of  Ulster  is  composed  of  four  election  districts.  The 
returns  from  said  election  districts  were  canvassed  by  the  justices  of 
the  peace  and  town  clerk  of  said  town  and  said  justices  of  the  peace 
and  town  clerk  found  that  333  votes  had  been  cast  for  Brink  and 
331  Totea  for  McNamee. 
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According  to  the  returns  filed  from  the  fourth  election  district  of 
said  town,  207  votes  were  cast  for  supervisor,  of  which  11  were  for 
Brink  and  196  for  McNamee,  and  such  returns  show  that  there 
were  99  split  ballots  cast  in  said  election  district,  but  that  none  of 
the  ballots  cast  were  blank  or  were  rejected  as  void  or  marked  for 
identification. 

By  subdivision  3  of  section  110  of  the  Election  Law  (Laws  of 
1896,  chap.  909,  as  amd.  by  Laws  of  1898,  chap.  335)  it  is  pro- 
vided :  ^^  The  method  of  counting  shall  be  as  follows :  The  straight 
ballots,  that  is,  the  ballots  on  which  all  the  candidates  on  one  party 
ticket  and  no  others  are  voted  for,  shall  be  separated  from  the  split 
ballots  and  counted,  and  tlie  number  of  straiglit  party  votes  for 
each  candidate  shall  be  entered  in  gross  opposite  his  name  on  each 
tally  sheet  by  the  poll  clerk  keeping  the  same.  The  chairman  of 
the  board  shall  then  take  the  split  ballots  separately  and  announce 
the  vote  for  each  candidate  on  each  such  ballot  in  the  order  of  the 
offices  printed  thereon,  and  each  poll  clerk  shall  make  an  accurate 
tally  of  the  same.  As  the  votes  on  each  split  ballot  are  counted^ 
such  ballot  shall  be  passed  to  the  other  inspectors  for  verification. 
The  poll  clerks  shall  then  add  together  all  the  votes  for  each  candi- 
date and  the  ballots  wholly  blank  and  void,  together  with  the  ballota 
on  which  no  votes  were  counted  for  any  candidate  for  such  oflice, 
and  shall  enter  the  sum  thereof  in  the  proper  column  on  the  tallj 
sheet.  As  soon  as  the  count  is  completed  for  each  ofiice,  the  poll 
clerks  shall  submit  the  result  to  the  inspectors  for  examination,  and, 
if  found  to  be  correct,  the  chairman  shall  at  once  announce  the  result.'* 

By  section  84  of  said  Election  Law  it  is  provided :  "  Opposite 
and  to  the  right  of  each  party  or  independent  ticket  or  list  of  candi- 
dates shall  be  a  column  headed,  ^  Number  of  votes  cast  and  counted 
for  each  candidate  on  straight  ballots,'  in  which  column  and  opposite 
every  name  shall  be  entered  the  number  of  straight  party  votes 
counted  (which  number  is  the  same  for  every  candidate  of  that 
party).  To  the  right  of  snch  column  there  shall  be  another  column 
headed,  ^  Number  of  votes  cast  and  counted  for  each  candidate  on  split 
ballots,'  and  in  such  column  there  shall  be  entered  by  single  marks, 
groujjed  into  five  marks,  the  votes  canvassed  for  such  candidates  on 
the  split  ballots.  To  the  riglit  of  such  column  shall  be  another 
column  headed, '  Total  number  of  votes  cast  and  counted  for  each 
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candidate,'  in  which  Bhall  be  entered,  opposite  the  name  of  each 
candidate,  the  total  namber  of  votes  cast  and  counted  for  snch  can- 
didate on  both  straight  and  split  ballocs." 

By  subdivision  3  of  section  103  of  said  Election  Law  it  is  pro- 
vided :  ^'  The  poll  clerks  sliall  also,  during  the  canvass  of  the  votes, 
as  prescribed  by  section  one  hundred  and  ten  of  the  Election  Law, 
make  and  complete  the  tally  sheets  of  the  votes  in  tlie  form  provided 
by  section  eighty-four  of  the  Election  Law." 

When  town  meetings  are  held  at  the  time  of  the  general  election 
the  duty  of  inspectors  in  canvassing  the  vote  for  the  candidates 
for  town  offices  is  the  same  as  their  duty  in  canvassing  the  vote  for 
other  candidates.  (See  Town  Law  [Laws  of  1890,  chap.  569],  §  42, 
added  by  Laws  of  1898,  chap.  363,  and  amd.  by  Laws  of  1901, 
chap.  391.) 

It  is  also  provided  that  the  statement  of  votes  cast  for  town  offices 
shall  be  made  in  the  same  form  as  the  statement  by  such  inspectors 
of  the  votes  cast  for  other  offices  at  the  general  election.  (See 
Id.  §  38,  added  as  §  40  by  Laws  of  1893,  chap.  82,  amd.  by  Laws 
of  1893,  chap.  466,  renumbered  by  Laws  of  1897,  chap.  481,  and 
amd.  by  Laws  of  1899,  chap.  168.) 

The  relator  alleges  that  the  canvass  in  said  fourth  district  "  was 
not  conducted  in  the  manner  prescribed  by  the  statute,  in  that  the 
chairman  of  the  board  of  inspectors  did  not  take  the  split  ballots 
separately  and  announce  the  vote  for  each  candidate  on  each  such 
ballot  in  the  order  of  the  offices  printed  thereon,  and  the  poll  clerks 
did  not  make  any  tally  of  the  same ;  nor  was*  any  of  the  split  ballots 
passed  to  the  other  inspectors  for  verification ;  but  the  split  ballots 
were  read  ofif  by  one  of  the  inspectors  *  *  *  who  was  not  the 
chairman,  and  they  were  tallied  by  inspectors  "  and  not  by  the  poll 
clerks. 

The  relator  also  alleges  that  the  original  tally  sheet  from  said 
district  "  is  not  tilled  out  in  the  manner  required  by  law,  in  that  it 
does  not  contain  opposite  the  name  of  Joel  Brink  or  any  other  can- 
didate on  the  Bepublican  ticket  under  a  column  headed  '  Number 
of  votes  cast  and  counted  for  each  candidate  on  straight  ballots '  an 
entry  of  the  number  of  straight  party  votes  counted  ;  nor  does  it 
contain  under  another  column  headed  '  Number  of  votes  cast  and 
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counted  for  each  candidate  on  split  ballots '  entered  by  single  marks 
grouped  into  five  marks,  the  votes  canvassed  for  said  Joel  Brink  for 
the  office  of  supervisor,  but  instead  thereof  there  appears  in  such 
column  the  words  ^£leven  votes'  written  in  such  column  over  some* 
thing  which  has  been  erased  therefrom." 

The  facts  on  which  such  allegations  are  based  are  stated  with  some 
detail  in  the  affidavits  filed  by  the  relator. 

The  answering  affidavits,  so  far  as  they  relate  to  the  above-men- 
tioned allegations  of  the  relator  are  not  specific,  but  are  indefinite 
general  statements  or  mere  conclusions  of  law  or  fact.  They  are  not 
sufficient  as  denials  to  make  an  issue  of  fact.  {People  ex  rel.  Beck 
V.  Colery  34  App.  Div.  167.) 

The  relator  produces  affidavits  of  fourteen  persons,  not  including 
either  of  the  inspectors,  ballot  or  poll  clerks  or  watchers,  who  sever- 
ally state  that  they  voted  in  said  election  district  on  said  day  for  the 
relator  for  supervisor.  The  relator  also  alleges  that  one  of  the 
watchers  was  compelled  by  force  to  leave  the  room  in  which  the  eleo- 
tion  was  held ;  that  persons  voted  who  had  not  been  registered ; 
that  at  least  twenty-four  votes  were  cast  in  said  election  district  for 
him  as  a  candidate  for  supervisor ;  that  by  error  or  design  some  of 
said  votes  so  cast  for  him  were  erroneously  counted  for  said  McNamee  > 
that  said  McNamee  liandled  some  of  the  tickets  voted  in  said  elec- 
tion district  during  the  canvass  thereof ;  that  statements  were  made 
by  him  and  by  the  inspectors  during  and  after  the  canvass  incon- 
sistent with  the  returns  filed  by  the  inspectors,  and  other  statements 
are  made  in  the  moving  affidavits  tending  to  discredit  said  returns, 
all  of  which  statements,  however,  are  denied  by  the  defendants. 

No  question  is  raised  in  the  affidavits  before  the  court  but  that 
the  ballots  voted  were  replaced  in  the  box  from  which  they  were 
taken  and  have  been  preserved  inviolate  as  required  by  section  111 
of  the  Election  Law,  and  that  the  same  can  now  be  recounted  and 
recanvassed  under  the  same  conditions  that  existed  at  the  time 
when  they  were  counted  immediately  following  the  close  of  the 
polls  on  election  day. 

The  order  appealed  from  directs  that  the  town  clerk  deliver  the 
box  containing  said  ballots  to  the  board  of  inspectors ;  that  the  poll 
clerks  and  inspectors  convene,  open  said  box  and  recount  and  recan- 
vass  said  ballots  in  the  manner  directed  by  the  statute  so  far  as  they 
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relate  to  the  oiBce  of  snpervisor  and  make  a  return  thereof  as 
required  by  statnte,  and  that  the  board  of  town  canvassers  recon- 
vene and  recanvass  the  vote  of  said  election  district  from  the  cor- 
rected returns  so  to  be  made  by  said  board  of  inspectors  after  such 
recount  and  recanvass. 

The  court  at  Special  Term  exercised  its  discretion  in  favor  of 
directing  that  a  peremptory  mandamus  issue.  The  rule  that  a  man-^ 
damns  will  not  be  granted  where  the  party  has  a  remedy  by  action 
is  one  addressed  to  the  sound  discretion  of  the  court  and  is  not  of 
universal  application.  {People  ex  rel.  Beck  v.  CoUtj  eupra;  People 
ex  rel,  Maxim  v.  Wa/rdj  62  App.  Div.  531.) 

As  a  general  rule,  mere  irregularities  in  the  mode  of  canvassing 
the  vote  of  an  election  and  making  a  return  thereof  will  not  vitiate 
an  election.  {People  v.  Cooky  8  N.  T.  67.)  When  irregularities 
are  the  result  of  ignorance  or  inadvertence  and  they  do  not  affect 
the  result  of  an  election,  the  court  may  refuse  to  take  any  action  for 
the  purpose  of  compelling  a  recanvass  of  the  vote  in  the  specific 
manner  directed  by  the  statute.  The  provisions  of  the  statute 
relating  to  the  manner  of  canvassing  and  returning  the  vote  of  an 
election,  however,  are  for  the  purpose  of  preventing  fraud  and  mis- 
take. Such  directions  to  inspectors  and  poll  clerks  should  be  com- 
plied with,  and  where  irregularities  relating  thereto  afiEord  an  oppor- 
tunity for  fraud  or  mistake  in  counting  the  votes  and  the  proof  is 
not  reasonably  clear  that  the  count  was  honest  and  correct,  an  order 
of  the  court  at  Special  Term  directing  a  recount  and  recanvass  of 
the  vote  should  not  be  reversed  on  appeal.  The  statutory  directions 
for  the  preservation  of  the  ballots  are  for  the  purpose  of  retaining 
the  evidence  which  will  conclusively  show  whether  an  error  has 
been  made  in  the  canvass.  We  repeat  what  was  said  by  this  court 
in  People  ex  rel.  Maxim  v.  Ward  {8upra\  "  All  proof  of  errors 
committed  by  the  board  of  canvassers  in  the  count  of  the  ballots,  if 
any  errors  were  committed,  is  contained  in  that  ballot  box.  The  con- 
tents of  the  box  and,  hence,  all  the  proof,  is  at  the  disposal  of  the 
eourt  and  subject  to  its  mandate." 

The  vote  was  not  counted  or  returned  in  accordance  with  the 
statute.  {Matter  of  La/rkin^  46  App.  Div.  366.)  It  was  the  duty 
of  the  inspectors  and  poll  clerks  to  canvass  the  vote  in  the  manner 
provided  by  statute,  and  until  they  have  so  counted  the  vote  the 
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daty  imposed  upon  them  as  ministerial  officers  has  Dot  been 
performed. 

It  was  said  in  MaUer  of  Bradhurst  v.  First  G.  S.  W.  T.  B.  Co. 
(16  Johns.  8) :  '^  It  has  been  frequently  decided  that  when  the 
Legislature  confer  a  power  on  any  inferior  tribunal,  the  exercise 
of  which  may  affect  the  rights  of  person  or  property,  notwithstand- 
ing their  decision  may  be  declared  to  be  final,  yet  this  court,  like 
that  of  the  Court  of  K.  B.,  has  a  general  superintending  control 
over  its  proceedings." 

The  courts  not  only  frequently  so  decided  prior  to  that  early  day; 
but  have  continued  to  so  decide  to  the  present  time.  (10  Am.  & 
Eng.  Ency.  of  Law  [2d  ed.],  807;  People  ex  rd,  Scmderson  v. 
Payne,  12  Abb.  N.  C.  103 ;  People  ex  rd.  Banton  v.  OUy  of 
Syractiee,  88  Hun,  203 ;  People  ex  rd.  Nichols  v.  Board  CanvaeserSy 
129  N.  T.  895 ;  Pecple  ex  rd.  White  v.  Aldermm,  81  App.  Div.  438 , 
S.  C,  157  N.  Y.  431 ;  Baird  v.  Svpervisors,  etc.,  138  id.  95 ;  People 
exrel.  Harris  v.  Corrmiissioners,  149  id.  26 ;  Matter  of  Stenoa/rt,  155- 
id.  545 ;  People  ex  rd.  MaaAin  v.  Ward,  supra  /  Matter  of  Zariiny 
supra;  People  ex  rd.  Perry  v.  Boa/rd  of  Canvassers,  88  App. 
Div.  185.) 

The  statutory  provisions  authorizing  proceedings  by  mandamus 
in  election  cases  do  not  divest  the  court  of  its  common-law  jurisdic- 
tion to  issue  a  writ  of  mandamus  commanding  the  inspectors  of 
election  to  convene  and  perform  their  duties  as  prescribed  by  stat- 
ute. {People  ex  rd.  White  v.  Aldermen,  supra  ;  Matter  of  Stewart* 
supra.) 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 
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RiCHABD  A.  OsAY  and  Others,  Respondents,  v.  Yobk  State  Tele- 
phone Company,  Appellant,  Impleaded  with  the  Eastern  Eleo- 
TWCAL  Construction  Company. 

IhUphtme  polm  on  a  rural  highway — they  eonatituie  an  added  burden  on  the  fee 

thereof —  ir^ncUon. 

The  erection  of  a  telephone  line  on  a  public  highway,  not  within  the  bounds  of  a 
dty  or  village  and  the  fee  of  which  la  in  the  abutting  owners,  imposes  an 
added  burden  upon  the  highway  and  if  the  telephone  company  attempts  to 
construct  the  line  without  obtaining  the  consent  of  the  abutting  owners,  or 
instituting  condemnation  proceedings,  the  abutting  owners  are  entitled  to 
injunctiye  relief. 

Appeal  by  the  defendant,  the  York  State  Telephone  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Broome  on  the 
1st  day  of  August,  1903,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Broome  Special  Term,  awarding  the  plaintiffs  a 
perpetual  injunction. 

Plaintiffs  are  the  owners  of  certain  real  property  situated  in  the 
town  of  Union,  county  of  Broome,  containing  140  acres,  together 
with  the  highway  adjoining  said  real  property,  subject  only  to  the 
right  of  the  public  therein  for  highway  purposes.  The  defendant, 
the  York  State  Telephone  Company,  is  a  domestic  corporation 
oiganized  under  the  Transportation  Corporations  Law  (Laws  of 
1890,  chap.  566),  and  owns  and  operates  a  telephone  system  and 
telephone  exchange  in  the  cities  of  Binghamton  and  Elmira  respec- 
tively. Said  defendants  are  erecting  poles  and  constructing  a  line 
of  telephone  wire  between  the  city  of  Binghamton  and  the  city 
of  Elmira  for  the  purpose  of  connecting  and  extending  the  business 
of  said  defendant  York  State  Telephone  Company. 

In  February,  1903,  negotiations  were  had  between  the  defendants 
and  plaintiffs  relating  to  the  purchase  of  a  right  of  way  by  the 
defendant  York  State  Telephone  Company  for  its  telephone  poles 
and  wires  over  the  said  highway,  the  fee  of  which  is  owned  by  the 
plaintiffs,  but  they  were  unable  to  agree  upon  the  compensation  to 
be  paid  therefor.  Defendants  then  attempted  to  construct  its  line 
over  said  highway  so  adjoining  the  plaintiffs'  real  property,  and 
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when  the  defendants  had  the  telephone  poles  in  part  erected  this 
miction  was  commenced,  and  the  defendants  were  enjoined  from 
erecting  and  maintaining  and  operating  a  telephone  line  across  said 
premises,  and  from  taking  or  attempting  to  take  or  hold  possession 
of  any  part  of  plaintiffs'  said  property,  and  from  erecting  a  tele- 
phone line  thereon,  and  from  digging  holes,  placing  crossarms  and 
stretching  wires  on  said  poles,  and  from  doing  any  other  act  on  said 
premises  tending  to  incumber  them  or  to  prevent  the  free  and  nnob- 
structed  use  thereof  by  the  plaintiffs  as  they  were  theretofore  used 
and  enjoyed  by  them.  An  answer  was  served  by  the  defendants, 
and  after  a  trial  of  the  issues  joined  thereby  judgment  was  directed 
and  entered  permanently  enjoining  the  defendants  from  erecting  and 
maintaining  its  poles  and  line  on  and  over  said  property,  from 
which  judgment  this  appeal  is  taken.  The  highway  is  a  rural  pub- 
lic highway,  and  not  within  the  bounds  of  a  city  or  village. 

HobertSy  TuthUl  <k  Rogers  {Theodore  i?.  TiUhiU  of  counsel], 
for  the  appellant. 

Robert  B.  Richards  {Richard  H.  Thwrstan  of  counsel],  for  the 
respondents. 

Chase,  J. : 

The  appellant  contends  that  erecting  telephone  poles  in  a  rural 
public  highway  and  stringing  wires  thereon  is  not  an  added  burden 
to  the  owners  of  adjoining  real  property,  having  the  title  to  the  fee 
of  the  highway  within  the  bounds'  of  which  the  poles  are  set  and 
over  which  the  wires  are  run. 

A  discussion  of  the  subject  in  this  court  seems  unnecessary,  for 
the  reason  that  the  Court  of  Appeals  in  Eels  v.  -4.  T,<&T.  Co.  (143 
N.  Y.  138)  has  clearly  held  against  the  appellant's  contention.  The 
material  facts  in  that  case  are  very  similar  to  the  facts  in  this  case, 
and  the  court  in  that  case  held  that  a  telephone  and  telegraph  com- 
pany had  no  right  to  appropriate  a  public  highway  to  its  own  special 
-and  continuous  use  by  erecting  poles  therein  and  stringing  wires 
thereon  without  the  consent  of  the  owner  of  the  fee  of  the  highway, 
And  without  acquiring  the  right  so  to  do  by  condemnation  proceed- 
ings.   (See,  also.  Peck  v.  Schenectady  R.  Co.y  67  App.  Div.  359 ; 
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S.  C,  170  N.  Y.  298 ;  Paige  v.  Schenectady  R.  Co.,  77  App.  Div. 
571.) 

An  injanction  may  be  issued  at  the  salt  of  the  owners  of  the  fee 
of  a  highway  to  prevent  persons  or  corporations  from  erecting  a 
telephone  line  on  and  over  the  same  for  continuous  and  permanent 
use.  {Paige  v.  Schenectady  R.  Co.,  supra;  Peck  v.  Schenectady 
2?.  (7(9.,  eupra,) 

Even  if  the  court  has  a  discretion  in  regard  to  granting  an  injunc- 
tion in  a  case  where  the  facts  are  substantially  undisputed,  such  dis- 
cretion in  this  case  has  been  exercised  by  the  Special  Term  in  favor 
of  granting  the  injunction,  and  there  is  nothing  before  us  to  show 
that  such  discretion  was  improperly  exercised  or  abused. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


MoHRis  TJllmax  and  Others,  Appellants,  v.  Charles  E.  Cambroit 
and  Albert  L.  Cameron,  as  Trustee  under  the  Last  Will  and 
Testament  of  Jane  M.  Cameron,  Deceased,  Bespondents. 

Ihut  giving  the  hen^flciary  the  right ,  on  notice  to  the  trustee  that  Tie  denree  to  use  the 
tru$t  fund  in  hie  butinen,  to  have  tuch  principal — the  title  to  the  trust  fund, 
whether  real  or  penonal,  teste  in  the  beneficiary  —  creditor's  action  to  enforce  a 
judgment  against  the  fund —  when  the  fact  that  residuary  legatees  are  not  made 
parties  is  not  a  ground  of  oMeetion  —  burden  of  proof  that  they  are  alive, 

A  testatrix  devised  all  her  estate,  which  consisted  entirely  of  personal  property, 
to  her  executor,  Albert  L.  Cameron,  in  trust  for  the  following  purposes : 

"  Second,  I  hereby  will  and  direct  the  said  Albert  L.  Cameron  to  pay  over  to 
my  husband,  Charles  E.  Cameron,  semi-annually,  all  of  the  income,  rents,  issues 
and  profits  of  my  said  estate,  and  so  much  of  said  principal  sum  as  may  be  neces- 
sary for  his  support  and  maintenance  for  and  during  the  term  of  his  natural 
life. 

*' Third.  I  further  will  and  direct  that  whenever  the  said  Charles  E.  Cameron 
shall  desire  to  engage  in  any  business  or  enterprise,  and  shall  give  notice  — 
thus — to  the  said  Albert  L.  Cameron,  that  he  desires  the  whole  or  any  part  of 
such  principal  sum  —  for  such  purpose,  it  is  my  will  and  in  that  case  I  hereby 
direct  the  said  Albert  Cameron  to  pay  over  and  deliver  to  the  said  Charles  E. 
Cameron  the  amount  so  desired  by  him  out  of  the  principal  sum  so  given  to 
him  in  trust  by  the  first  clause  hereof." 
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The  will  further  provided  that  the  trustee  should  pay  all  the  funds  that  remained 
in  his  hands  after  the  death  of  Charles  E.  Cameron  to  certain  residuary  legatees. 

Edd,  that  a  valid  trust  was  created  by  the  2d  clause  of  the  will; 

That  the  provision  of  the  8d  clause  of  the  will  giving  Charles  E.  Cameron  the 
right  to  demand  possession  of  the  fund  if  he  deiired  to  engage  "  in  any  busi- 
ness or  enterprise/'  was  so  broad  and  so  personal  to  the  beneficiary  that  it  was 
equivalent  to  a  direction  that  he  was  entitled  to  possession  of  the  fund  when- 
ever he  asked  for  it; 

That  if  the  tiust  fund  consisted  of  realty,  an  attempt  to  give  the  beneficiarj 
absolute  control  over  the  trust  fund,  would,  under  sections  72,  78  and  129  of 
the  Heal  Property  Law  (Laws  of  1896,  chap.  647),  have  rendered  the  entire 
trust  void  and  caused  the  title  to  the  whole  property  to  vest  in  the  beneficiary 
instead  of  in  the  trustee; 

That,  although  the  trust  fund  consisted  entirely  of  personal  property,  the  same 
principle  would  be  applied; 

That  a  Judgment  dismissing  a  complaint,  in  an  action  brought  by  a  judgment 
creditor  of  the  beneficiary  to  enforce  his  Judgment  against  the  trust  fund, 
would  not  be  sustained  upon  the  ground  that  the  residuary  legatees  had  not 
been  made  parties  to  the  action,  it  appearing  that,  although  that  defense 
was  set  up  in  the  answer,  no  evidence  was  given  that  the  legatees  were  living 
and  also  that  the  decision  of  the  trial  court  was  placed  upon  the  sole  ground 
that  the  beneficiary  had  no  property  in  the  trust  fund; 

That  a  defense  that  necessary  parties  are  not  joined  is  in  the  nature  of  a  plea  of 
abatement  and  must  be  proved. 

Houghton,  J.,  dissented. 

Appeal  by  the  plaintifiEs,  Morris  UUman  and  others,  from  two 
judgments  of  the  Supreme  Court,  one  in  favor  of  the  defendant 
Charles  E.  Cameron,  entered  in  the  office  of  the  clerk  of  the  county 
of  Madison  on  the  19th  day  of  August,  1903,  and  the  other  in  favor 
of  the  defendant  Albert  L.  Cameron,  as  trustee  under  the  last  will 
and  testament  of  Jane  M.  Cameron,  deceased,  entered  in  said  clerk's 
office  on  the  8th  day  of  September,  1903,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  Madison  Special  Term,  dismissing 
the  complaint  upon  the  merits. 

T.  B.  Merchcmt  and  Z.  M.  Merchant^  for  the  appellants. 

M,  H.  KUey^  for  the  respondent  Charles  E.  Cameron. 

D.  W.  Cameron^  for  the  respondent  Albert  L.  Cameron. 

Pakkeb,  p.  J. : 

The  plaintiffs  in  this  action  on  July  11,  1901,  recovered  a  judg* 
ment  against  the  defendant  Charles  £.  Cameron  for  $561.02,  and 
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seek  to  collect  the  same  from  a  certain  fund  in  the  custody  of  the 
defendant  Albert  L.  Cameron,  and  which  it  is  claimed  he  holds  as 
trnstee  for  said  Charles  E.  Cameron  under  the  will  of  Jane  M. 
Cameron,  deceased,  who  was  his  wife.  At  the  time  of  her  death 
the  fund  consisted  entirely  of  personal  property,  and  the  provisions 
of  the  will  under  wliich  such  trust  is  claimed  are  as  follows : 

''  First,  I  hereby  give,  devise  and  bequeath  all  of  my  estate,  both 
real  and  personal,  of  every  name,  kind  and  nature  whatsoever,  in 
trust  for  the  uses  and  purposes  hereinafter  named  to  Albert  L. 
Cameron,  of  Smithfield,  N.  Y.,  my  executor  hereinafter  named. 

^  Second.  I  hereby  will  and  direct  the  said  Albert  L.  Cameron 
to  pay  over  to  my  husband,  Charles  K  Cameron,  semi-annually,  all 
of  the  income,  rents,  issues  and  profits  of  my  said  estate,  and  so 
much  of  said  principal  sum  as  may  be  necessary  for  his  support  and 
maintenance  for  and  during  the  term  of  his  natural  life. 

^  Third.  I  further  will  and  direct  that  whenever  the  said  Charles 
K  Cameron  shall  desire  to  engage  in  any  business  or  enterprise,  and 
shall  give  notice  —  thus  —  to  the  said  Albert  L.  Cameron,  that  he 
desires  the  whole  or  any  part  of  such  principal  sum  —  for  such 
purpose,  it  is  my  will  and  in  that  case  I  hereby  direct  the  isaid 
Albert  Cameron  to  pay  over  and  deliver  to  the  said  Charles  E. 
Cameron  the  amount  so  desired  by  him  out  of  the  principal  sum  so 
given  to  him  in  trust  by  the  first  clause  hereof." 

The  will  further  provided  that  all  of  such  trust  fund  that 
remained  in  the  hands  of  the  trustee  after  the  death  of  her  said 
husband  should  be  paid  over  by  him  to  certain  residuary  legatees 
therein  named. 

The  1st  and  2d  clauses  above  quoted,  it  may  be  conceded,  consti- 
tute a  valid  trust  Under  subdivision  3  of  section  76  of  the  Beal 
Property  Law  (Laws  of  1896,  chap.  547)  such  a  trust  is  allowed  as 
to  real  estate,  except  perhaps  as  to  the  provision]  allowing  a  portion 
of  the  jfrincipal  sum  to  be  semi-annually  applied,  in  the  discretion 
of  the  trustee,  to  said  Cameron's  support,  and  as  to  personal  prop- 
erty such  a  provision  is  possibly  a  valid  disposition  of  the  same. 
The  appellant,  however,  claims  that  the  effect  of  the  3d  clause  is  to 
vitiate  the  whole  bequest  and  render  the  attempted  trust  invalid. 

If  the  subject-matter  of  the  trust  had  been  real  estate,  and  such  3d 
clause  had  provided  that,  whenever  said  Charles  £.  Cameron  desired, 
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the  said  trustee  sbonld  pay  over  to  hiin  the  whole  of  said  trust 
fund,  it  would  have  rendered  the  trust  an  invalid  one  under  the  rule 
stated  in  Wendt  v.  WdUh  (164  K  Y.  154).  The  title  to  the  whole 
property,  under  the  provisions  of  sections  72,  73  and  129  of  the 
Eeal  Property  Law,  would  then  have  vested  in  Charles  E.  Cameron 
instead  of  in  the  trustee.  The  question  arises  whether,  under  the 
language  actually  used  in  such  3d  clause,  the  same  result  should  not 
follow.  Under  section  73,  if  tlie  intent  of  the  bequest  was  that  the 
possession^  as  well  as  the  profits  of  the  fund  was  to  vest  in  Charles 
E.  Cameron,  then  it  should  have  been  made  directly  to  him,  and  no 
estate  whatever  vested  in  the  trustee.  So  by  section  72,  if  Charles 
E.  Cameron  was  entitled  to  die  possession  as  well  as  the  profits  of 
the  fund  bequeathed,  he  must  be  deemed  to  have  the  legal  estate 
therein  to  the  same  extent  as  the  beneficial  interest  given  him 
thereby. 

Now,  he  was  evidently  entitled  to  the  possession  of  such  fund  if 
he  demanded  it  for  the  purpose  of  engaging  '^  in  any  business  or 
enterprise ; "  and  it  seems  to  me  that  such  a  purpose  is  so  broad  and 
so  personal  to  the  beneficiary  that  it  is  equivalent  to  a  direction  that 
he  is  entitled  to  it  whenever  he  asks  for  it.  The  term  of  the  trust 
seems  to  depend  entirely  upon  the  will  of  the  beneficiary.  He  may 
end  the  trust  and  take  possession  absolutely  whenever  he  desires 
to ;  that  is,  whenever  he  notifies  the  trustee  that  he  wishes  the  fund 
to  use  in  his  business.  And  having  the  right  to  ask  at  any  time,  the 
situation  seems  to  be  practically  like  that  presented  in  Wendt  v. 
Walsh  (supra). 

But  the  property  disposed  of  by  the  will  was  personal  property 
only,  and  the  further  question  is  presented  whether  a  similar  prin- 
ciple should  be  applied  to  it. 

Had  the  bequest  been  such  as  is  contained  in  the  1st  and  2d 
clauses  only,  under  the  provisions  of  section  3  of  the  Personal 
Property  Law  (Laws  of  1897,  chap.  417),  so  much  of  the  income 
as  was  needed  for  the  support  of  the  beneficiary  and  his  family 
could  not  be  reached  by  his  creditors,  but  the  surplus  might  be  so 
reached.  (See,  also,  ToUes  v.  Wood,  99  N.  Y,  616;  Hallettv. 
Thompson,  6  Paige,  583 ;  Wetmore  v.  Truslow,  51  N.  Y.  338 ; 
WiUiams  v.  Thcyrn,  70  id.  270 ;  ScJunck  v.  Barnes,  156  id.  316,  320.) 

But  the  3d  clause  so  completely  changes  tlie  character  of  the 
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trust  that,  as  suggested  above,  it  substantially  becomes  a  mere  naked 
trust,  and  as  provided  in  such  3d  section,  it  becomes  such  an  ^^  other 
trust "  as  may  be  transferred  by  the  beneficiary,  and  hence  is  appli* 
cable  to  the  claims  of  his  creditors.  ( Williams  v.  Thanif  70  N.  Y. 
270,  278.)  It  is  not  protected  by  the  provisions  of  such  3d  section 
and,  in  analogy  to  the  rule  laid  down  in  the  Eeal  Property  Law, 
the  title  should  be  deemed  to  vest  in  the  beneficiary  and  not  in  the 
trustee.  In  HaUett  v.  Thoinpson  [supray  587)  it  is  said :  "  It  is 
very  obvious  from  the  terms  in  which  the  bequest  was  made,  that 
the  object  of  the  testatrix  was  not  to  secure  to  the  legatee  a  support 
and  maintenance  out  of  the  interest,  or  income,  of  a  trust  fund, 
which  should  be  inalienable  by  the  cestui  que  in^usU  in  analogy  to  the 
provision  before  referred  to  in  relation  to  a  similar  trust  to  receive 
the  rents  of  real  estate  for  the  same  object.  On  the  contrary,  it  waa 
an  attempt  to  give  to  the  legatee  an  absolute  and  uncontrollable 
interest  in  personal  estate,  and  at  the  same  time  to  prevent  its  being- 
subject  to  the  usual  incidents  of  such  an  absolute  right  to  property, 
so  far  as  the  rights  of  creditors  are  concerned.  This  cannot  be 
done,  consistently  with  public  policy,  or  the  settled  rules  of  law." 
Hence  I  conclude  that  the  property  in  question  belonged  to  the 
beneficiary  and  was  liable  for  his  debts. 

It  is  further  urged  that  the  residuary  legatees  named  in  such  will 
were  necessary  parties,  and  that  not  having  been  joined  in  this  action^ 
it  cannot  be  maintained  by  the  plaintiff. 

Although  that  defense  is  set  up  in  the  answer,  there  is  no  evi- 
dence in  the  case  that  either  of  such  legatees  was  living  at  the  time 
of  the  commencement  of  this  action,  and  the  trial  judge  has  made 
no  finding  of  fact  nor  of  law  upon  that  question.  He  has  placed 
his  decision  upon  the  sole  ground  that  the  beneficiary  had  no  prop- 
erty in  the  fund  sought  to  be  reached. 

A  defense  that  necessary  parties  are  not  joined  is  in  the  nature  of 
a  plea  in  abatement,  and,  like  all  issues  tendered,  it  must  be  proven. 
We  cannot  now  hold  that  the  complaint  ought  to  have  been  die- 
missed  because  the  residuary  legatees  named  in  the  will  were  not 
made  parties,  when  we  do  not  know  that  either  of  them  was  living 
when  the  action  was  commenced.  Concede  that  no  judgment  should 
be  rendered  against  the  validity  of  this  trust  unless  such  residuary 
legatees,  or  their  successors,  are  before  the  court,  nevertheless,  the 
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fact  that  they  were  not  made  parties  cannot  be  invoked  npon  thic 
appeal  to  sustain  the  decision  made  bj  the  trial  judge,  which  dis- 
misses this  complaint  upon  the  merits. 

The  judgment  should  be  reversed,  with  costs,  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event,  which  will 
give  to  the  trustee  an  opportunity  to  have  such  residuary  legatees 
brought  in  and  such  a  judgment  rendered  as  will  be  binding  upon 
them  and  a  protection  to  himself. 

All  concurred,  except  Houohton,  J.,  dissenting. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellants 
to  abide  event. 


Benjamin   E.  Hall,  Appellant,  v.  The  State  of  New  York, 

Kespondent. 

Condemnation  of  land  — 10^0^  continuity  of  use  of  a  dam  ii  9ufflcient  to  ettablith  a 
prMcriptive  right  to  flood  land,  and  i$  ineomUtent  with  an  intention  to  abandon 
that  right — inereaae  of  an  award  by  the  Court  of  Claims. 

Where  the  owners  of  land  on  the  Saianac  river  have  for  upwards  of  fifty  years 
maintained  a  dam  acroes  the  river  which,  at  all  times  when  it  suited  their  con- 
venience to  do  80,  set  the  waters  of  the  river  back  upon  the  adjacent  property 
of  other  owneiia,  the  validity  of  the  prescriptive  right  thus  obtained  to  flood 
the  adjacent  uplands  is  not  affected  by  the  fact  that  the  flooding  has  not  been 
ab£olutely  continuous  during  all  that  time  because  of  breaks  and  leakages  in 
the  dam,  and  because  the  water  has  been  let  out  of  the  dam  at  certain  times  for 
the  purpose  of  floating  logs  into  the  river  below,  where  it  does  not  appear  that 
these  periodical  cessations  in  the  continuity  of  the  flooding  were  made  with  the 
intention  of  abandoning  the  right  to  do  so,  or  were  the  result  of  any  act  or  inter- 
ference on  the  part  of  the  owners  of  the  flooded  uplands. 

Quare,  as  to  the  right  of  the  Appellate  Division,  upon  an  appeal  from  a  Judg- 
ment of  the  Court  of  Claims,  to  modify  such  judgment  by  Increasing  the 
award. 

Appeal  by  the  plaintiff,  Benjamin  E.  Hall,  from  a  jndgment  of 
the  Court  of  Claims  of  the  State  of  New  York  in  favor  of  the 
plaintiff  for  $2,958.80,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  15th  day  of  September,  1903,  the  amount  of  the 
award  being  claimed  by  the  appellant  to  be  insufficient 
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WcUter  B.  Safford  and  Frederic  li.  Kellogg^  for  the  appellant. 

John  Cunneen^  Attorney-General,  and  S,  S.  Taylor ,  for  the 
respondent. 

Chester,  J. : 

The  claimant  and  his  sister,  Ermina  P.  Hall,  were  owners  of  cer- 
tain lands  on  both  sides  of  the  Saranac  river.  About  sixtj  acres 
of  these  lands,  including  an  undeveloped  water  power  thereon,  were 
appropriated  by  the  State,  pursuant  to  chapter  627  of  the  Laws  of  1898. 
Such  appropriation  was  made  on  the  13th  day  of  December,  1898. 
The  owners  and  the  State  were  unable  to  agree  upon  the  value  of 
the  property  so  appropriated  or  on  the  amount  of  damages  resulting 
therefrom.  Ermina  P.  Hall  thereafter  assigned  to  the  claimant  all 
her  interest  in  the  claim  for  damages  for  such  appropriation,  and 
under  the  law  the  claimant  presented  the  claim  to  the  Court  of 
Claims  for  determination.  The  case  has  been  twice  tried  by  that 
court.  Upon  the  first  trial  the  claimant  was  awarded  $2,000  dam- 
ages for  the  land  appropriated.  An  appeal  was  taken  from  that 
judgment  to  this  court,  where  the  judgment  was  reversed  upon  the 
ground  that  the  Court  of  Claims  adopted  an  erroneous  basis  of 
value  in  fixing  the  damages.  {Hall  v.  State  of  New  York,  72 
App.  Div.  361.) 

One  of  the  questions  involved  in  the  former  appeal  was  whether 
the  owners  had  acquired  by  prescription  the  right  to  erect  a  dam 
at  the  place  in  question,  which  would  set  the  water  of  the  stream 
back  and  thereby  overflow  lands  belonging  to  others,  and  it  was 
decided  that  they  had  acquired  such  right,  and  that  such  a  right 
was  appurtenant  to  the  lands  and  passed  under  a  conveyance 
thereof.  It  was  also  decided  that  the  claimant  had  not,  by  non- 
user,  lost  such  right  and  that  the  evidence  showed  no  intention  to 
abandon  it. 

The  case  has  been  again  tried  by  the  Court  of  Claims,  and,  not- 
withstanding the  former  decision  of  this  court,  upon  evidence  not 
essentially  different  from  that  on  the  former  trial,  but  covering 
more  completely  the  questions  presented,  that  court  has  held  that 
the  claimant  and  his  predecessors  in  title  had  acquired  no  pre- 
flcriptive  right  to  maintain  a  dam  for  the  entire  year,  but  for  only 
App.  Div.— Vol.  XCII.         7 
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eight  months  of  the  year,  and  that  without  the  right  to  maintain 
the  dam  for  the  entire  year  the  claimant  had  no  merchantable  water 
power  which  conld  be  made  the  basis  of  damages.  Nothing  was^ 
therefore,  awarded  him  for  the  water  power.  This  appears  to  be 
squarely  in  the  face  of  the  principle  established  by  this  court  upon 
the  former  appeal,  and  which,  until  reveraed,  must  stand  as  the  law 
of  the  case. 

Without  attempting  to  review  the  evidence  it  is  sufficient  to  say 
that  to  our  minds  it  shows  clearly  that  for  upwards  of  lifty  yeara 
the  predecessors  in  title  of  the  claimant  and  those  acting  with  them 
had  maintained  a  dam  at  the  place  in  question  nine  and  one-half  feet 
high  which  set  the  waters  back  upon  the  adjacent  property  of  other 
owners  at  all  times  when  it  suited  their  convenience  to  do  so. 
While  the  evidence  does  not  show  that  the  flooding  had  been  abso- 
lutely continuous  during  all  of  that  time  because  of  breaks  and 
leakages  in  the  dam  and  because  of  letting  the  water  out  of  the  dam 
at  certain  times  to  float  logs  in  tlie  river  below,  it  does  show  that 
these  persons  exercised  the  right  to  overflow  the  lands  during  that 
time  at  will.  There  is  nothing  in  the  evidence  that  these  periodical 
cessations  in  the  continuity  of  the  flooding  showed  any  intention  of 
abandoning  the  right  to  flood  whenever  they  desired.  Nor  did  such 
cessation  come  from  any  act  or  interference  of  the  owners  of  tlie 
uplands.  The  fact  of  flooding  and  of  impounding  the  waters  and 
of  their  use  appear  to  have  been  dependent  wholly  upon  the  pleasure 
and  will  of  the  owners  and  of  the  persons  operating  the  dam  by 
their  leave.  Under  such  circumstances  there  is  no  interruption  in 
the  continuity  of  the  user  or  abandonment  of  the  right  to  use. 
Non-user  does  not  affect  the  right  to  the  easement  unless  the  cir- 
cumstances show  an  inference  of  abandonment.  There  must  be  an 
overt  act  indicating  that  the  right  is  disturbed.  (Jones  Ease.  §  189 ; 
Washb.  Ease.  [4:th  ed.]  170-172.) 

It  is  said  in  the  American  and  English  Encyclopsedia  of  Law 
(Vol.  28  [1st  ed.],  1009)  that  *'  the  adverse  use  in  order  to  ripen  into 
prescriptive  right  must  be  continuous  during  the  whole  period. 
But  this  does  not  mean  that  it  must  be  constant  in  the  sense  of 
daily  use.  When  one  uses  the  water  whenever  he  sees  flt  without 
asking  leave  or  without  objection,  the  use  b  sufficiently  continuous 
and  a  grant  may  be  presumed.'' 
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The  same  principle  is  held  in  numerous  other  aothorities.  {Corvr 
weU  Mfg.  Co.  v.  Swift^  89  Mich.  503 ;  JUsssinger'a  Appeal^  109 
Penn.  St  290 ;  BodjUK  v.  Bodfish^  105  Mass.  317 ;  Heiperia  I/mdy 
etc.,  Co.  V.  BogerSy  83  Cal.  10 ;  Garrett  v.  Jackson,  20  Penn.  St. 
331.) 

.  While  the  questions  of  non-user  and  of  abandonment  were  not 
discussed  at  length  in  the  opinion  upon  deciding  the  former  appeal^ 
jet  they  were  involved  therein  the  same  as  here  and  necessarily 
entered  into  the  decision  there  made,  which  was  adverse  to  the  con- 
tention of  the  State.  The  evidence  upon  these  questions,  while  of 
much  greater  length  on  the  last  trial  than  on  the  iirst,  is  not  mate- 
rially different  from  that  considered  by  the  court  upon  the  former 
appeal,  where  it  was  decided  that  the  claimant  had  a  prescriptive 
right  to  maintain  his  dam  and  to  overflow  the  uplands.  That 
decision  must  control  the  determination  of  this  appeal. 

The  inconsistency  of  the  State  is  clearly  shown  in  its  insisting 
that  the  claimant  has  no  prescriptive  right  in  order  to  reduce  the 
compensation  it  should  make  to  him,  and  then  after  taking  his  prop- 
erty away  from  him  for  a  public  use  in  proceeding  at  once  to  the  erec- 
tion of  a  dam  at  the  place  in  question  without  any  right  whatever  to 
do  so,  other  or  different  from  that  possessed  by  the  claimant  or  his  pred- 
ecessor in  title.  At  the  time  it  took  his  property  the  prescriptive 
right  which  the  claimant  had  to  maintain  a  dam  there  was  a  prop- 
ertj'  right  for  which  he  was  entitled  to  receive  just  compensation. 
That  has  been  denied  him  in  the  court  below  and  he  has  simply  been 
awarded  what  his  property  was  worth  per  acre  for  camp  sites. 

There  was  testimony  that  the  dam,  the  reservoir  made  thereby 
and  the  water  power  were  valuable  for  storage  of  water  for  uses 
below  on  the  river,  for  generating  electricity,  for  saw  mill  and  for 
other  manufacturing  purposes.  Several  witnesses  as  to  value  testi- 
fied on  behalf  of  the  claimant.  One  expert  witness,  who  had  been 
a  former  State  engineer  and  surveyor,  valued  the  right  to  build  a 
dam  nine  and  a  half  feet  high  and  of  the  water  power  that  would 
lie  produced  by  such  a  dam  at  the  time  of  the  appropriation  by  the 
State  at  the  sum  of  $30,000.  That  estimate  of  value  was,  to  a  con- 
siderable extent,  based  upon  the  belief  that  there  was  a  market  in 
that  vicinity  for  electricity  that  could  be  generated  by  such  a  water 
power.    There  is  no  very  satisfactory  evidence  on  behalf  of  the 
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State  in  this  record  in  denial  of  the  fact  that  there  was  snch  a 
market.  Upon  another  trial,  however,  it  may  appear  more  clearly 
just  how  much  of  a  market  is  accessible  there  and  how  much  com- 
petition would  be  met  in  that  neighborhood  in  the  sale  of  electricity 
or  of  electric  power. 

While  we  may  have  the  power  to  modify  a  judgment  by  increas- 
ing the  award  made  by  the  Court  of  Claims,  upon  findings  of  that 
court  justifying  such  increase  {Sayre  v.  State  of  New  Torky 
123  N.  Y.  291),  we  do  not  think  that  in  a  case  where  there  are  no 
findings  and  where  the  evidence  might  be  materially  changed  upon 
another  trial  we  should  do  that. 

The  judgment  should  be  reversed  on  the  law  and  on  the  facts 
and  a  new  trial  granted  in  the  Court  of  Claims,  with  costs  of  the 
appeal  to  the  claimant. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted  in  the 
Court  of  Claims,  with  costs  of  the  appeal  to  the  claimant. 


Daniel  Kungkk,  Jr.,  Respondent,  v.  United  Traction  Company 
and  Schenectady  Railway  Company,  Appellants. 

Negligence  —  a  passenger  an  a  street  ear  injured  hy  a  collision  between  such  car  and 
a  car  attempting  to  pass  hy  a  crossover  switch,  due  to  its  rear  truck  foUoteing  the 
switch  track  instead  of  the  main  tra>ck  —  liability  of  the  one  company  owning  the 
railroad  and  of  the  other  using  it  under  a  traffic  agreement  —  respective  obligation, 
to  the  person  injured,  of  the  two  companies  —  res  ipsa  loquitur  —  excessive  speed. 

In  an  acUoii  brought  against  the  United  Traction  Company  and  the  Schenectady 
Railway  Company,  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  it  appeared  that  the  United  Traction  Company  operated  a  double- 
track  street  railway  in  the  city  of  Albany,  and  that  the  Schenectady  Railway 
Company  operated  its  cars  over  the  traction  company's  tracks  under  a  traffic 
agreement  which  devolved  upon  the  traction  company  the  duty  of  keeping  in 
repair  the  tracks  and  switches;  that  at  the  time  in  question  the  traction  com- 
pany was  engaged  in  repairing  a  portion  of  its  west-bound  track,  and  that  both 
east  and  west-bound  cars  were  obliged  to  use  the  east-bound  track;  that  one  o( 
the  traction  company's  west-bound  cars,  upon  which  the  plaintiff  was  a 
passenger,  had  crossed  over  to  the  east-bound  track  and  proceeded  to  the  east 
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end  of  a  pemuuiexit  croBsover  leading  from  the  east-bound  to  the  west-bound 
track;  that  an  east-bound  car  of  the  Schenectady  Railway  Company  had  just 
been  transferred  over  the  permanent  crossover  to  the  west-bouud  track  and 
had  stopped  with  its  east  end  about  ten  feet  west  of  the  west  end  of  the 
crossover;  that  some  persou,  apparently  acting  on  behalf  of  the  traction 
company,  threw  the  point  of  the  tongue  of  the  switch  in  the  crossover,  so  that 
the  Schenectady  company's  car  could  be  run  easterly  on  the  west-bound  track 
past  the  permanent  switch,  for  a  distance  sufficient  to  permit  the  traction  com- 
pany's car  to  cross  over  to  that  track  and  proceed  westerly  thereon;  that  there 
being  a  steep  grade  descending  toward  the  east,  the  motorman  of  the  Schenec- 
tady car  started  it  by  letting  off  the  brake  without  applying  any  power;  that 
tiie  front  trucks  of  the  car  passed  over  the  tongue  of  the  switch  properly,  but 
that  when  the  rear  trucks  reached  the  tongue  it  had  evidently  moved  out  of 
position,  so  that  the  rear  truck  took  the  crossover  instead  of  the  west-bound 
track,  throwing  the  rear  end  of  the  car  against  the  traction  company's  car  and 
causing  the  plaintiff  to  receive  injuries. 

ITeld,  that  a  judgment  against  both  defendants  should  be  affirmed; 

That  the  plaintiff,  being  a  passenger  on  one  of  the  traction  company's  cars,  that 
company  was  bound  to  use  the  utmost  human  skill  and  foresight  with  refer- 
ence to  maintaining,  operating  and  keeping  in  repair  its  tracks  and  switches, 
in  order  to  save  him  from  harm; 

That  the  tongue  of  the  switch  having  failed  to  remain  in  position,  or  having 
been  misplaced  because  of  some  unexplained  or  unascertained  cause,  it  was 
not  incumbent  upon  the  plaintiff,  as  against  the  traction  company,  to  show  the 
cause  of  the  displacement; 

That,  under  the  doctrine  of  res  ipta  loquitur,  the  traction  company  was  required 
to  explain  the  cause  of  the  displacement,  in  order  to  relieve  itself  from  the 
presumption  that  its  negligence  caused  the  accident; 

That,  with  respect  to  the  plaintiff,  the  Schenectady  Railway  Company  was  only 
bound  to  use  reasonable  and  ordinary  care  with  respect  to  the  circumstances 
confronting  it  at  the  time; 

That  it  bore  the  same  relation  to  the  plaintiff  as  if  he  had  been  driving  his  own 
horse  and  wagon  upon  the  street  instead  of  being  a  passenger  upon  one  of  the 
traction  company's  cars; 

That,  in  view  of  the  heavy  down  grade,  the  weight  of  the  Schenectady  car,  and 
the  knowledge  of  the  motorman  that  the  switch  was  not  fitted  with  appliances 
to  hold  the  tongue  in  place,  and  that,  when  running  against  the  point  of  the 
tongue  instead  of  against  the  heel  thereof,  he  was  using  the  switch  in  a 
manner  In  which  it  was  not  intended  to  be  used,  reasonable  and  ordinary  care 
required  the  motorman  to  proceed  very  slowly  and  to  keep  his  car  under 
control; 

That,  under  the  circumstances,  negligence  on  the  part  of  the  motorman  might 
be  based  upon  the  fact  that  he  testified  that  his  car  was  moving  about  three 
or  four  miles  an  hour  when  he  discovered  that  the  rear  truck  had  taken  the 
crossover. 

HouQHTON,  J.,  dissented  as  to  the  liability  of  the  Schenectady  Railway  Company. 


Digitized  by 


Google 


102  KLINQER  v.  UNITED  TRACTION  CO. 

Thibd  DEPABTMEirr,  March,  1904.  [Vol.  99. 

Separate  appeals  by  the  defendants,  the  United  Traction  Com- 
pany and  the  Schenectady  Railway  Company,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiJBE  for  $850  damages 
besides  costs,  entered  in  the  office  of  the  clerk  of  the  county  of 
Albany  on  the  9th  day  of  September,  1903,  upon  the  report  of  a 
referee. 

The  defendant  traction  company  owns  and  operates  a  double- 
track  surface  railway  in  various  streets  in  the  city  of  Albany, 
including  State  street.  Eagle  street  and  Washington  avenue.  The 
defendant,  the  Schenectady  Railway  Company,  by  a  traflSc  agree- 
ment between  it  and  the  defendant  traction  company,  runs  its  cars 
over  the  tracks  of  the  latter  company  on  the  streets  named.  Under 
the  traffic  agreement  between  the  two  defendants  the  duty  was 
devolved  upon  the  traction  company  of  keeping  the  tracks  and 
switches  in  connection  therewith,  over  which  the  cars  of  the  two 
companies  were  operated,  in  repair.  Each  of  the  defendants  oper- 
ated and  managed  its  own  cars  by  its  own  employees. 

The  plaintiff  while  a  passenger  in  one  of  the  traction  company's 
cars  was  injured  by  a  collision  between  that  car  and  a  car  operated 
by  the  Schenectady  Railway  Company.  On  the  8tli  day  of  Sep- 
tember, 1903,  the  day  of  the  accident,  the  traction  company  was 
engaged  in  replacing  the  old  rails  of  the  west-bound  track  on  the 
curve  at  State  and  Eagle  streets  with  new  rails  and  for  that  reason 
at  that  time  there  was  but  one  track  in  use  at  that  place  and  the 
entire  traffic  during  the  repairs  to  the  track  at  that  point  was  neces- 
sarily conducted  on  the  east-bound  track.  The  traction  company  had 
a  permanent  crossover  switch  on  Washington  avenue  north  of  Capitol 
park  from  the  east  to  the  west-bound  track  west  of  the  place  where 
the  west-bound  track  had  been  taken  up,  and  to  facilitate  the  trans- 
fer of  cars  to  the  track  so  being  used  the  traction  company  put  in 
a  temporary  crossover  below  Eagle  street,  on  which  east-bound  cars 
crossed  from  the  west  to  the  east-bound  track.  The  switch  tongue 
at  the  permanent  crossover  was  three  or  four  feet  long,  secured  by 
a  pin  at  the  heel  or  easterly  end  thereof,  movable  in  an  iron  plate 
upon  which  it  rested,  so  that  when  the  tongue  was  placed  against 
the  rail  of  the  main  track  it  formed  a  complete  joint  and  a  continu- 
ation of  the  main  track.  The  traction  company's  car,  upon  which 
die  plaintiff  was  a  passenger,  was  one  bound  westerly.    It  crossed 


Digitized  by 


Google 


KLINQER  V.  UNITED  TRACTION  CO.  103 

App.  DiT.]  TmBD  Depabtment,  March,  1904. 

bj  the  use  of  the  temporary  crossover  below  Eagle  street  to  the  east- 
bound  track  and  stopped  near  the  east  end  of  the  permanent  cross- 
over  north  of  Capitol  park.  The  Schenectady  Railway  Company's 
car  came  from  the  west  on  the  east-bound  track  and  had  been  trans- 
ferred over  the  permanent  crossover  to  the  west-bound  track  and 
stopped  with  its  east  end  about  ten  feet  west  of  the  west  end  of 
that  crossover.  Some  person,  apparently  acting  on  behalf  of  the 
traction  company,  threw  the  point  of  the  tongue  of  the  switch  in 
the  west-bound  track  so  that  the  car  could  run  down  easterly  on 
that  track  for  a  distance  sufficient  to  permit  the  traction  cojnpany's 
car  to  be  switched  over  to  it  and  proceed  westerly  thereon.  The 
grade  at  that  point  was  about  three  feet  in  one  hundred  descending 
towards  the  east.  The  motorman  on  the  Schenectady  car,  after 
receiving  the  signal  to  start,  started  his  car  by  letting  ofE  the  brake, 
without  applying  any  power.  The  front  trucks  of  his  car  passed 
over  the  tongue  properly  but  when  the  rear  trucks  reached  it  it  had 
evidently  moved  out  of  its  position  from  the  rail  far  enough  for  the 
flange  of  the  wheel  to  enter  and  so  the  rear  truck  went  down  on  the 
crossover  throwing  the  rear  end  of  the  car  over  on  the  other  track 
and  the  result  was  a  collision  between  the  car  and  the  traction 
company's  car  which  was  standing  east  of  the  crossover  on  the  east- 
bound  track,  and  the  plaintiff  was  thereby  injured. 

The  plaintiff  has  secured  a  judgment  against  both  defendants  and 
each  of  them  appeal  separately. 

Lewis  E,  Carr  and  Jwmes  0.  Carr^  for  the  appellant  Schenec- 
tady Railway  Company. 

Patrick  (7.  Dugan^  for  the  appellant  United  Traction  Company. 

Richard  0.  Bcusettj  for  the  respondent. 

Chsster,  J. : 

The  plaintiff  was  injured  while  a  passenger  on  one  of  the  trac- 
tion company's  cars.  While  it  is  true  that  his  injuries  were 
received  by  reason  of  a  collision  between  this  car  and  one  operated 
by  the  Schenectady  Railway  Company,  yet  the  primary  cause  of 
the  injury  was  the  misplacement,  or  the  failure  to  remain  where  it 
was  placed,  of  the  tongue  of  the  switch  maintained  and  operated  by 
Ae  traction  company,  and  we  think  it  is  a  fair  inference  from  the 
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testimony  that  such  misplacement  was  caused  by  the  concurring 
negligence  of  both  defendants.  Each  of  the  defendants  on  the  trial 
engaged  in  an  effort  to  cast  the  blame  for  the  plaintiff's  injuries 
upon  the  other. 

The  case  must  be  considered  having  regard  to  the  difference  in 
the  degree  of  care  which  the  defendants  were  bound  to  exercise  in 
relation  to  the  plaintiff  under  the  law.  He  having  been  a  passenger 
on  one  of  the  traction  company's  cars,  that  company  was  bound  to 
the  exercise  of  the  utmost  human  skill  and  foresight  with  reference 
to  maintaining,  operating  and  keeping  in  repair  its  tracks  and 
switches  in  order  to  save  him  from  harm.  {Palmer  v.  D.  <&  S, 
C.  Oo.^  120  N.  Y.  170  ;  Ooddington  v.  Brooklyn  Oroastown  H.  R. 
Co.,  102  id.  68  ;  Zimmer  v.  Third  Ave.  Ji.  B.  Co.,  No.  1,  36  App. 
Div.  265 ;  Koehne  v.  N.  T.  <&  Queens  Co.  B.  Co.,  32  id.  419.)  And 
the  tongue  of  the  switch  having  failed  to  remain  in  position  or  hav- 
ing been  misplaced,  because  of  some  unexplained  or  unascertained 
cause,  it  was  not  incumbent  upon  the  plaintiff,  as  against  the  trac- 
tion company  at  least,  to  show  the  cause  of  its  being  misplaced,  but 
under  the  doctrine  of  res  ipsa  loquitur  that  company  was  required 
to  explain  its  cause  in  order  to  relieve  itself  from  the  presumption 
of  negligence  in  causing  the  accident.  {Breen  v.  i\r.  Y.  C.  cfe  B^.  B, 
B.  B.  Co.,  109  N.  Y.  297 ;  Seyholt  v.  N.  T.,  L.  E.  d&  W.  B.  B.  Co., 
95  id.  562 ;  CaMwtll  v.  New  Jersey  Stearriboat  Co.,  47  id.  282 ;  JIol- 
hrook  V.  Utica  dk  Schenectady  B.  B.  Co.,  16  Barb.  113 ;  GUmare 
V.  Brooklyn  Heights  B.  B.  Co.,  6  App.  Div.  117.) 

The  Schenectady  Railway  Company,  on  the  other  hand,  was 
bound  to  the  exercise  of  reasonable  and  ordinary  care  only  under 
the  circumstances  which  confronted  it  at  the  time.  It  bore  the 
same  relation  to  the  plaintiff  as  if  he  had  been  driving  his  own 
horse  and  wagon  upon  the  street  instead  of  being  a  passenger  on  one 
of  the  traction  company's  cars.  ( Un^er  v.  Forty-second  St.,  etc.,  B. 
B.  Co.,  51  N.  Y.  497;  Seagrifv.  Brooklyn  Heights  B.  B.  Co.,  31 
App.  Div,  595.) 

Within  these  principles  of  law  it  seems  to  me  that  there  was  suf- 
ficient evidence  before  the  learned  referee  to  justify  his  conclusions 
that  each  of  the  defendants  was  guilty  of  negligence  and  that  the 
negligence  of  each  contributed  to  the  plaintiff's  injuries. 

The  negligence  charged  against  the  Schenectady  Railway  Corn- 
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pany  in  the  complaint  was  that  its  car  ran  at  an  excessive  rate  of 
speed ;  that  it  was  a  defective  car,  and  that  its  employees  upon  the 
car  were  negligent. 

There  was  no  proof  that  it  was  a  defective  car,  but  there  was 
proof  given  on  behalf  of  the  plaintiff  that  would  justify  the  infer- 
ence of  negligence  on  the  part  of  the  employees  upon  the  car,  grow- 
ing out  of  the  rate  of  speed  at  which  the  car  was  allowed  to  run  at 
the  time  of  the  collision.  The  car  had  been  switched  over  from 
the  east-bound  track  to  the  west-bound  track  and  stopped  at  a  point 
about  ten  feet  west  of  the  westerly  end  of  the  permanent  cross- 
over. The  traction  company's  car  was  standing  still  on  the  east- 
bound  track  close  to  the  east  end  of  the  crossover.  Some  one^ 
presumably  in  the  employ  of  the  traction  company,  threw  the 
tongue  of  the  switch  at  the  westerly  end  of  the  crossover  and 
the  Schenectady  Company's  car  was  started  in  its  attempt  to  run 
down  easterly  upon  the  west-bound  track.  McGraw,  its  motorman, 
SBkW  that  the  switch  was  set  for  that  track.  He  saw  the  traction 
company's  car  standing  at  the  other  end  of  the  switch  seventy-iive 
or  eighty  feet  away ;  he  knew  that  he  was  running  against  the  point 
of  the  tongue  of  the  switch,  and  not  against  the  heel,  and  in  a  way  that 
it  was  not  intended  to  be  used.  He  knew  that  it  had  no  rubber  or 
block  in  the  switch  to  hold  the  tongue  in  place.  His  car  was  a  very 
heavy  one,  about  twice  the  weight  and  about  twice  the  length  of  the 
traction  company's  car.  It  had  a  double  set  of  trucks  of  four  wheels 
each,  one  set  at  either  end  of  the  car,  which  was  from  fifty  to  sixty 
feet  long.  It  was  a  heavy  down  grade.  Under  such  circumstances 
r^ifionable  and  ordinary  care  would  require  him  to  proceed  very 
dowly  and  to  keep  his  car  under  control,  so  that  the  weight  and 
the  speed  of  the  car  would  not  jar  the  tongue  from  its  position  or 
misplace  the  switch,  or  if  it  did  do  that,  so  that  his  car  might  be 
stopped  before  injury  had  been  done  to  a  car  standing  so  near 
npon  the  other  track.  Yet  he  swore  that  his  car  was  moving  about 
three  or  four  miles  an  hour  when  he  discovered  the  rear  truck  had 
taken  the  crossover.  This  was  evidently  true  when  the  force  of  its 
contact  with  the  traction  company's  car  is  considered.  The  rear 
end  of  his  car  hit  the  westerly  end  of  the  traction  company's  car, 
knocked  it  off  the  track,  burst  it  in  and  shoved  it  sideways  from 
fifteen  to  twenty  feet  from  the  position  it  occupied.    The  front  end 
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of  his  car  went  a  distance  of  forty  or  fifty  feet  east  of  the  easterly 
end  of  the  crossover  before  it  was  stopped. 

While,  under  other  circumstances,  a  rate  of  speed  of  three  or 
four  miles  an  hour  could  not  fairly  be  regarded  as  evidence  of 
carelessness,  yet,  with  the  situation  presented  here  and  with  all 
these  facts  before  the  referee,  we  cannot  say  that  his  conclusion 
that  the  Sqhenectady  Railway  Company  was  negligent  is  unsup- 
ported by  the  evidence. 

On  the  trial  the  Schenectady  Railway  Company  rested  its  case 
on  its  exception  to  a  denial  of  its  motion  for  a  nonsuit  at  the  close 
of  the  plaintiff's  proof  and  announced  that  no  evidence  would  be 
introduced  on  its  behalf.  This  position  was  adhered  to,  except  that 
its  counsel  asked  a  few  questions  upon  cross-examination  of  the  wit- 
nesses produced  on  behalf  of  the  other  defendant,  the  answers  to 
which  did  not  materially  change  the  situation  so  far  as  the  plain tifPs 
case  against  it  was  concerned.  It  insists  that  any  testimony  bene- 
ficial to  the  plaintiff's  case  brought  out  upon  the  examination  of  the 
traction  company's  witnesses  cannot  prevent  it  from  having  the  fall 
benefit  of  its  exception  to  the  denial  of  its  motion  for  a  nonsuit.  It 
is  not  necessary  to  decide  as  to  this  contention,  as  the  conclusion  we 
have  expressed  as  to  the  correctness  of  the  decision  of  the  referee 
as  to  the  negligence  of  the  Schenectady  Railway  Company  is  based 
entirely  upon  the  plaintiff's  proofs  without  any  reference  to  that 
produced  by  the  traction  company  in  its  defense. 

We  also  think  that  the  judgment  against  the  traction  company  is 
amply  sustained  by  the  evidence  under  the  rules  of  law  applicable 
as  against  it.  The  negligence  charged  against  it  was  that  its  tracks, 
switch  and  the  appliances  connected  therewith  were  improper,  dan- 
gerous, insufficient  and  defective.  Notwithstanding  the  fact  that  the 
switch  may  have  been  misplaced  by  the  jarring  of  the  passage  over 
it  of  the  front  trucks  of  the  Schenectady  Company's  car,  yet  the  acci- 
dent was  caused  because  the  tongue  of  the  switch  did  not  stay  where 
it  was  put  by  its  own  employees.  It  was  bound  under  the  trafilc 
agreement  to  maintain  and  keep  in  repair  the  switch  and  the  tracks. 
The  only  inference  from  the  testimony  is  that  the  switch  waa 
operated  by  its  own  employees.  It  was  bound  to  the  highest  degree 
of  care  in  this  respect.  It  was  using  its  tracks  and  switch  in  a  way 
they  were  not  intended  to  be  used,  in  order  to  facilitate  the  repairs 
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to  its  tracks.  In  so  using  the  switch,  if  the  tongue  woald  not  remain 
in  plaoe  withont  some  mechanical  means  for  holding  it  there,  it  was 
its  dntj  to  provide  snch  means.  When  the  plaintiff  proved  that  the 
accident  happened  in  the  way  it  did,  the  presumption  was  that  the 
traction  company  was  negligent,  and  it  was  not  incumbent  upon  the 
plaintiff  to  show  the  cause  for  the  switch  being  misplaced.  Yet, 
notwithstanding  that  it  had  employees  in  the  vicinity  of  the  accident, 
it  did  not  call  a  single  witness  who  saw  the  accident. 

We  think,  therefore,  that  the  conclusion  of  the  referee  that 
both  the  defendants  were  negligent  has  sufficient  support  in  the 
testimony. 

The  judgment  as  against  both  defendants  should  be  affirmed, 
with  costs. 

All  concurred,  except  Houghtok,  J.,  dissenting  from  affirmance 
of  judgment  against  the  defendant  Schenectady  Railway  Company. 

Judgment  affirmed,  with  costs. 


Louis  Le  Duo,  as  Administrator,  etc.,  of  Louis  A.  Lb  Duo,  Late 
of  the  City  of  Cohoes,  N.  Y.,  Deceased,  Respondent,  v.  The 
New  York  Centbal  and  Hudson  River  Railroad  Company, 
Appellant. 

SegUgenee  — footpath  acron  the  tracki  of  a  txtilroad  —  when  it  i$  not  of  tueh  a 
kind  a»  to  require  active  vigilance  to  protect  one  ueing  it. 

In  an  action  brought  to  recoTer  damages  resulting  from  the  death  of  the  plain- 
tiff's intestate,  a  boy  ten  years  of  age  and  $ui  juris,  who,  while  crossing  the 
defendant's  ndlroad  track,  which  was  constructed  upon  its  right  of  way,  was 
struck  and  killed  by  a  locomotive,  the  plaintiff  contended  that  the  intestate 
was  killed  while  crossing  upon  a  path  or  trareled  way  across  the  railroad  tracks 
which  the  defendant  had  permitted  the  employees  of  a  neighboring  soap  factory 
and  others  to  use  for  many  years.  The  alleged  path  led  from  an  open  field 
on  the  west  side  of  the  right  of  way  to  the  yard  of  the  soap  factory  on  the  east 
side  of  the  right  of  way.  At  the  western  end  of  the  alleged  path  an  opening 
two  feet  wide  had  been  left  in  the  railroad  fence.  At  the  eastern  end  of  the 
alleged  path  the  railroad  fence  was  down.  All  persons  attempting  to  use  the 
alleged  path  from  either  direction  were  obliged  to  trespass  on  private  property 
in  order  to  get  to  it. 

Mdd,  that  the  pathway  was  not  such  a  one  as  imposed  upon  the  defendant  the 
duty  of  exercising  active  vigilance  to  protect  persons  using  thesame  from  hijuiy. 
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Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  15th  day  of  January,  1903,  upon  the 
verdict  of  a  jury  for  $3,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  23d  day  of  January,  1903,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

William  P.  Buddj  for  the  appellant. 
Mark  Cohn^  for  the  respondent. 

Chester,  J. : 

The  plaintiff's  intestate,  a  boy  over  ten  years  of  age,  was  struck 
by  a  locomotive  drawing  a  passenger  train  running  southerly  on  the 
defendant's  single-track  railroad  in  the  southerly  outskirts  of  the 
city  of  Cohoes,  while  he  was  crossing  such  track,  and  was  killed. 
The  plaintiff  has  received  a  verdict  for  the  resulting  damages  to 
the  next  of  kin,  and  from  the  judgment  entered  thereon  the 
defendant  has  appealed. 

The  contention  of  the  plaintiff  is  that  the  place  where  the 
deceased  was  crossing  was  a  path  or  traveled  way  across  the  railway 
track,  which  the  defendant  had  permitted  the  public  to  use  for 
many  years  for  their  convenience  in  crossing  at  that  point.  While 
it  is  in  the  limits  of  the  city  it  is  in  the  outskirts  thereof  and  it  is 
sparsely  settled  thereabouts,  especially  on  the  westerly  side  of  the 
track,  where  it  is  open  country  composed  of  farm  lands.  Between 
the  defendant's  depot  in  Cohoes  and  the  southerly  boundary  of  the 
city  there  is  no  street  crossing  the  defendant's  track  except  Columbia 
street  and  that  is  not  a  grade  crossing.  The  track  between  these 
points  is  entirely  upon  the  defendant's  right  of  way.  The  train 
was  running  at  a  speed  of  twenty  to  twenty-five  miles  an  hour.  On 
the  east  side  of  the  defendant's  right  of  way,  at  the  point  in  ques- 
tion, there  is  located  a  soap  factory.  On  the  west  side  of  the  right 
of  way,  somewhat  southerly  from  the  soap  factory,  is  a  frog  pond* 
where  the  plaintiff's  intestate  and  some  of  his  young  companions 
had  been  playing  on  the  afternoon  of  the  accident.  The  alleged 
pathway  was  one  commencing  in  the  west  line  of  the  defendant's 
right  of  way  at  the  top  of  an  embarkment  a  considerable  distance 
northerly  of  the  north  end  of  the  soap  works,  and  at  a  point  over 
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400  feet  northerly  from  the  place  where  the  plaintiff  alleges  in  his 
complaint  the  accident  happened,  and  then  leading  down  the  embank- 
ment to  and  across  the  track  to  the  easterly  side  thereof,  then  along 
that  side  of  the  track  southerly  to  the  southerly  end  of  a  railroad 
platform  at  the  soap  works,  then  down  a  steep  incline  to  the  southerly 
end  of  a  building  or  barn  south  of  the  soap  works,  and  then  across 
the  yard  of  the  soap  works  property  to  a  public  street. 

In  order  to  show  that  the  defendant  had  assented  to  the  use  of 
this  path  by  those  desiring  to  cross,  it  was  shown  that  on  the  west- 
erly side  of  the  track  at  the  point  where  the  path  enters  the  defend- 
ant's right  of  way  there  had  been  left  an  opening  in  the  railroad 
fence  about  two  feet  wide,  with  a  post  upon  each  side,  to  which  the 
defendant's  wire  fence  on  each  side  was  attached.  There  was  also 
evidence  that  the  wire  fence  on  the  easterly  side  of  the  defendant's 
right  of  way  at  the  southerly  end  of  the  building  or  barn  had  been 
allowed  to  be  down  for  some  time,  so  that  access  to  the  track  was 
not  prevented  by  the  fence  at  that  point,  and  that  for  a  considerable 
period  employees  at  the  soap  factory  and  others  had  gone  on  the 
defendant's  riglit  of  way  at  these  places  and  crossed  its  track  there. 
From  this  it  is  argued  that  the  defendant  had  acquiesced  in  the 
public  use  of  this  place  as  a  crossing  to  such  an  extent  as  amounted 
to  a  license  for  such  use  and  which  imposed  a  duty  upon  the  com- 
pany as  to  all  persons  so  crossing,  to  use  reasonable  care  in  the  run- 
ning of  its  trains  so  as  to  protect  persons  so  crossing  from  injury, 
under  the  doctrine  laid  down  in  the  case  of  Swift  v.  Staten  Island 
R.  T.  R.  B.  Co,  (123  N.  Y.  645)  and  kindred  cases.  But  to  hold 
that  doctrine  with  respect  to  the  facts  proven  in  this  case  would  put 
the  burden  upon  every  railway  company  to  give  some  warning  of  the 
approach  of  its  trains  at  every  point  upon  its  right  of  way  wherever 
people  were  accustomed  to  cross  it  whether  as  licensees  or  trespassers. 

I  do  not  think  the  doctrine  can  be  extended  to  apply  to  the 
facts  proven  in  this  case.  Here  there  is  no  alley,  public  place 
or  right  of  way  leading  up  to  the  defendant's  right  of  way 
at  either  of  the  places  where  it  is  shown  that  people  entered 
thereon  for  the  purpose  of  crossing,  as  has  been  the  case  in  many, 
if  not  most,  of  the  cases  where  the  doctrine  contended  for  has  been 
applied.  The  opening  in  the  fence  on  the  west  side  of  the  right  of 
way  led  to  an  open  field  or  pasture  lot.     The  place  where  the  fence 
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was  down  on  the  east  side  of  the  right  of  way  led  to  the  yard  of 
the  soap  factory  property.  All  persons  crossing  the  track  at  the 
place  in  question  were  obliged  to  trespass  on  private  property  to  get 
on  the  right  of  way  and  also  to  get  off  in  whichever  direction  they 
were  proceeding. 

The  cases,  too,  where  the  doctrine  has  been  applied  were  where 
the  crossing  had  been  nsed  extensively,  notoriously  and  with  the 
knowledge  of  the  defendant.  Whatever  may  be  said  of  the  nse  of 
the  opening  in  the  fence  on  the  west  side  of  the  track,  which  was 
evidently  left  for  the  convenience  of  those  going  to  the  soap  factory, 
and  of  the  use  of  the  path  leading  from  such  openings  across  the 
track  to  the  factory,  the  proof  certainly  does  not  show  an  extensive 
or  notorious  use  by  those  entering  the  right  of  way  on  the  easterly 
side  through  the  yard  of  the  soap  factory.  The  proprietor  of  the 
factory,  who  must  be  presumed  to  have  as  much  knowledge  of  the 
situation  as  any  one,  testified  that  there  has  been  no  path  leading 
from  his  lot  up  to  the  railroad  track  since  1888,  and  upon  the  plain- 
tiff's photograph  of  that  place  a  path  is  not  perceptible  except 
it  may  be  to  the  eye  of  an  expert. 

It  was  here  where  the  plaintiff's  intestate  entered  upon  the  right 
of  way  to  return  to  the  frog  pond  to  resume  his  play  with  his  com- 
panions after  a  short  absence,  when  in  crossing  the  track  he  waa 
killed.  The  path,  if  there  is  one,  at  that  point  does  not  lead  to  the 
frog  pond  but  up  along  the  rear  of  the  buildings  upon  the  factory 
property  to  a  point  near  the  southwesterly  comer  of  the  railway 
platform  at  the  factory.  If  there  is  any  fact  indisputably  proven 
in  this  case,  it  is  that  the  plaintiff's  intestate  was  not  crossing  the 
defendant's  track  upon  this  alleged  path  at  the  time  he  was  killed, 
but  he  was  a  very  considerable  distance  southerly  therefrom,  going 
towards  the  frog  pond  and  not  towards  the  opening  in  the  fence  on 
the  westerly  side  of  the  track  where  the  path  is  claimed  to  lead. 
For  this  reason,  even  if  it  be  conceded  that  the  defendant  owed  him 
a  duty,  had  he  been  upon  the  path,  he  was  clearly  a  trespasser  where 
he  was,  and  the  defendant  owed  him  no  duty  of  active  vigilance, 
and  would  only  be  liable  in  case  of  willful  or  intentional  misconduct 
resulting  in  his  injury.  No  evidence  justifying  a  verdict  on  that 
theory  was  given,  nor  was  the  cause  of  action  based  or  tried  upon 
that  theory. 
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The  evidence  showed  also  that  the  plaintiff's  intestate  was  guilty 
of  contributory  negligence.  He  was  a  boy  of  ten  years  of  age,  as 
bright  as  the  average  boy  of  that  age,  with  fair  hearing  and  good 
eyesight.  'No  claim  is  made  that  he  was  not  auijv/ris.  There  was 
a  spur  or  side  track  leading  northerly  on  the  east  side  of  the  main 
track  from  a  switch  about  140  feet  south  of  the  southerly  end  of  the 
railroad  platform  at  the  factory  to  such  platform,  and  there  was 
evidence  that  a  box  car  was  standing  upon  this  spur  at  the  time  of 
the  accident.  Notwithstanding  this,  the  plaintiff  testified  that  from 
the  point  where  he  said  he  saw  his  boy  look  both  ways  just  before  he 
proceeded  to  cross  the  tracks  he  could  see  about  500  feet  to  the 
north.  An  engineering  student  called  by  the  plaintiff  testified  that 
from  the  position  where  the  plaintiff  said  the  boy  was,  which  was 
about  25  feet  south  of  the  platform  of  the  soap  works,  and  allowing 
that  the  boy's  height  was  from  three  feet  five  to  three  feet  six  inches, 
he  could  see  up  the  track  280  feet  with  the  car  there  on  the  spur. 
On  the  other  hand,  an  engineer  sworn  for  the  defendant  testified  that, 
standing  upon  the  bank  10  or  12  feet  east  of  the  east  rail  opposite 
the  frog  pond,  and  at  the  place  where  it  was  alleged  in  the  com- 
plaint the  deceased  was  crossing  the  track  when  he  was  killed,  the 
track  can  be  seen  for  a  distance  of  775  feet  northerly,  and  that  a 
box  car  standing  at  the  platform  of  the  factory  would  not  at  all 
obstruct  the  view  northerly  up  the  track  from  that  point. 

So  that  even  upon  the  plaintiff's  testimony  alone,  which,  in  view 
of  the  testimony  of  the  defendant's  engineer,  is  as  favorable  to  the 
plaintiff's  case  as  it  could  well  be  made,  the  boy  had  an  unobstructed 
view  of  the  track  in  the  direction  from  which  the  train  was  coming 
for  a  sufficient  distance  to  have  avoided  it  if  he  had  given  any  heed 
to  the  situation  or  had  used  the  faculties  which  he  had.  He  was 
familiar  with  the  locality.  He  was  on  foot  and  could  easily  have 
stopped.  It  was  daylight.  If  he  did  not  see  the  train  before  he 
reached  the  track  it  was  by  reason  of  his  negligence.  If  he  did  see 
it,  his  going  on  without  stopping  was  an  act  of  gross  carelessness. 
Notwithstanding  the  evidence  that  the  boy  "  looked,"  it  is  clear,  in 
view  of  the  other  facts,  that  there  was  a  failure  on  the  part  of  the 
plaintiff  to  establish  that  his  intestate  was  free  from  contributory 
Diligence.  {McAvUffe  v.  N.  T.  C.  <Ss  H.  E.  B.  B.  Co.y  88  App. 
Div.  366.) 
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Upon  the  whole  case  the  verdict  was  clearly  against  the  evidence, 
and  the  defendant's  motion  to  set  aside  the  verdict  for  that  reason 
should  have  been  granted.  There  having  been  an  exception  to  that 
denial,  the  defendant  is  entitled  to  a  reversal. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Martin  Look  wood,  Respondent,  v,  Troy  City  Railway  Compaittj 

Appellant. 

Negligence  —  injury  to  a  driver  thrown  out  of  a  wagon  which  coUided  with  a  street 
car  on  a  narrow  bridge  —  charge  as  to  the  care  required  of  the  railroad  company 
—  a  disease  must  necessarily  and  directly  be  caused  by  the  injury. 

A  complalDt  in  an  action  to  recover  damages  for  personal  injuries  alleged: 
"Said  plaintiff  was  knocked  and  thrown  from  his  wagon  to  the  ground  and 
floor  of  said  bridge,  and  thereby  severely  injuring  the  said  plaintiff,  breaking 
his  ribs,  spraining  his  ankle  and  injuring  his  back  and  right  hip,  and  thereby 
made  him  sick,  sore,  lame  and  disabled  for  a  long  time,  and  prevented  him 
from  attending  to  his  business,  causing  him  to  suffer  great  pain  of  body  and 
mind,  and  caused  him  permanent  injury  and  disability  and  exposed  him  to 
still  greater  and  further  injury,  and  he  has  been  and  will  be  put  to  great 
trouble  and  expense  in  doctoring  and  trying  to  be  cured  of  his  said  injuries." 

Held,  that  proof  that  the  plaintiff  was  suffering  from  kidney  disease  as  a  result 
of  the  accident  was  not  admissible  under  the  pleadings,  it  not  appearing  that 
such  disease  was  necessarily  and  directly  caused  by  the  injuries  to  the  pUin- 
tiff's  back. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  sustained  by  the 
plaintiff  in  consequence  of  a  collision  between  the  plaintiff^s  wagon  and  one  of 
the  defendant's  street  cars,  it  appeared  that  the  collision  occurred  upon  a 
bridge  which  was  so  narrow  that  there  was  only  a  small  margin  of  space 
outside  the  defendant's  tracks  in  which  the  plaintiff's  wagon  could  pass  the 
defendant's  car. 

At  the  conclusion  of  the  principal  charge  the  following  colloquy  took  place 
between  the  defendant's  counsel  and  the  court:  "In  view  of  the  statement  of 
the  p1aintiff*s  counsel  to  the  jury  in  the  summing  up,  that  the  defendant  was 
bound  to  exercise  an  extraordinary  degree  of  care  in  operating  this  car  upon 
the  bridge.  I  ask  you  to  charge  the  jury  that  when  the  defendant's  motorman 
was  on  the  bridge  in  the  operation  of  the  car,  the  only  duty  and  obligation 
resting  upon  him  to  avoid  injury  to  the  plaintiff  was  the  exercise  of  the  reason- 
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able  care  which  a  reasonably  prudent  man  would  exercise  under  the  circum- 
stances. The  Court:  Well,  yes,  but  it  should  be  greater  than  it  would  be  in  a 
safer  place.  The  narrowness  of  the  passage  placed  a  duty  upon  the  motorman 
to  exercise  greater  care  and  caution  than  he  would  if  the  passageway  had  been 
wider.  Mr.  Roche:  I  except  to  the  charge  and  to  the  modification.  I  ask  you, 
however,  to  say  that  while  the  duty  and  obligation  must  be  proportioned  to 
the  surrounding  circumstances,  the  defendant's  motorman  was  not  bound  to 
exercise  an  extraordinary  degree  of  care  in  the  operation  of  the  car.  The 
Court:  I  decline  so  to  charge."    Defendant  excepted. 

Edd,  that  the  denial  of  the  request  to  charge  that  the  defendant's  motorman  was 
not  bound  to  use  an  extraordinary  degree  of  care  was  erroneous; 

That  notwithstanding  the  court  said,  "  Well,  yes,"  to  the  request  as  first  made, 
the  modification  of  the  request  was  followed  so  closely  by  the  denial  of  the 
request  to  charge  that  the  motorman  was  not  bound  to  exercise  an  extraor- 
dinary degree  of  care  that  the  jury  might  have  believed  that  it  was  the  duty 
of  the  motorman  to  exercise  extraordinary  care; 

That  the  defendant  was  entitled  to  a  charge  that  the  motorman  was  not  boimd 
to  exercise  an  extraordinary  degree  of  care,  but  ordinary  care  only,  under 
the  circumstances  which  confronted  him. 

Appra^l  by  the  defendant,  the  Troy  City  Railway  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered 
in  the  oiBce  of  the  clerk  of  the  county  of  Rensselaer  on  the  28th 
day  of  March,  1903,  upon  the  verdict  of  a  jury  for  $800,  also  from 
an  order  entered  in  said  clerk's  office  on  the  28th  day  of  March, 
1903,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  18th  day  of  April,  1903,  granting  the  plaintiff  an  extra 
allowance  of  costs. 

William  J.  Roehe^  for  the  appellant. 
f/l  K.  Long^  for  the  respondent. 

Ohbstkb,  J. : 

The  action  is  for  personal  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  negligence  of  the  defendant  in 
operating  one  of  its  electric  cars  on  a  bridge  over  the  Mohawk  river 
at  Ontario  street  in  the  city  of  Cohoes.  The  plaintiff  has  procured 
a  judgment,  and  the  defendant  appeals. 

With  reference  to  the  injuries  sued  for  it  is  alleged  in  the  com- 
plaint as  follows :  "  Said  plaintiff  was  knocked  and  thrown  from  his 
App.  Div.— Vol.  XCII.        8 
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wagon  to  the  ground  and  floor  of  said  bridge,  and  thereby  severely 
injuring  the  said  plaintiff,  breaking  his  ribs,  spraining  his  ankle  and 
injuring  his  back  and  right  hip,  and  thereby  made  him  sick,  sore, 
lame  and  disabled  for  a  long  time,  and  prevented  him  from  attend- 
ing to  his  business,  causing  him  to  suffer  great  pain  of  body  and 
mind,  and  caused  him  permanent  injury  and  disability  and  exposed 
him  to  still  greater  and  further  injury,  and  he  has  been  and  will  be 
put  to  great  trouble  and  expense  in  doctoring  and  trying  to  be  cured 
of  his  said  injuries." 

Upon  the  trial  the  plaintiff  was  allowed  to  prove,  over  the  defend- 
ant's objection  and  exception,  that  the  plaintiff  had  kidney  disease 
and  that  his  pliysician  had  treated  him  therefor,  and  he  sought  to 
show,  over  a  like  objection  and  exception,  that  this  disease  resulted 
from  the  plaintiff's  injuries.  One  of  the  objections  to  the  testimony 
was  that  it  was  not  within  the  pleadings,  and  that  the  defendant 
was  not,  therefore,  apprised  of  plaintiff's  claim  for  injury  for  that 
reason.  This  was  a  valid  objection  and  should  have  been  sustained. 
Kidney  disease  was  not  in  any  wise  specified  in  the  complaint  among 
the  injuries  alleged  to  have  been  received  by  the  plaintiff.  While  one 
of  the  plaintiff's  physicians  testified  that  trouble  with  the  kidneys  or 
kidney  disease  might  possibly  result  or  arise  from  injuries  to  the 
back,  the  proof  does  not  show  that  such  disease  was  necessarily  and 
directly  caused  by  the  injuries  to  plaintiff's  back,  and,  therefore,  if 
caused  by  the  accident,  it  constituted  special  damages  which  should 
have  been  specifically  alleged  by  the  plaintiff  if  he  sought  to  recover 
damages  therefor,  and  he  not  having  so  alleged  it,  it  was  error  to 
receive  the  evidence.  {Kleiner  v.  Third  Avenue  R,  R.  Co.,  162 
N.  Y.  193;  Gumbv.  Twenty-third  St.  R.  Co.,  114  id.  411.) 

The  case  is  unlike  that  of  Ehrgott  v.  Mayor  (96  N.  Y.  277), 
cited  by  the  plaintiff.  There  the  allegation  was  that  the  plaintiff 
had  suffered  "  great  bodily  injury  ;  that  he  became,  and  still  con- 
tinues to  be  sick,  sore  and  disabled  *  *  *  and  that  he  was 
otherwise  injured,"  and  the  court  held  that  these  allegations  were 
sufficient  to  authorize  proof  of  any  bodily  injury  resulting  from  the 
accident,  and  that  if  the  defendant  desired  that  they  be  more 
definite  it  could  have  moved  to  have  them  made  more  specific,  or 
for  a  bill  of  particulars. 

The  judgment  will  have  to  be  reversed  for  another  reason.     The 
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bridge  in  question,  were  the  accident  happened,  was  an  unusually 
narrow  one  and  left  only  a  small  margin  of  space  upon  the  south 
side  of  the  track,  where  plaintiff  was  driving,  for  his  wagon  to  pass 
the  defendant's  car  which  was  approaching  from  the  other  direction. 
In  so  passing  his  horse  became  fractious  and  there  was  a  collision 
between  the  car  and  his  wagon,  throwing  him  to  the  floor  of  tlie 
bridge  and  injuring  him.  After  the  conclusion  of  the  principal 
charge  of  the  court  to  the  jury  the  defendant's  counsel,  Mr.  Roche, 
said :  "  In  view  of  the  statement  of  the  plaintiff's  counsel  to  the 
jury  in  the  summing  up,  that  the  defendant  was  bound  to  exercise 
an  extraordinary  degree  of  care  in  operating  this  car  upon  this 
bridge,  I  ask  you  to  charge  the  jury  that  when  the  defendant's 
motorman  was  on  the  bridge  in  the  operation  of  the  car,  the  only 
duty  and  obligation  resting  upon  him  to  avoid  injury  to  the  plain- 
tiff was  the  exercise  of  the  reasonable  care  which  a  reasonably  pru- 
dent man  would  exercise  under  the  circumstances.  The  Court: 
Well,  yes,  but  it  should  be  greater  than  it  would  be  in  a  safer 
place.  The  narrowness  of  the  passage  placed  a  duty  upon  the 
motorman  to  exercise  greater  care  and  caution  than  he  would  if  the 
passageway  had  been  wider.  Mr.  Roche :  I  except  to  the  charge 
and  to  the  modification.  I  ask  yon,  however,  to  say  that  while  the 
doty  and  obligation  must  be  proportioned  to  the  surrounding  cir- 
cumstances, the  defendant's  motorman  was  not  bound  to  exercise  an 
extraordinary  degree  of  care  in  the  operation  of  the  car.  The 
Court :  I  decline  so  to  charge."     Defendant  excepted. 

Notwithstanding  the  court  said,  "  Well,  yes,"  to  the  request  as 
first  made,  the  modification  of  the  request  followed  so  closely  by 
its  denial  of  the  request  to  charge  that  the  motorman  was  not 
bound  to  exercise  extraordinary  care,  may  well  have  left  the  jury 
where  they  believed  that  the  court  viewed  the  situation  as  one 
requiring  just  that  degree  of  care  on  the  part  of  the  motorman. 

While  the  court  was  right  in  saying  that  the  motorman  was 
required  to  exercise  greater  care  and  caution  than  he  would  if  the 
passage  had  been  wider,  yet,  in  view  of  the  fact  stated  in  the  request, 
as  to  the  statement  of  plaintiff's  counsel  in  his  summing  up  to  the 
jury,  where  he  wrongly  stated  the  law  to  them,  the  defendant  was 
entitled  to  have  that  remedied  by  a  clear  and  correct  statement  of 
the  law  in  that  respect,  and  under  the  circumstances  it  was  entitled 
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to  the  specific  charge  contained  in  the  request,  that  the  defendant's 
motorman  was  not  bound  to  exercise  an  extraordiuaiy  degree  of 
care  in  the  operation  of  the  car,  as  that  stated  the  law  correctlj. 
The  degree  of  care  which  the  motorman  was  bound  to  exercise  was 
ordinary  care,  only,  under  the  circumstances  which  confronted  him 
and  not  an  extraordinary  degree  of  care.  This  principle  is  ele* 
mentary  and  does  not  require  the  citation  of  authority  in  support 
thereof,  and  the  failure  of  the  court  to  make  this  plain  to  the  jury 
and  the  refusal  to  charge  the  defendant's  request  in  this  respect 
requires  a  new  trial. 

The  cases  brought  by  passengers  on  railways,  where  the  doctrine 
of  extraordinary  care  has  been  applied,  have  no  application  to  the 
case  presented  here. 

Many  other  alleged  errors  upon  the  trial  are  urged  by  the  appel- 
lant in  support  of  its  appeal,  but  we  think  it  unnecessary  to  consider 
them,  as  under  the  light  of  the  discussion  which  has  been  had  con- 
cerning them  upon  this  appeal  the  same  situation  may  not  be  pre- 
sented upon  another  trial. 

For  the  errors  pointed  out  the  judgment  and  orders  appealed  from 
must  be  reversed,  with  costs  to  the  appellant  to  abide  the  event,  and 
A  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  The  New  York 
Realty  Corporation,  Respondent,  v.  Nathan  L.  Miller,  as 
Comptroller  of  the  State  of  New  York,  Appellant. 

Otrti&rari  to  retiew  the  refusal  of  the  State  Comptroller  to  remee  afranehiee  taa  — 
the  Comptroller  ehoutd  not  be  required  to  state  the  grounds  of  his  rrfusal  —  motun^ 
to  amend  the  writ  — failure  of  the  Comptroller  to  appear  on  the  motion  for  the 
writ. 

Section  108  of  the  Tax  Law  (Laws  of  1896,  chap.  008).  relative  to  certiorari  pro* 
ceedings  to  review  the  action  of  the  State  Comptroller  in  refusing  to  revise  and 
readjust  a  franchise  tax  imposed  upon  a  corporation,  nowhere  authorizes  or 

I  xeqolres  the  Comptroller  to  return,  in  obedience  to  the  writ,  the  grounds  of  hk 
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refusal.  If  the  writ  contains  such  a  provision  it  may  be  stricken  out  on  motion 
as  unauthorized. 
Where  the  petition  for  the  writ  includes  a  prayer  that  the  Comptroller  be 
directed  to  return  the  grounds  of  his  refusal,  the  Comptroller,  by  neglecting 
to  appear  upon  the  return  day  of  the  motion  for  the  writ,  does  not,  if  such  a 
provision  is  inserted  in  the  writ,  waive  his  right  to  move  to  strike  it  out;  but 
the  court  should,  before  hearing  him  upon  the  motion,  first  require  him  to 
excuse  his  default. 

Appeal  by  the  defendant,  Nathan  L.  Miller,  as  Comptroller  of 
the  State  of  New  York,  from  an  order  of  the  Supreme  Court,  made 
at  the  Albany  Special  Term  and  entered  in  the  othce  of  the  clerk  of 
the  county  of  Albany  on  the  28th  day  of  September,  1903,  denying 
the  defendant's  motion  to  amend  a  writ  of  certiorari  theretofore 
granted  herein. 

Edward  F.  Clarhy  for  the  respondent. 

John  Cunneen^  Attomey-Oeneral,  And  William  S.  Woody  for  the 
appellant. 

Chester,  J. : 

The  order  appealed  from  was  made  in  a  proceeding  to  review  a 
determination  of  the  Comptroller  in  refusing  to  revise  and  readjust 
a  franchise  tax  imposed  upon  the  relator.  By  it  the  appellant's 
motion  to  amend  the  writ  of  certiorari  granted  herein  by  striking 
from  the  command  thereof  the  words  "and  the  grounds  for  your 
refusal  to  revise  and  readjust  the  same  in  the  manner  and  as 
requested  by  said  New  York  Realty  Corporation,"  was  denied. 
The  motion  for  the  writ  was  made  upon  notice  to  the  Comptroller, 
who  failed  to  appear  upon  the  return  day  of  the  notice.  The  prayer 
for  relief  contained  in  the  petition  included  a  prayer  that  the  Comp- 
troller be  directed  to  return  the  ground  of  his  refusal  to  revise  and 
readjust  the  tax,  and  that  requirement  was  included  in  the  writ 
as  issued. 

The  Tax  Law  provides,  with  respect  to  the  review  of  the  deter- 
mination of  the  Comptroller  by  certiorari,  that  "  for  the  purpose  of 
such  review  the  Comptroller  shall  return  on  such  certiorari  the 
accounts  and  all  the  evidence  before  him  on  such  application  and 
all  the  papers  and  proofs  upon  the  original  statement  of  such 
account  and  all  proceedings  thereon."     (Laws  of  1896,  chap.  908, 
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§  196.)  The  statute  nowhere  authorizes  or  requires  the  Comptroller 
to  return  the  grounds  of  his  refusal  to  revise  or  readjust  the  account 
for  taxes.  This  court  held,  under  section  252  of  the  Tax  Law,  in  a 
case  where  a  writ  of  certiorari  commanded  more  than  the  statute 
required  to  be  returned,  that  such  command  should  be  stricken  out 
upon  motion,  as  being  unauthorized.  {People  ex  reL  Buffalo  Gas 
Co.  V.  Commissioners^  55  App.  Div.  186.)  So  it  was  held  by  the 
old  General  Term  in  the  first  department  that  a  board  of  assessors 
could  not  be  required  to  return  the  methods  by  which  they  have 
arrived  at  a  conclusion  in  determining  the  amount  of  damages  sus- 
tained by  property  owners  by  reason  of  a  change  of  grade  pursuant 
to  chapter  729  of  the  Laws  of  1872.  {People  ex  rel.  Heiser  v. 
Gilon,  51  N.  Y.  St.  Repr.  825.) 

The  same  principle  applies  here,  for  this  writ  clearly  requires  the 
Comptroller  to  return  more  than  the  law,  under  which  the  proceed- 
ings to  review  were  instituted,  authorizes  or  requires  him  to  return 
and  to  that  extent  is  unlawful. 

The  relator  insists,  however,  that  because  the  Comptroller  did  not 
appear  upon  the  return  day  of  the  motion  for  the  writ  he  has 
waived  the  right  to  move  to  amend  it.  It  is  true  that  the  ordinary 
rule  is  that  where  a  party  makes  a  default  in  appearing  the  court 
may  grant  the  relief  prayed  for.  Indeed  rule  37  of  the  Genera] 
/Rules  of  Practice  expressly  so  provides  with  respect  to  motions. 
But  the  same  rule  also  provides  that,  upon  default,  the  relief  asked 
for  may  be  granted  "  unless  the  court  shall  otherwise  direct."  The 
court,  tlierefore,  was  not  bound,  in  such  a  case,  to  grant  the  relief 
simply  because  it  was  asked  for.  Where  a  moving  party  in  his 
papers  asks  the  court  to  grant  unlawful  relief,  it  would  not,  even  on 
default,  grant  such  relief,  if  it  had  any  knowledge  or  intimation  that 
it  was  unlawful,  but  it  would  "  otherwise  direct "  and  would  confine 
itself  to  the  exercise  of  lawful  power.  It  was  fairly  incumbent  upon 
the  appellant  in  this  case  when  he  received  the  relator's  notice  of 
motion  to  advise  the  court  that  the  moving  party  was  asking  for 
more  than  it  was  lawfully  entitled  to  and  thus  save  the  court  from 
being  led  by  the  other  side  into  granting  unlawful  relief.  The 
appellant  not  having  done  so,  and  not  having  made  any  attempt 
whatever  to  excuse  his  default,  we  think  tlie  court  was  justified  for 
these  reasons  in  denying  his  motion  to  amend  the  writ.     We  think, 
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however,  that  by  simply  failing  to  appear  he  did  not  waive  liis  right 
to  move  to  amend  by  striking  out  from  the  writ  the  provision  which 
the  relator  ought  not  to  have  asked  the  court  to  insert,  but  the  appel- 
lant by  his  default  having  practically  permitted,  or  at  least  not  pre- 
vented, the  insertion  of  such  a  provision,  if  the  court  is  to  enforce 
observance  of  the  usual  and  orderly  methods  of  practice,  it  should 
first  require  him  to  excuse  his  default  before  hearing  him  upon  his 
motion  to  strike  out. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars  costs 
and  disbursements,  with  leave  to  the  appellant  to  renew  his  motion 
to  the  Special  Term  on  excusing  his  default. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  the  appellant  to  renew  his  motion  at  Special  Term  on  excus- 
ng  his  default. 


In  the  Matter  of  the  Application  of  John  Gtles  Ford,  Appellant, 
for  a  Peremptory  Writ  of  Mandamus  against  The  Boabd  of 
Supervisors  of  Delaware  County,  Respondent. 

JPMiaUion  of  election  notices  —  effect  of  more  tlum  one  paper  being  deeignated  by 
the  board  of  supervieors  —  in  fixing  the  compeneation  thertfor,  the  auperneore 
are  not  limited  by  the  prices  fixed  by  section  21  of  the  County  Law. 

Under  section  22  of  the  County  Law  (Laws  of  1892,  chap.  686)  the  board  of 
supervisors  of  a  county  are  authorized  to  direct  the  publication  of  the  election 
notices  in  but  two  newspapers,  one  representing  each  of  the  two  principal 
political  parties. 

An  attempt  by  the  members  of  the  board  of  supervisors  to  designate  for  this  pur- 
pose four  papers  for  each  of  the  two  principal  political  parties  is  not  valid  as  to 
the  paper  first  mentioned  in  each  of  the  respective  lists,  but  is  void  as  to  all  of  the 
papers  so  designated,  and  no  resolution  revoking  the  designation  is  necessary. 

Section  21  of  the  County  Law,  relative  to  the  publication  of  the  Session  Laws, 
provides:  *' The  expense  of  such  publication  ♦  ♦  ♦  in  counties  not  having 
a  city  of  over  fifty  thousand  inhabitants  shall  not  be  less  than  twenty  nor  more 
than  fifty  cents  per  folio,  and  in  other  counties  not  less  than  thirty  nor  more 
than  fifty  cents  per  folio;  the  specific  rate  in  either  case  to  be  fixed  by  the 
board  of  supervisors." 

Section  22,  relating  to  the  publication  of  election  notices,  provides:  "Such 
boards,  except  in  the  counties  of  Erie  and  Kings,  shall,  in  like  manner,  design 
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nate  two  newspapers,  representing  respectively  each  of  the  two  principal 
political  parties  into  which  the  electors  of  the  county  are  divided,  in  which 
shall  be  published  the  election  notices  issued  by  the  Secretaiy  of  State,  and  the 
official  canvass,  and  lix  the  compensation  therefor,  which  shall  be  a  county 
charge." 

Edd,  that  the  phrase,  "in  like  manner,"  contained  in  section  22,  only  relates  to 
the  designation  of  the  newspapers  in  which  the  election  notices  shall  be  pub- 
lished, and  not  to  the  fixing  of  the  compensation  for  the  publication  of  such 
notices; 

That  the  board  of  supervisors,  in  fixing  the  compensation  for  the  publication, 
is  not  limited  by  the  rates  fixed  by  section  21  for  publishing  the  Session  Laws. 

Appeal  by  the  petitioDer,  John  Giles  Ford,  from  an  order  of  the 
Supreme  Court,  made  at  the  Broome  Special  Term  and  entered  in 
the  ofBce  of  the  clerk  of  the  county  of  Delaware  on  the  21st  day  of 
December,  1903,  denying  the  petitioner's  application  for  a  peremp- 
tory writ  of  mandamus. 

The  relator  is  the  proprietor  of  a  Republican  newspaper  published 
in  the  county  of  Delaware  known  as  the  Stamford  Recorder. 

During  the  annual  session  of  the  board  of  supervisors  of  that 
county  held  in  November,  1902,  the  Ilepublican  members  of  that 
board  signed  and  filed  with  its  clerk  a  written  designation  of  four 
Republican  papers,  in  which  designation  the  relator's  paper  was 
first  named,  to  publish  the  election  notices  for  the  ensuing  year.  A 
similar  designation  of  four  Democratic  papers  was  made  and  filed 
by  the  Democratic  members  of  the  board  for  the  same  purpose. 

Upon  discovery,  in  July,  1903,  that  the  election  notices  would  be 
of  unusual  length  and  if  published  in  eight  papers  at  the  old  rate 
would  involve  an  expense  of  upwards  of  $20,000,  a  special  meeting 
of  the  board  of  supervisors  was  called  and  convened  on  the  twentieth 
of  that  month,  and  on  the  next  day,  after  being  advised  by  the  dis- 
trict attorney  of  the  county  that  the  designation  of  four  papers  for 
each  party  to  publish  the  election  notices  was  an  illegal  designation, 
resolutions  were  unanimously  passed  by  the  board  revoking  and 
rescinding  the  designation  theretofore  made,  directing  the  members 
of  the  board  representing  each  of  the  two  principal  parties  to  each 
designate  one  paper  to  publish  the  election  notices  and  fixing  the 
compensation  for  the  papers  so  to  bo  designated  at  ten  cents  a  folio 
for  the  first  300  folios  and  five  cents  a  folio  for  all  folios  in  excess 
of  that  number,  for  the  publication  of  such  notices. 
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When  the  relator  became  aware  of  the  fact  that  it  was  claimed 
that  the  designation  of  his  paper,  with  the  three  other  papers,  was 
invalid,  he  on  the  20th  day  of  July,  1903,  filed  with  the  clerk  of  the 
board  a  written  acceptance  of  such  designation. 

After  the  adoption  of  such  resolutions  the  members  of  the  two 
political  parties  proceeded  to  make  designations,  and  all  the  Repub- 
lican members  on  July  21, 1903,  signed  a  written  designation  of  the 
Stamford  Recorder  to  publish  the  election  notices  in  the  county  of 
Delaware  for  the  year  1903. 

The  relator  wrote  below  such  designation  the  following  :  "  The 
above  designation  is  hereby  accepted  at  the  compensation  fixed  by 
the  Board  July  21st,  1903.     J.  Giles  Ford." 

The  designation  and  acceptance  were  tiled  with  the  clerk,  and  the 
relator  published  the  election  notices  for  the  year  1903  in  his  paper 
the  required  length  of  time. 

At  the  annual  session  of  the  board  in  November,  1903,  the  relator 
presented  his  bill  for  such  publication,  341  folios  at  the  rate  of  fifty 
eents  per  folio,  amounting  for  fourteen  weeks  to  $2,387,  for  audit. 

The  bill  was  audited  by  the  board  at  332  folios  at  the  rate  fixed 
by  it  and  allowed  at  $442.40. 

The  difference  in  the  number  of  folios  arises  from  the  board  treat- 
ing the  matter  published  as  one  notice  and  not  as  separate  notices  in 
which  fractional  parts  of  a  folio  had  been  charged  as  for  a  full  folio^ 
There  is  no  claim  that  the  matter  published  contained  in  fact  more 
than  332  folios. 

Prior  to  1903  the  rate  paid  by  the  board  had  been  fifty  cents  per 
folio  pursuant  to  a  resolution  passed  in  1900  fixing  that  rate. 

From  an  order  denying  the  relator's  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  board  to  audit  and  allow  his  claim 
at  the  rate  of  fifty  cents  per  folio  according  to  the  items  thereof,  he 
appeals. 

Charles  Z.  Paahley^  for  the  appellant. 

Oeorge  A.  Fisher^  for  the  respondent. 

Chester,  J. : 

The  contention  of  the  relator,  briefly  stated,  is  that  his  paper  hav- 
ing been  the  first  of  the  four  named  in  the  designation  of  November, 
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1902,  such  designation  as  to  bis  paper  was  a  valid  one  whicli  could 
not  thereafter  be  withdrawn  or  rescinded ;  that  the  Republican 
members  had  no  power  thereafter  to  make  another  designation; 
that  the  rate  of  compensation  fixed  by  the  resolution  of  July  21, 

1903,  was  illegal  because  below  the  minimum  fixed  by  law ;  that  the 
acceptance  of  the  designation  on  July  21,  1903,  was  signed  by  him 
while  under  duress  and  that  by  such  acceptance  he  did  not  waive 
his  right  to  publish  the  election  notices  under  the  prior  designation 
and  to  be  paid  therefor  at  the  previously  existing  rate  of  fifty  cents 
per  folio. 

The  County  Law,  which  was  in  force  at  the  time,  authorized  the 
designation  of  1/wo  newspapers  only,  one  representing  each  of  the 
two  principal  political  parties,  in  which  to  publish  election  notices. 
(Laws  of  1892,  cliap.  686,  §  22.)  The  attempted  designation  of  four 
papers  representing  each  of  the  two  parties  was  clearly  void  as  to 
all  the  papers  so  designated,  unless  the  circumstance  that  the  relator's 
paper  was  named  first  in  enumerating  the  four  makes  the  designa- 
tion valid  as  to  it. 

Two  cases  are  cited  by  the  relator  in  support  of  his  contention  in 
this  respect.  The  first  is  People  v.  Supervisors  of  Richmond  Co. 
(20  N.  Y.  252).  There  two  persons  had  been  appointed  to  fill 
vacancies  in  the  oflSce  of  commissioners  of  highways.  Three  had 
been  elected  and  classified.  The  commissioners  of  the  first  and 
third  class  omitted  to  qualify  and  two  were  appointed  to  fill  the 
vacancies  without  any  designation  of  the  class  to  which  they  respec- 
tively belonged.  Johnson,  Ch.  J.,  who  wrote  the  opinion  of  the 
court,  says :  "  It  seems  to  me  a  natural  construction  to  place  upon 
such  an  appointment  to  regard  the  first-named  appointee  as  appointed 
to  the  first  class,  and  that  construction  I  am,  in  the  absence  of  any 
authority  upon  the  subject,  inclined  to  adopt,  rather  than  come  to 
the  conclusion  that  no  effectual  appointment  was  made."  The  only 
determination  made  upon  that  branch  of  the  case  was  as  to  the 
classification  of  the  two  commissioners  where  the  appointment  of 
both  was  authorized,  and  such  determination  was  based  upon  the 
construction  which  the  court,  in  the  absence  of  authority,  deemed  it 
essential  to  put  upon  an  appointment  so  made. 

The  other  case  cited  is  People  ex  rel,  Banta  v.  Kneissel  (58  How. 
Pr.  404).     There  the  mayor  of  New  York  nominated  to  the  board 
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of  aldermen  for  confirmation  four  persons  as  inspectors  of  weights 
and  measures,  when  there  were  only  two  such  officers  in  the  city, 
one  for  the  first  and  the  other  for  the  second  district.  The  board 
of  aldermen  acted  upon  the  nominations  separately,  and  the  court 
held  that  the  relator,  who  was  the  one  first  confirmed,  was  lawfully 
appointed,  although  in  the  opinion  it  was  stated  that  "  regularly 
and  properly  one  person  only  should  have  been  nominated  for  each 
of  these  offices." 

These  cases  undoubtedly  were  properly  decided  upon  the  facts 
presented,  but  they  should  not  be  regarded  as  authorities  to  be 
extended  beyond  the  questions  there  presented  for  decision. 

Here  there  was  an  effort  to  deal  out  "  patronage  "  to  four  papers 
instead  of  to  one.  This  was  attempted  to  be  done  by  a  single 
designation  naming  all  four.  There  was  but  one  transaction.  The 
whole  scheme  was  void  as  being  unauthorized  by  law.  The  fact 
that  the  relator's  paper  happened  to  be  first  named  in  such  a  scheme 
cannot  fairly  be  regarded  as  making  a  legal  designation  of  his  paper 
when  all  the  rest  of  the  attempt  was  concededly  unlawful  and  void. 
Section  19  of  the  County  Law  (Laws  of  1892,  chap.  686,  as  amd.  by 
Laws  of  1900,  cliap.  400)  authorizes  the  designation  of  certain  news- 
papers to  publish  the  Session  Laws  and  Concurrent  Resolutions  of 
the  Legislature  required  by  law  to  be  published,  fixes  the  method 
of  making  such  designation,  and  provides  that  "any  designation  of 
a  paper  or  papers  made  contrary  to  the  provisions  of  this  section 
shall  be  void."  Section  22  of  the  County  Law  provides  for  the 
designation  "in  like  manner"  of  two  newspapers  for  the  publi- 
cation of  election  notices.  The  language  quoted  from  section  19 
which  by  section  22  is  thus  made  applicable  to  the  method  of 
designating  papers  to  publish  election  notices  is  broad  enough  to 
cover  and  to  prohibit  a  designation  of  papers  in  excess  of  the 
nnmber  authorized  by  law  as  well  as  to  prevent  a  departure  from 
the  methods  authorized  by  law  for  the  designation,  and  the  desig- 
nation as  a  whole,  including  that  of  the  relator's  paper,  was  one 
which  came  under  the  express  condemnation  of  the  statute  and  was, 
therefore,  unlawful.  Such  an  attempt  by  members  of  the  board 
could  in  no  way  bind  the  county  nor  confer  any  rights  upon  the 
relator. 

The  designation  of  November,  1902,  having  been  unlawful,  it  was 


Digitized  by 


Google 


124  MATTER  OF  FORD  v.  SUPERVISORS. 


Third  Department,  March,  1904.  [Vol.  92. 

as  if  no  designation  had  been  made  and  tliere  was  no  need  of  the 
passage  by  the  board  of  the  resolution  revoking  and  rescinding  it. 
Without  such  resolution  nothing  stood  in  the  way  of  a  legal  desig" 
nation  at  the  first  opportunity. 

The  board  was  charged,  I  think,  under  the  law,  with  the  duty  of 
fixing  the  compensation  for  publishing  these  notices.  Section  19  of 
the  County  Law  (as  amd.  supra)  provides  for  the  designation  of 
newspapers  for  the  publication  of  the  Session  Laws  and  for  the 
manner  of  such  designation.  Section  21  provides  that  "the  expense 
of  such  publication  *  *  *  in  counties  not  having  a  city  of 
over  fifty  thousand  inhabitants  shall  not  be  less  than  twenty  nor 
more  than  fifty  cents  per  folio,  and  in  other  counties  not  less  than 
thirty  nor  more  than  fifty  cents  per  folio ;  the  specific  rate  in  either 
case  to  be  fixed  by  the  board  of  supervisors."  Then  follows  section 
22  relating  to  election  notices  and  official  canvass  which  is  as 
follows :  "  Such  boards,  except  in  the  counties  of  Erie  and  Kings, 
shall,  in  like  manner,  designate  two  newspapers,  representing  respec- 
tively each  of  the  two  principal  political  parties  into  which  the 
electors  of  the  county  are  divided,  in  which  shall  be  published  the 
election  notices  issued  by  the  Secretary  of  State,  and  the  official 
canvass,  and  fix  the  compensation  therefor,  which  shall  be  a  county 
charge." 

The  argument  in  behalf  of  the  relator  is  that  the  phrase  "  in  like 
manner"  in  section  22  refers  not  only  to  the  method  of  designation, 
but  to  fixing  the  compensation,  and,  therefore,  that  the  board  in 
fixing  the  compensation  was  limited  by  tlie  rates  fixed  by  section  21 
for  publishing  the  Session  Laws.  To  uphold  that  theory  requires  a 
somewhat  forced  and  unnatural  construction  of  the  section.  The 
language  is  that  "such  boards  *  *  *  shall,  in  hke  manner, 
designate  two  newspapers  *  *  *  in  which  shall  be  published 
the  election  notices  *  *  *  and  fix  the  compensation  therefor." 
It  is  not  that  it  shall  in  like  manner  designate  the  newspapers  and  in 
like  manner  fix  the  compensation.  I  do  not  think  we  should  give  a 
forced  or  liberal  construction  to  this  section,  the  only  effect  of  which 
in  this  case  will  be  to  add  to  the  public  burdens  when  the  other  con- 
struction seems  the  natural  and  reasonable  one.  But  it  is  urged  that 
such  a  construction  will  permit  a  board  to  fix  a  rate  much  above  the 
maximum  rate  for  publishing  the  Session  Laws  as  well  as  one  below 
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the  minimum  rate  forsnch  publication  and  much  abuse  might  result 
We  may  trust  to  the  electors  to  deal  with  a  supervisor  who  would 
use  his  position  to  aid  in  fixing  an  unreasonably  high  rate  or  a  rate 
above  the  usual  or  prevailing  rate  for  such  a  service. 

The  view  of  the  case  so  far  expressed  if  correct  leaves  the  ques- 
tion of  the  alleged  duress  of  the  relator  in  signing  the  acceptance 
of  the  last  designation  at  the  rate  then  fixed  of  little  moment,  yet  it 
will  be  briefly  referred  to.  It  appears  that  the  relator  was  present 
at  the  special  session  of  the  board  in  July  and  was  told  by  several 
Republican  members  that  as  a  condition  of  designating  his  paper  he 
must  sign  a  written  acceptance  thereof.  He  went  before  the  board 
and  protested  against  its  action  and  stated  what  he  claimed  his  rights 
to  be  under  the  alleged  designation  of  the  prior  November.  The 
written  designation  of  his  paper  was  then  prepared  and  signed  by 
all  the  Republican  members.  Before  filing  it  he  was  informed  that 
if  he  did  not  indorse  his  acceptance  thereon  the  designation  would 
be  given  to  some  other  paper.  He  then  wrote  on  the  designation 
the  words  **  The  above  designation  is  hereby  accepted."  That  was 
not  deemed  sufiicient,  the  chairman  insisting  that  the  words  ^'  at  the 
compensation  fixed  by  the  Board  July  2l8t,  1903,"  be  added.  These 
words  were  finally  added  and  the  acceptance  signed  by  the  relator. 
There  was  no  duress  or  coercion  about  all  this.  The  relator  was 
over  twenty-one  years  of  age,  possessed  of  all  his  faculties,  under 
no  restraint  whatever  and  was  engaged  in  making  the  best  bargain 
for  himself  that  he  could.  His  conduct  simply  showed  that  if  he 
could  not  procure  the  designation  at  the  old  fifty  cent  rate  he  was 
willing  to  accept  it  at  the  rate  fixed  by  the  board,  and  that  if  he  had 
any  rights  under  the  prior  unlawful  designation  he  waived  them  by 
accepting  the  new  designation  upon  the  terms  fixed  by  the  board. 

Upon  all  the  facts  of  the  case  the  Special  Term  was  fully  justified 
in  exercising  its  discretion  against  granting  the  writ  asked  for  by 
the  relator. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements. 
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The  People  of  the  State  of  New  York  ex  rel.  The  New  York 
Central  and  Hudson  River  Railroad  Company,  Relator,  v.  The 
Board  of  Railroad  Commissioners  of  the  State  of  New  York 
and  Others,  the  Members  Thereof,  and  Rochester,  Syracuse 
AND  Eastern  Railroad  Company,  Respondents. 

Bailroad  Commissioners — certificate  of  "convenience  and  a  necessity" — povoer  of 
the  board  to  authorize  a  change  of  route  from  that  specific  in  the  articles  of 
incorporation. 

On  aD  application  by  a  railroad  company  to  the  Board  of  Railroad  Commissioners 
for  a  certificate  under  section  59  of  the  Railroad  Law  (Laws  of  1890,  chap.  566, 
as  amd.)  that  '*  public  convenience  and  a  necessity  require  the  construction  of 
said  railroad  as  proposed  in  said  articles  of  association,"  the  board  is  confined 
to  the  approval  or  disapproval,  in  whole  or  in  part,  of  the  route  specified  in  the 
articles  of  incorporation. 

The  board  has  no  power  to  grant  a  certificate,  that  public  convenience  and  neces- 
sity require  the  construction  of  the  railroad  "as  proposed  in  the  articles  of 
association  of  said  company,  provided  that  said  railroad  shall  be  built  upon 
private  right  of  way  and  not  in  the  highway,  except  through  cities,  villages 
and  hamlets  on  its  route." 

Qu€Bre,  whether  the  certificate  may  be  granted  as  to  any  other  route  than  the  one 
proposed  in  the  articles  of  association — except  as  it  may  limit  the  certificate  to 
a  part  only  of  such  route. 

Chester  and  Houghton,  JJ.,  dissented. 

Certiorari  issued  out  of  the  Supreme  Court  and  allowed  on  the 
19th  day  of  November,  1902,  directed  to  The  Board  of  Railroad 
Commissioners  of  the  State  of  New  York  and  others,  the  members 
thereof,  commanding  them  to  certify  and  return  to  the  office  of  the 
clerk  of  the  county  of  Albany  all  and  singular  their  proceedings 
had  in  granting  to  the  Rochester,  Syracuse  and  Eastern  Railroad 
Company  a  certificate  of  public  necessity  to  construct  a  railroad  to 
be  operated  by  electricity  between  the  cities  of  Rochester  and 
Syracuse. 

The  route  of  the  Rochester,  Syracuse  and  Eastern  Railroad  Com- 
pany is  from  Rochester  to  Syracuse,  paralleling  to  an  extent  the 
road  of  the  relator.  It  runs  through  the  various  villages  along  the 
route,  in  some  cases  running  a  considerable  distance  from  the  relator's 
road.  The  certificate  given  recites  that  "  the  Board  of  Railroad 
Commissioners  hereby  certifies  that  public  convenience  and  a  neces- 
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sity  require  the  constraction  of  the  railroad  of  the  Rochester, 
Syracuse  and  Eastern  Railroad  Company  as  proposed  in  the  articles 
of  association  of  said  company,  provided  that  said  railroad  shall  be 
built  upon  private  right  of  way  and  not  in  the  highway,  except 
through  cities,  villages  and  hamlets  on  its  route."  The  validity  and 
propriety  of  this  certificate  is  sought  to  be  here  raised  by  this  writ 
of  certiorari. 

Albert  IL  Harris^  for  the  relator. 

William  Nottingham^  for  the  respondent  railroad  company. 

Smpth,  J. : 

By  section  2  of  the  Railroad  Law  (Laws  of  1890,  chap.  565,  as 
amd.  by  Laws  of  1892,  chap.  676)  the  certificate  of  incorporation 
of  the  applicant  road  was  required  to  state  'Hhe  names  and 
description  of  the  streets,  avenues  and  highways  in  which  the  road 
is  to  be  constructed."  By  section  59  of  that  law  (added  by 
Laws  of  1892,  chap.  6Y6,  and  amd.  by  Laws  of  1895,  chap.  545) 
it  is  provided  that  no  railroad  corporation  shall  exercise  the 
powers  conferred  by  law  upon  such  corporations  or  begin  the 
construction  of  its  road  "  until  the  directors  shall  cause  a  copy  of 
the  articles  of  association  to  be  published  in  one  or  more  newspapers 
in  each  county  in  which  the  road  is  proposed  to  be  located,  at  least 
once  a  week  for  three  successive  weeks,  and  shall  file  satisfactory 
proof  thereof  with  the  Board  of  Railroad  Commissioners,  nor  until 
the  Board  of  Railroad  Commissioners  shall  certify  that  the  foregoing 
conditions  have  been  complied  with,  and  also  that  public  convenience 
and  a  necessity  require  the  construction  of  said  railroad  as  proposed 
m  said  articles  of  association.  The  foregoing  certificate  shall  be 
applied  for  within  six  months  after  the  completion  of  the  three 
weeks'  publication  hereinl^efore  provided  for." 

By  section  59a  (added  by  Laws  of  1898,  chap.  643,  and  amd.  by 
Laws  of  1902,  chap.  226)  it  is  provided  that  upon  such  an  application, 
where  "  it  shall  appear  to  the  Board  of  Railroad  Commissioners,  after 
examination  of  the  proposed  route  of  the  applicant  company,  that 
public  convenience  and  a  necessity  do  not  require  the  construction 
of  said  railroad  as  proposed  in  its  articles  of  association,  but  do 
require  the  construction  of  a  part  of  the  said  railroad,  the  Board  of 
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Railroad  Commissioners  may  issue  its  certificate  for  the  construction 
of  such  part  of  the  said,  railroad  as  seems  to  it  to  be  required  bj 
public  convenience  and  a  necessity." 

In  People  ex  rd,  Stewa/rd  v.  Railroad  Commissioners  (160  N.  T. 
202)  it  is  held:  "  A  determination  by  the  railroad  commissioners 
that  a  certificate  of  public  convenience  and  necessity  shall  issue  is  a 
final  determination  of  the  rights  of  the  owners  of  land  through 
which  the  railroad  will  pass  if  constructed  as  to  the  question  of 
public  convenience  and  necessity."  At  page  211,  Parker,  Ch.  J., 
in  writing  for  the  court,  says :  "  The  machinery  provided  by  the 
statute  requires  the  publication  of  the  articles  of  association  in  each 
county  through  which  the  proposed  railroad  is  to  pass,  so  that  every 
owner  of  lands  to  be  affected,  as  well  as  the  public  generally,  may 
have  notice  of  the  fact  that  a  tribunal  created  by  the  State  for  that 
purpose,  among  others,  is  about  to  determine  as  against  them  whether 
public  convenience  and  a  necessity  require  the  construction  of  the 
proposed  railroad." 

The  commissioners  have  not  changed  the  proposed  route,  locating 
the  same  definitely  in  some  other  place,  but  have  in  effect  said  to  the 
corporation  that  it  might  locate  its  route  wheresoever  it  would,  so 
long  only  as  it  kept  without  the  highway  and  conformed  to  the 
route  proposed  within  the  cities,  villages  and  hamlets. 

If  this  certificate  be  within  the  power  of  the  commissioners  to 
grant,  it  is  diflScult  to  see  why  they  might  not  authorize  the  con- 
struction of  the  road  between  Rochester  and  Syracuse,  leaving  "to 
the  corporation  itself  the  right  to  select  its  route  between  those 
cities.  The  difference  is  in  degree  and  not  in  principle.  To  the 
commissioners  is  left  by  the  law  the  determination  of  the  public 
necessity  and  convenience  of  the  route  proposed  in  the  articles  of 
association.  Under  the  certificate  as  given  the  route  which  tliey  shall 
select  between  the  hamlets,  villages  and  cities  has  not  been  approved 
by  the  Board  of  Railroad  Commiseioners.  The  corporation  is  left 
free  to  choose  that  part  of  its  route  without  their  approval.  This, 
we  think,  is  opposed  both  to  the  spirit  and  the  letter  of  the  law.  The 
necessity  or  convenience  of  these  interurban  roads  depends  largely 
upon  the  route  taken  between  the  villages,  hamlets  and  cities.  In 
the  case  at  bar  the  necessities  of  travel  from  village  to  village,  or 
village  to  city  or  city  to  city,  are  fairly  well  met  by  the  roads  already 
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in  existence.  It  is  important  then  that  the  Board  of  Railroad  Com- 
missioners shall  have  before  them  the  specific  route  proposed  by  the 
applicant  company  and  shall  approve  or  disapprove  of  that  route. 

In  People  ex  reL  Depew  7?.  Co,  v.  Commissionere  (4  App.  Div. 
259)  Justice  Hersiok,  in  writing  for  this  court  in  reference  to  the  act, 
said  (at  p.  263) :  '*  Und^  that  the  railroad  commissioners  have  to 
pass  upon  the  specific  application  of  each  company ;  they  are  to 
determine  whether  ^  public  convenience  and  necessity  require  the  con- 
struction of  6aid  railroad,  as  proposed  in  said  articles  of  association ' 
of  the  petitioning  company ;  that  is  something  more  than  determining 
whether  public  necessity  and  convenience  require  the  construction 
of  a  railroad  between  the  points  mentioned  in  the  articles  of  associa- 
tion as  the  proposed  termini  of  their  road.  It  means  something 
more  than  merely  determining  whether  public  convenience  and 
necessity  require  the  building  of  any  road  between  the  proposed 
termini ;  they  must  determine  whether  public  convenience  and  neces- 
sity require  the  construction  of  the  specific  road  proposed  in  the 
articles  of  association  of  the  petitioning  corporation." 

In  examining  this  question  it  is  important  to  consider  the  effect 
of  the  holding  in  the  case  of  People  ex  reL  Steward  v.  Railroad 
Commieeioners  {supra).  The  determination  of  the  Board  of  Rail- 
road Commissioners  is  a  determination  once  and  for  all  of  the 
necessity  of  the  proposed  road.  Landowners  whose  land  the  com- 
pany would  appropriate  for  the  purposes  of  the  road  can  no  longer 
resist  that  appropriation  on  the  ground  that  the  location  of  the  road 
upon  their  premises  is  unnecessary.  In  view  of  this  holding  it 
would  seem  to  be  of  the  utmost  importance  that  by  this  publica- 
tion each  landowner  should  have  notice  that  his  land  is  sought  to 
be  taken  to  the  end  that  he  may  contest  before  the  Board  of 
Railroad  Commissioners  the  necessity  of  the  road. 

Also,  in  examining  this  question,  the  provisions  of  section  59a  of 
the  Railroad  Law  (as  arad.  supra)  have,  I  think,  some  significance. 
It  is  therein  provided  that  the  Board  of  Railroad  Commissioners 
may  grant  a  modified  certificate  approving  of  a  part  only  of 
the  proposed  road.  If  the  maxim  expreesio  unties  est  exdusio 
nUerius  be  applied  there  would  seem  to  be  fairly  indicated  an  inten- 
tion to  limit  the  right  of  the  commissioners  in  the  granting  of  their 
App.  Div  —Vol.  XCIL        9 
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certificate  to  a  variation  from  the  route  proposed  in  the  articles  of 
association  only  to  the  extent  of  authorizing  the  granting  of  the 
certificate  as  to  a  part  of  the  route.  Against  such  a  variation  the 
reasons  suggested  against  the  granting  of  the  certificate  in  the  case 
at  bar  would  be  without  force. 

There  are  cases,  in  which  the  Board  of  Railroad  Commissioners 
have  conditioned  their  certificates,  where  the  certificates  have  been 
upheld  by  the  court,  but  in  no  case  has  a  condition  attached  com- 
pelled a  change  of  the  route  originally  proposed. 

The  reading  of  the  statute  seems  to  require  the  granting  of  the 
certificate  only  as  to  the  route  proposed  in  the  articles  of  association 
except  in  the  single  instance  specified  in  section  59a.  It  is  for  the 
Legislature  and  not  the  court  to  grant  to  the  commissioners  more 
extended  powers,  and  there  is  apparently  substantial  reason  for 
denying  to  them  the  power  which  they  have  assumed  here  to 
exercise. 

We  are  of  the  opinion,  therefore,  that  the  determination  of  the 
Board  of  Railroad  Commissioners,  as  expressed  in  their  certificate^ 
should  be  reversed. 

All  concurred,  except  Chester,  J.,  dissenting  in  memorandum  in 
which  Houghton,  J.,  concurred. 

Chester,  J.  (dissenting) : 

I  cannot  agree  that  the  determination  of  the  Board  of  Railroad 
Commissioners  in  granting  the  certificate  that  public  convenience 
and  necessity  require  the  construction  of  the  railroad  in  question  as 
proposed  in  its  articles  of  association  should  be  reversed  because  of 
the  provision  contained  in  the  certificate  that  such  railroad  ^'  shall 
be  built  upon  private  right  of  way  and  not  in  the  highway,  except 
through  cities,  villages  and  hamlets  on  its  route."  That  I  think  is  a 
condition  to  be  commended. 

While  it  is  true  that  compliance  with  the  provision  will  not  result 
in  building  a  road  upon  the  aeact  route  proposed  in  the  articles  of 
association,  yet  it  will  be  upon  substantially  the  same  route.  The 
line  as  proposed  passes  through  certain  hamlets,  villages  and  cities^ 
and  it  is  required  to  be  constructed  on  the  route  stated  in  the 
articles  of  association.  It  is  only  with  respect  to  the  country  high- 
ways coimecting  the  several  villages  and  hamlets  where  any  change 


Digitized  by 


Google 


MATTER  OF  QUICK.  131 

App.  Div.]  Tbird  Depabtmknt,  Mabch,  1904. 

in  the  route  of  the  road  is  required.  Notwithstanding  such  change 
the  road  must  proceed  from  place  to  place  in  the  exact  order  named 
in  the  articles  of  association  and  pass  through  the  respective  places 
upon  the  route  there  indicated. 

Under  section  13  of  the  Bailroad  Law  (Laws  of  1890,  chap.  565, 
as  amd.  by  Laws  of  1897,  chap.  235),  after  the  certificate  of  public 
necessity  has  been  granted,  the  company  may  change  its  route 
within  the  county  named  in  its  certificate  of  incorporation  for  the 
purpose  of  improving  the  line,  and  this  may  be  done  without  the 
consent  of  the  Board  of  Kailroad  Commissioners.  With  that  power 
existing  in  the  law  the  change  from  the  route  proposed  in  the 
articles  of  association  in  the  present  case  is  unsubstantial  and  could 
be  effected  by  the  respondent  without  application  to  the  Board  of 
Bailroad  Commissioners  if  that  board  had  issued  the  certificate 
applied  for  without  the  provision  or  condition  which  it  contained. 

The  relator  had  a  right  to  insist  that  no  certificate  should  issue 
for  the  proposed  road,  but  I  do  not  think  it  is  aggrieved  because  of 
the  slight  change  in  the  route  between  the  villages  and  hamlets, 
required  by  the  condition  upon  which  the  certificate  was  issued. 

I  think  the  determination  should  be  confirmed. 

Houghton,  J.,  concurred. 

Determination  annulled,  with  fifty  dollars  costs  and  disbursements 
against  the  respondent  Kochester,  Syracuse  and  Eastern  Bailroad 
Company. 


In  the  Matter  of  the  Application  of  Peter  S.  Quick,  a  Judgment 
Debtor,  Eespondent,  to  Be  Discharged  from  Imprisonment. 

Chables  £.  Fakbell,  Jr.,  by  Charles  E.  Farrell,  his  Guardian 
ad  Litem,  Appellant. 

Order  to  ihcw  cause  shortening  the  time  of  notice  of  making  an  application  to  t?ie 
court  —  it  does  not  appty  to  the  inauguration  of  a  new  action  or  proceeding^  e.  g., 
the  discharge  of  an  imprisoned  debtor. 

Section  780  of  the  Code  of  Civil  Procedure,  authoriziDg  the  court,  upon  the 
presentation  of  an  affidavit  showing  grounds  therefor,  to  permit  a  motion  to 
be  made,  through  the  medium  of  an  order  to  show  cause,  on  less  than  the  eight 
days'  noUce  ordinarily  required,  only  applies  to  matters  already  pending  and 
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over  which  the  court  has  acquired  jurisdiction.  The  section  does  not  apply  to 
any  of  those  steps  which  are  required  by  statute  to  be  taken  in  order  to 
inaugurate  a  new  action  or  proceeding. 
Consequently  where  a  person  imprisoned  under  a  body  execution  makes  applica- 
tion to  be  discharged  from  imprisonment,  pursuant  to  section  2205  of  the  Code 
of  Civil  Procedure,  which  requires  that  at  least  fourteen  days  before  the  petL 
tion  is  presented  to  the  court  the  petitioner  must  serve  upon  the  judgment 
creditor  a  copy  of  such  petition  and  schedules  ''  together  with  a  written  notice 
of  the  time  when  and  place  where  they  will  be  presented/'  the  court  has  no 
power  to  dispense  with  the  full  fourteen  days'  notice,  as  the  proceedings  for 
the  discharge  of  an  imprisoned  debtor  are  not  commenced  until  the  petition, 
schedules  and  affidavit,  with  due  proof  of  service,  as  prescribed  in  section  2205 
of  the  Code  of  Civil  Procedure,  are  presented  to  the  court. 

Appeal  by  Charles  E.  Farrell,  Jr.,  by  Charles  E.  Farrell,  his 
guardian  ad  litem,  from  an  order  of  the  County  Court  of  Saratoga 
County,  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga 
oh  the  14th  day  of  September,  1903,  discharging  Peter  S.  Quick, 
a  judgment  debtor,  from  imprisonment. 

On  June  1,  1903,  Peter  S.  Quick  was  arrested  upon  an  execution 
against  his  person,  for  debt  in  the  sum  of  $2,221.55,  at  the  suit  of 
Charles  E.  Farrell,  Jr.,  by  his  guardian  ad  litem  Charles  E.  Farrell, 
and  was  imprisoned  in  the  jail  of  Saratoga  county.  Upon  Septem- 
ber 4,  1903,  he  procured  an  order  from  the  county  judge  of  that 
county,  in  substance,  requiring  said  Farrell,  by  his  guardian,  to  show 
cause  at  a  Special  Term  of  the  County  Court  of  that  county  to  be 
held  at  the  court  house  in  such  county  on  the  14th  day  of  Septem- 
ber, 1903,  at  ten  o'clock  a.  m.,  why  an  assignment  of  the  property 
of  said  Quick  should  not  be  made  and  he  be  thereupon  discharged 
from  his  said  imprisonment  pursuant  to  the  provisions  of  the  stat- 
ute concerning  the  "  Discharge  of  an  imprisoned  judgment  debtor 
from  imprisonment."    (See  Code  Civ.  Proc.  chap.  17,  tit.  1,  art.  3.) 

Such  order  was  procured  upon  an  affidavit  of  Quick,  setting  forth 
in  substance  that  he  was  imprisoned,  as  above  stated,  that  the  next 
term  of  the  County  Court  began  on  the  14th  of  September,  1903, 
and  that  he  desired  to  present  his  petition  for  discharge  at  such 
term ;  that  another  term  of  said  court  would  not  be  held  until  the 
first  Monday  in  October ;  that  he  had  no  money  to  apply  at  a  term 
of  the  Supreme  Court,  and  that  he  would  suffer  greatly  if  he  was 
compelled  to  wait  and  be  longer  deprived  of  his  liberty.     He,  ther&> 
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fore,  asked  for  such  order  to  show  caase,  and  tliat  a  Bhorter  notice 
than  fonrteen  days  be  deemed  sufficient. 

The  order  so  obtained,  together  with  a  copy  of  the  petition  for 
Lis  discharge  and  the  schedules  annexed,  were  served  upon  the 
judgment  creditor  on  September  fourth,  and  on  the  fourteenth 
Quick  was  ordered  before  the  County  Court  and  presented  tliereto 
Ills  petition  and  schedules  and  the  affidavit  required  by  section  2204 
of  the  Code.  The  judgment  creditor,  Farrell,  then  appeared  spe- 
cially for  the  purpose  of  objecting  that  the  fourteen  days'  notice 
required  by  statute  had  neither  been  given  to  nor  served  upon  him  or 
his  attorney,  and  that  the  court  had,  therefore,  no  jurisdiction  to  pro- 
ceed with  the  proceedings  for  discharge,  and  that  the  order  to 
show  cause  was  not  warranted  in  these  proceedings.  The  court 
overruled  such  objection  and  ordered  that  the  matter  proceed  to  a 
decision.  The  judgment  creditor  thereupon  withdrew,  and  such 
proceedings  were  taken  that  Quick  was  ordered  discharged  from 
imprisonment.     From  such  order  of  discharge  this  appeal  is  taken. 

John  L.  Henning^  for  the  appellant. 

John  Foley  and  John  A,  T.  Schwarte,  for  the  respondent. 

Parker,  P.  J. : 

One  of  the  provisions  of  the  statute  under  which  these  proceed- 
ings were  taken  requires  that  at  least  fourteen  days  before  the  peti- 
tion is  presented  to  the  court  the  petitioner  must  serve  upon  the 
judgment  creditor  a  copy  of  such  petition  and  schedules  "  together 
with  a  written  notice  of  the  time  when  and  place  where  they  will  be 
presented."     (See  Code  Civ.  Proc.  §  2205.) 

It  is  conceded  that  such  service  was  never  made,  and  that  without 
it,  or  some  service  equivalent  to  it,  no  order  discharging  the  debtor 
could  lawfully  be  made.  The  following  cases  are  authority  for  the 
proposition  that  a  service  of  the  petition,  schedules  and  notice  as 
required  in  section  2205  of  the  Code  is  indispensable  to  invest  the 
court  with  "jurisdiction  of  the  particular  case."  {Bullymore  v. 
Cooper,  46  N.  Y.  236,  243 ;  Goodwin  v.  OriffiSy  88  id.  629 ;  Seward 
V.  Wales,  40  App.  Div.  539.) 

It  is  urged,  however,  that  the  county  judge  has  excused  the  peti- 
tioner from  making  the  service  required  by  such  section  2205«  and 
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has  substituted  therefor  the  order  to  show  cause  that  was  granted  on 
September  fourth  ;  and  his  authority  to  do  so  is  claimed  to  be  given 
by  section  780  of  the  Code.  That  section  provides  that  if  notice  of 
a  motion  or  of  any  other  proceeding  in  an  action  (or  in  a  special  pro- 
ceeding it  may  be  conceded)  before  a  court  or  a  judge  is  necessary,  it 
must,  if  personally  served,  be  at  least  an  eight  days'  notice,  except 
where  special  provision  is  otherwise  made  by  law  or  by  the  General 
Bules  of  Practice;  unless  the  court  or  a  judge,  upon  an  affidavit 
showing  grounds  therefor,  makes  an  order  to  show  cause  why  ths 
application  should  not  be  granted,  and  in  such  order  directs  that  a 
service  of  less  than  eight  days  before  it  is  returnable  be  deemed 
sufficient.  Very  evidently  this  section  applies  to  matters  that  are 
already  pending  and  over  which  the  court  has  already  acquired 
jurisdiction.  In  those  instances,  where  by  that  section  a  motion  of 
eight  days  is  required,  a  judge  may,  on  cause  shown,  require  a  less 
time  by  an  order  to  show  cause ;  but  as  to  any  of  those  steps  that 
are  required  by  statute  to  be  taken  in  order  to  inaugurate  a  new 
action  or  proceeding  such  section  cannot  be  made  applicable.  It 
may  be  said  of  this  section,  as  was  said  of  rule  38  of  the  General 
Rules  of  Practice  by  the  Court  of  Appeals  in  Matter  of  ArgvA 
Co,  (138  N.  T.  557, 566),  that  it  "  may  well  be  construed  as  referring 
alone  to  those  incidental  applications  ordinarily  denominated  motions, 
which  are  made  during  the  progress  of  an  action  or  special  proceed- 
ing after  its  commencement,  and  not  as  embracing  an  application 
which  is  the  foundation  of  a  statutory  remedy." 

The  proceedings  for  the  discharge  of  an  imprisoned  debtor  are 
not  commenced  until  the  petition,  schedules  and  affidavit,  with 
due  proof  of  service,  as  prescribed  in  section  2205  are  pre- 
sented to  the  court.  (See  Code  Civ.  Proc.  §  2208.)  Therefore, 
when  the  order  to  show  cause  was  granted,  there  was  no  proceeding 
whatever  pending,  in  which  the  order  could  be  deemed  to  have 
been  made.  Tliere  was  no  motion  to  be  then  made  which  under 
section  780  could  be  made  in  eight  days,  and  which  the  peti- 
tioner might,  under  the  same  section,  ask  permission  to  make  on 
a  less  time.  But  the  order  was  in  effect  a  mere  permission  by  the 
county  judge  to  the  debtor  to  inaugurate  the  proceedings  in  a 
method  different  from  that  required  by  statute.  It  was  a  chang- 
ing of  the  provisions  of  section  2205,  and  not  a  mere  change  of 
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the  eight  days'  notice  of  motioD  provided  for  in  section  780  of 
the  Code.  For  such  reason  section  780  has  no  application  what- 
ever to  tlie  situation.  It  conferred  no  authority  upon  the  county 
judge  to  dispense  with  the  service  required  by  section  2205,  and, 
therefore,  the  case  stands  as  if  no  service  whatever  under  that  sec- 
tion had  ever  been  made.  Tiie  county  judge  might  as  well  have 
dispensed  with  the  service  of  the  petition  and  schedule  altogether 
as  to  Iiave  made  the  order  which  he  did  make,  and,  in  effect,  the 
County  Court  has  made  the  order  of  discharge  without  any  service 
whatever  having  been  made  upon  the  judgment  creditor.  "Within 
the  cases  above  cited  such  an  order  would  be  utterly  unwarranted 
and  should  not  be  sustained. 

The  order  appealed  from  must  be  reversed,  with  costs. 

All  concurred,  except  Houghton,  J.,  not  voting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Charles  Moore,  as  Administrator,  etc.,  of  Daniel  Wesley  Moore, 
Deceased,  Respondent,  v.  The  Prudentlal  Insurance  Company 
of  America,  Appellant. 

Life  insurance — meamng  of  toanU  **to  excess*'  in  the  question  "Haw  you  ever 
used  liquor  to  excess  f  ** — verdict  that  the  insured  had  not  used  liquor  *'  to  excess  " 
set  aside  as  contrary  to  the  etidence. 

The  phrase  "to  excess/'  used  in  the  following  question  contained  in  an  applica- 
tion for  a  life  insurance  policy:  "Have  you  ever  used  liquor  to  excess  7"  is 
equivalent  to  "excessively"  or  "in temperately." 

The  fact  that  the  insured,  who  answered  the  question  in  the  negative,  had  been 
intoxicated  at  various  times  preceding  the  making  of  the  application,  does  not 
establish,  as  matter  of  law,  that  the  insured  used  liquor  "to  excess,"  but  that 
question  is  one  of  fact  for  the  determination  of  the  jury. 

A  verdict  that  the  insured  had  not  used  liquor  "  to  excess"  should,  however,  be 
set  aside  as  against  the  weight  of  evidence,  where  it  appears  that  all  of  the 
witnesses  sworn  on  both  sides,  except  the  defendant's  solicitors,  had  seen  the 
instured  intoxicated  on  one  or  more  occasions;  that  on  four  occasions  prior  to 
making  the  application  be  had  been  arrested  for  public  intoxication,  and  three 
times,  at  least,  bad  pleaded  guilty  to  the  charge,  and  that  at  another  time  he 
was  unable  to  complete  work  which  he  had  solicited,  because  of  his  intoxi- 
cated condition. 
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Appeal  by  the  defendant,  The  Prudential  Insurance  Company  of 
America,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga 
on  the  15th  day  of  October,  1903,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day  of 
October,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

John  Foley ^  for  the  appellant. 

Edgar  T.  Brackett^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff's  intestate  at  the  time  of  his  death  held  two  policies 
of  life  insurance  issued  by  the  defendant.  The  policies  were  for 
small  amounts.  Application  for  the  first  was  made  on  the  30th  of 
November,  1901,  and  application  for  the  second  on  the  20th  of 
November,  1902.  In  each  application  the  insured  was  asked  the 
following  question:  "Have  you  ever  used  liquor  to  excess!"  to 
which  he  answered,  "  No."  The  sole  defense  is  that  these  answers 
were  false.  To  establish  its  contention  the  defendant  proved  that 
within  several  years  preceding  the  applications  for  the  policies  the 
insured  had  been  intoxicated  at  various  times.  The  insured  died  in 
April,  1903. 

The  court  left  it  to  the  jury  to  say  whether  the  proofs  showed 
that  the  insured  habitually  used  intoxicating  liquor  to  excess,  and 
by  their  verdict  they  have  found  in  the  negative.  The  defendant 
insists  that,  as  matter  of  law,  the  uncontradicted  instances  of  intoxica- 
tion avoided  the  policies.  Whether  this  is  so  or  not  depends  upon 
the  interpretation  which  should  be  put  upon  the  language  of  the 
question.  Manifestly  the  question  does  not  mean  a  single  or 
incidental  use  of  intoxicating  liquors.  The  inquiry  is  not  "  did  the 
insured  ever  use  intoxicating  liquors,"  but  to  what  extent  did  he 
use  them  ?  The  expression  "  to  excess  "  is  equivalent  to  "  exces- 
sively "  or  "  intemperately."  The  object  of  the  inquiry  also  throws 
light  on  the  meaning  of  the  language.  It  was  not  of  such  impor- 
tance to  the  defendant,  in  determining  whether  it  would  accept  the 
risk,  to  learn  whether  the  applicant  had  ever  tasted  intoxicating 
liquors,  or  allowed  himself  to  become  intoxicated  on  one  or  more 
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occasions,  as  it  was  to  ascertain  whether  or  not  the  insured  was  of 
temperate  habit  and  did  not  habitually  indalge  in  the  use  of  intoxi- 
cants. Interpreting  the  question  in  this  manner,  as  we  think  we 
must,  it  became  a  question  of  fact  rather  than  one  of  law  as  to 
whether  the  insured  had  prior  to  his  applications  habitually  used 
intoxicating  liquors  to  excess,  or  excessively,  or  intemperately. 
{Van  Valkenburffh  v.  American  Popvla/r  Life  Insurance  Cam- 
pwnt/j  70  N.  Y.  605 ;  McOinley  v.  United  States  Life  Insurance 
Co.y  77  id.  496 ;  Meacham  v.  New  York  State  Mutual  Benefit 
Association^  120  id.  237;  Northwestern  Life  Insurance  Co.  v. 
Muskegon  Bank,  122  U.  S.  501,  506;  Mowry  v.  HoTne  Life 
Insura/nce  Compa/ny,  9  R  I.  346,  354.) 

But  the  motion  for  a  new  trial  should  have  been  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence  as  to 
such  intemperate  and  habitual  excesses.  All  of  the  witnesses  sworn 
on  both  sides,  except  the  defendant's  solicitors,  had  seen  the  insured 
intoxicated  on  one  or  more  occasions.  On  four  occasions  prior  to 
the  last  application  he  had  been  arrested  for  public  intoxication  and 
placed  in  the  lockup  over  night  or  for  several  hours,  and  three  times, 
at  least,  pleaded  guilty  on  being  arraigned  before  the  police  magis- 
trate. At  another  time  he  was  unable  to  complete  work  which  he 
had  solicited,  because  of  his  intoxicated  condition,  and  on  promise 
of  reform  was  re-engaged.  With  no  further  explanation  of  this 
state  of  facts  than  appeared,  the  iinding  of  the  jury  was  not  justi- 
fied, and  the  motion  should  have  been  granted. 

All  concurred  ;  Chase,  J.,  in  result. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event 
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Catheeiwe    Gallagher,    Appellant,  v,   James    H.   Gallagher, 

Respondent. 

Witneu — hU  refuicU  to  answer  quations  on  erou-examination  requ%'*'e9  the  r^ee- 
tion  of  his  iiitimony  in  chief -^tlie  consent  of  the  party  calling  him  that  he  be 
compelled  to  ansioer  does  not  alter  the  rule  —  effect  of  tJie  presence  of  other  testi- 
mony sufficient  to  sustain  the  judgment. 

A  party  has  the  right  to  cross-examine  a  witness  produced  against  him  by  his 
adversary,  and  to  have  an  answer  to  pertinent  questions  relating  to  testimony 
given  on  his  direct  examination.  The  penalty  for  a  denial  of  this  right  is  the 
rejection  of  the  testimony  given  in  chief. 

In  an  action  brought  by  a  wife  against  her  husband  to  obtain  a  separation,  the 
latter  interposed  a  counterclaim  for  an  absolute  divorce. 

On  the  trial  the  defendant  called  as  a  witness  the  co-respondent,  and  proved  by 
him  facts  from  which  the  only  legitimate  inference  was  that  the  plaintiff  had 
committed  adultery  with  him  as  alleged.  On  cross-examination  the  plaintiff 
asked  of  the  witness  the  direct  question  whether  he  did  have  intercourse  with 
the  plaintiff  at  the  time  testified  to  by  him.  The  witness  declined  to  answer. 
The  plaintiff  pressed  the  question  and  requested  the  court  to  direct  the  witness 
to  answer,  which  the  court  did,  the  witness  still  refusing.  The  request  that 
the  witness  be  compelled  to  answer  was  repeated,  and  an  exception  taken  to  the 
refusal  of  the  court  to  do  so,  to  which  the  court  replied  that  heh&d  not  refused, 
and  directed  that  the  examination  proceed.  The  witness  still  declining  to  answer, 
the  plaintiff  moved  that  his  direct  testimony  upon  the  point  involved  be  stricken 
from  the  record,  which  motion  was  denied  and  an  exception  taken. 

Hdd,  that  the  court  should  either  have  compelled  the  witness  to  answer  or  should 
have  stricken  from  the  record  his  evidence  on  the  subject,  and  that  his  refusal 
to  do  so  constituted  an  error  requiring  the  reversal  of  a  Judgment  awarding 
the  defendant  an  absolute  divorce; 

That  the  judgment  would  not  be  permitted  to  stand,  although  it  appeared  that 
the  defendant  was  willing  that  the  witness  should  be  compelled  to  answer; 

That,  as  it  did  not  appear  that  the  court  did  not  consider  the  testimony  of  the 
recalcitrant  witness,  the  error  could  not  be  said  to  be  harmless,  even  though 
there  was  sufficient  other  evidence  of  the  plaintiff*s  adultery. 

Appeal  by  the  plaintiff,  Catherine  Gallagher,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the  5th 
day  of  August,  1903,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  Ulster  Special  Term. 

William  J).  Brinnier  and  John  W.  Searing^  for  the  appellant. 

Charles  Irwin  and  John  E,  Hardenburgh^  for  the  respondent. 
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Houghton,  J. : 

The  plaintiff  brought  action  for  a  separation  and  the  defendant 
bj  connterclaim  alleged  adultery  on  the  part  of  the  plaintiff,  and 
asked  for  an  absolute  divorce. 

The  plaintiff's  complaint  was  dismissed  by  the  court  and  the 
affirmative  relief  granted  to  the  defendant. 

On  the  trial  the  defendant  called  as  a  witness  the  co-respondent, 
and  proved  by  him  facts  from  which  the  only  legitimate  inference 
was  that  the  plaintiff  had  committed  adultery  with  him  as  alleged. 
On  crosfrexamination  the  plaintiff  asked  of  the  witness  the  direct 
question  whether  he  did  have  intercourse  with  the  plaintiff  at  the 
time  testified  to  by  him.  The  witness  declined  to  answer.  The 
plaintiff  pressed  the  question  and  requested  the  court  to  direct  the 
witness  to  answer,  which  the  court  did,  the  witness  still  refusing. 
The  request  that  the  witness  be  compelled  to  answer  was  repeated, 
and  an  exception  taken  to  the  refusal  of  the  court  to  do  so,  to  which 
the  court  replied  that  he  had  not  refused,  and  directed  that  the 
examination  proceed.  The  witness  still  declining  to  answer,  the 
plaintiff  moved  that  his  direct  testimony  upon  the  point  involved  be 
stricken  from  the  record,  which  motion  was  denied  and  an  exception 
taken. 

We  think  this  was  error,  for  which  the  decree  must  be  reversed. 
The  court  should  either  have  compelled  the  witness  to  answer,  or 
ahoold  have  stricken  from  the  record  his  evidence  upon  that  subject. 
A  party  has  the  right  to  cross-examine  a  witness  produced  against 
him  by  his  adversary,  and  to  have  an  answer  to  pertinent  questions 
relating  to  testimony  given  on  direct  examination.  The  penalty 
for  a  denial  of  this  right  is  the  rejection  of  the  testimony  given  in 
chief. 

The  situation  of  a  witness  voluntarily  testifying  to  a  state  of  facts 
and  then  refusing  to  go  into  particulars  seldom  arises ;  but  the  rule 
applicable  to  his  testimony  under  such  circumstances  has  long  been 
decided. 

In  Kisaam  v.  Forrest  (25  "Wend.  651)  a  trial  was  had  before 
referees,  and  at  the  close  of  the  direct  examination  of  a  witness  and 
before  the  party  had  an  opportunity  to  cross-examine,  the  court  of 
its  own  motion  took  an  adjournment.  Pending  the  adjournment 
the  witness  died.     The  direct  testimony  was  rejected,  and  on  a 
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motion  for  a  new  trial  on  that  ground  the  court  held  there  was  no 
error.  On  appeal,  under  the  title  of  Forrest  v.  Kisaam  (7  Hill,  463), 
the  judgment  was  reversed  and  it  was  held  that  the  direct  testimony 
must  stand.  Several  opinions  were  written,  and  the  reversal  seems 
finally  to  have  been  put  upon  the  ground  that  the  death  of  the 
witness  being  an  act  of  God  neither  party  should  suffer.  The  chan- 
cellor in  his  opinion,  however,  uses  the  following  language  :  "  But 
I  admit  the  rule  should  be  otherwise  where  the  right  to  cross- 
examine  the  witness  has  been  lost  by  the  fault  or  negligence  of  the 
party  calling  him,  or  by  the  misconduct  of  the  witness  in  departing 
from  the  court  without  permission,  or  wilfully  neglecting  to  attend 
at  the  time  and  place  to  which  his  examination  stands  adjourned." 

In  Smith  V.  Chriffith  (3  Hill,  333)  a  witness  examined  on  commis- 
sion had  refused  on  cross-examination  to  answer  material  inquiries. 
In  considering  whether  his  direct  examination  should  be  read  on  the 
trial,  the  court  says :  "  If  the  witness  had  been  upon  the  stand  at 
the  time  and  had  refused  to  answer  in  defiance  of  the  authority  of 
the  court,  his  whole  testimony  must  have  been  stricken  out  of  the 
cause." 

The  testimony  of  a  witness  had  been  taken  by  commission  in 
Sturrn,  v.  Atlantic  Mutical  Insurance  Co.  (33  N.  T.  77,  87), 
and  upon  cross-examination  he  also  had  refused  to  answer  important 
and  material  questions.  In  considering  the  question  the  court  said : 
*'  It  may  be  taken  as  the  rule  that  where  a  party  is  deprived  of  the 
l)enefit  of  the  cross-examination  of  a  witness  by  the  act  of  the 
opposite  party,  or  by  the  refusal  to  testify  or  other  misconduct  of 
the  witness,  or  by  any  means,  other  than  the  act  of  God,  the  act  of 
the  party  himself,  or  some  cause  to  which  he  assented,  that  the  tes- 
timony given  on  the  examination-in-chief  may  not  be  read." 

In  People  v.  Cole  (43  N.  T.  508)  a  witness  fainted  at  the  close  of 
her  direct  examination  and  became  so  ill  that  a  cross-examination 
was  impossible.  The  court  refused  to  strike  out  the  evidence  given 
in  chief  or  adjourn  the  trial  until  the  witness  was  able  to  be  cross- 
examined,  and  it  was  held  error,  for  which  the  conviction  should  be 
reversed. 

The  defendant  insists  that  he  should  not  suffer  because  the  court 
refused  to  compel  his  witness  to  answer,  for  he  was  willing  that  he 
should,  and  that  the  court  should  compel  him  to.     But  a  party  call- 
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ing  a  witness  is,  in  a  sense,  responsible  for  his  conduct.  If  he  has 
been  examined  in  chief  and  fails  to  return  on  an  adjourned  day  for 
cross-examination,  even  though  the  party  has  endeavored  to  obtain 
his  attendance,  still  he  must  suffer  by  the  loss  of  his  testimony.  So, 
too,  if  be  refuses  to  answer  pertinent  questions,  it  is  the  misfortune 
of  the  party  that  he  is  obliged  to  call  a  witness  entertaining  such 
views. 

It  is  farther  insisted  that  the  error  did  no  harm,  because  there  is 
BuiBcient  evidence  of  the  plaintiff's  adultery  aside  from  the  testi- 
mony of  the  corespondent.  "While  this  may  be  so,  we  cannot  say 
the  error  was  harmless  and  that  the  court  did  not  take  into  consid- 
eration the  testimony  which  should  have  been  rejected. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event 

All  concurred. 

Judgment  reversed  on  the  law  and  on  the  facts  and  new  tnal 
granted,  with  costs  to  appellant  to  abide  event. 
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Frank  "W.  Woolworth,  EespoDdent,  v.  Jay  E.  Klock,  Appellant. 

Ventte  —  action  for  libel  in  which  a  plea  in  mitigation  of  damagei  is  interposed  — 
the  county  in  which  the  publication  was  made  held  to  he  the  proper  plaee  of  trial. 

Id  an  action  brought  to  recover  damages  for  the  publication  of  a  libel  in  a  news- 
paper published  in  Ulster  county,  the  defendant  interposed  an  answer  consist- 
ing solely  of  a  plea  in  mitigation  of  damages.  The  action  was  brought  in  the 
county  of  New  York,  but  there  was  no  averment  in  the  complaint  that  the 
libel  was  published  in  that  county.  All  the  witnesses  upon  the  subject  of  the 
plaintiff's  damages,  with  the  exception  of  the  plaintiff  himself,  resided  in 
Ulster  county, 

Eeldf  that  the  venue  of  the  action  should  be  changed  to  Ulster  county. 

Appeal  by  the  defendant,  Jay  E.  Klock,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  tlie  office  of  the  clerk  of  the  county  of  New  York  on  the  16th 
day  of  October  1903,  denying  the  defendant's  motion  to  change  the 
place  of  trial  of  the  action  from  the  county  of  New  York  to  the 
county  of  Ulster. 

A,  T,  Clearwater^  for  the  appellant. 

Joseph  B,  Ham^dy^  for  the  respondent. 

Per  Cukiam  : 

This  action  is  brought  to  recover  damages  for  the  publication  of 
a  libel  in  defendant's  newspaper,  published  at  Kingston  in  the 
county  of  Ulster.     The  publication  of  the  libel  is  admitted,  and  the 
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answer,  in  all  essential  respects,  is  a  plea  in  mitigation  of  damages, 
and  such  is  the  question  which  will  be  litigated  upon  the  trial.  The 
action  is  transitory  in  its  nature,  and  there  is  no  averment  in  the 
complaint  that  the  libel  was  published  in  the  city  and  county  of 
New  York.  Whatever  damages  the  plaintiflE  has  sustained  from 
this  publication  would  seem  to  be  limited  to  such  as  he  has  sustained 
in  the  locality  in  which  the  paper  was  published  and  circulated,  and 
the  witnesses  upon  such  subject,  save  the  plaintiff,  are  shown  to  reside 
there.  Within  the  ruling  of  this  court  in  Rogers  v.  Butler  (71 
App.  Div.  613)  the  proper  place  for  the  trial  of  the  action  would 
seem  to  be  the  county  of  Ulster. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted. 

Present —  Van  Bbuht,  P.  J.,  Pattbeson,  Ingbaham,  Hatch  and 
Laughlin,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 


E.  H.  Ogdek  Luhbeb  CoiiPANT,  Kespondent,  v,  Amand  Bussb, 

Appellant. 

Bemotal  of  tUd  beams  frojn  a  building  existing  on  real  property  at  the  time  of  the 
execution  of  a  mortgage  thereon — right  of  the  mortgagee  to  sue  therefor  without 
oUeging  insolvency  on  the  part  of  the  mortga,gor — measure  of  damages — when  it  it 
the  cost  of  restoration  and  when  the  diminution  in  market  fxUue, 

In  an  action  brought  by  the  holder  of  a  bond  and  mortgage  to  recover  damages 
for  injuries  done  to  the  mortgaged  premises,  it  appeared  that  the  defendant, 
after  having  been  served  with  the  summons  and  complaint  in  an  action  to  fore- 
close the  mortgage,  removed  from  the  mortgaged  premises  a  number  of  steel 
beams  and  lintels  which  had  theretofore,  before  the  execution  of  the  mortgage, 
been  incorporated  into  the  building.  The  complaint  in  the  action  did  not 
allege  the  insolvency  of  the  mortgagor,  but  did  allege  that  the  value  of  the 
plaintifr's  security  was  impaired  by  the  defendant's  acts. 

Bild,  that  the  foundation  of  the  action  was  the  impairment  of  the  security  of  the 
mortgage  with  knowledge  of  the  lien,  and  that  it  was  not  incumbent  upon  the 
plaintiff  to  allege  the  insolvency  of  the  mortgagor; 

That  the  admission  over  the  defendant's  objection  of  proof  of  the  mortgagor's 
insolvency  did  not  require  the  reversal  of  a  judgment  in  favor  of  the  plaintiff; 
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That  evidence  of  the  cost  of  restoring  the  mortgaged  premises  to  their  former 
condition  and  of  the  diminution  in  the  market  value  thereof  was  admissible; 

That  if  the  cost  of  repairing  the  injuiy  was  less  tiian  the  diminution  in  the  market 
value,  the  cost  of  repair,  with  an  allowance  for  the  loss  of  the  use  of  the  prop- 
erty in  consequence  of  the  injury,  was  the  proper  measure  of  damages,  but  that 
if  the  cost  of  repair  was  more  than  the  diminution  in  the  market  value,  the  latter 
was  the  true  measure  of  damages; 

That  if  the  plaintiff's  proof  was  confined  to  one  of  these  two  methods  of  ascertaining 
the  damages,  and  the  defendant  failed  to  offer  any  proof  as  to  the  other  method 
or  to  raise  any  question  on  the  trial  as  to  the  failure  of  the  plaintiff  to  supply 
it,  the  defendant  could  not  avail  himself  of  such  omission  on  appeal. 

Appeal  by  the  defendant,  Amand  Basse,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  26th  day  of  May,  1903, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  7th  day  of  May,  1903,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Almet  Reed  LaUon^  for  the  appellant. 

F.  K.  Pendleton^  for  the  respondent. 

Van  Beunt,  P.  J. : 

This  action  was  brought  by  the  plaintifi  as  the  holder  of  a  bond 
and  mortgage  executed  by  one  Wetterer,  the  then  owner  of  certain 
property  situate  in  the  city  of  New  York,  to  recover  damages  for 
an  injury  by  the  defendant  to  the  mortgaged  premises,  whereby  the 
plaintiff's  security  was  impaired.  The  complaint  contained  no  alle- 
gations of  the  insolvency  of  the  mortgagor,  but  alleged  that  the 
vahie  of  the  plaintiff's  security  was  diminished  by  the  acts  of  the 
defendant. 

Upon  the  trial  the  plaintiff  proved  his  mortgage ;  that  an  action 
was  begun  to  foreclose  the  same,  and  the  summons  and  complaint 
therein  were  served  upon  the  defendant  in  this  action  ;  and  that  sub- 
sequent thereto  the  defendant  entered  upon  the  mortgaged  premises 
and  removed  from  the  buildings,  injuring  the  walls  in  so  doing,  fifty- 
three  steel  beams  and  a  number  of  lintels,  all  of  which  had  been 
inserted  in  the  wall  and  become  a  part  of  the  building  before  the 
execution  of  the  mortgage,  and  thereby  impaired  the  security  of  the 
mortgage.     The  plaintiff  also,  over  the  objection  of  the  defendant. 
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introduced  evidence  tending  to  show  the  insolvency  of  the  mort- 
gagor; and  also  introduced  proof  tending  to  show  the  extent  to 
which  the  value  of  the  premises  was  diminished  by  reason  of  the  acts 
of  the  defendant. 

It  is  objected  upon  the  part  of  the  defendant  that  the  admission 
of  the  evidence  of  the  insolvency  of  the  mortgagor,  in  the  absence 
of  any  allegation  in  the  complaint  to  that  effect,  was  improper,  and 
that  tiie  absence  of  snch  an  allegation  in  an  action  of  this  description 
is  fatal.  It  seems  to  us  that  if  such  an  allegation  in  the  complaint 
was  necessary,  the  admission  of  the  evidence  in  question  over  the 
objection  would  necessarily  call  for  a  reversal  of  the  judgment. 
Our  attention  has  been  called,  amongst  others,  to  the  cases  of  Z<me 
y.nUchcock  (14  Johns.  213) ;  Gardner  v.  Heartt  (3  Den.  232),  and 
Tan  Pdt  v.  McGraw  (4  N.  Y.  110).  The  cases  of  Lafie  v.  Hitch- 
cock  and  Gardner  v.  Heartt  arose  nnder  the  old  system  of  pleading, 
and  they  held  distinctly  that  an  allegation  of  insolvency  was  a  neces- 
sary ingredient  of  a  complaint  in  an  action  of  waste.  It  would  seem, 
however,  that  a  different  rule,  nnder  the  Code  system  of  pleading, 
was  recognized  in  the  case  of  Yan  Pelt  v.  McGraw,  In  that  case 
it  was  held  that  the  foundation  of  the  action  was  the  impairment 
of  tlie  security  of  the  mortgage,  with  knowledge  of  the  lien ;  and 
diis  seems  to  be  the  true  rule  which  should  govern  in  cases  of  this 
description.  Suppose,  for  example,  that  a  party  has  a  mortgage 
upon  premises,  which  has  five  years  to  run,  and  a  third  party,  with 
knowledge  of  the  lien,  enters  upon  the  mortgaged  premises  and 
does  acts  which  impair  the  security  of  the  mortgage,  can  it  be  that 
he  cannot  recover  damages  for  such  impairment  because  the  obligor 
in  the  bond  is  at  the  time  solvent,  while  five  years  hence,  when  he 
can  be  called  npon  to  pay  the  mortgage,  he  may  be  good  for  noth- 
ing? The  mortgagee,  in  taking  the  security  of  a  mortgage  for  the 
payment  of  a  bond,  is  looking  to  the  security  which  he  obtains  by 
the  mortgage,  and  not  necessarily  to  the  responsibility  of  the  maker 
of  the  bond.  Any  other  rule  would  be  compelling  a  mortgagee  to 
rely  upon  a  personal  obligation,  when  he  supposed  he  was  obtaining 
tlie  security  of  real  estate  for  the  loan  of  his  money.  We  think, 
therefore,  that  the  allegation  of  insolvency  was  not  necessary,  the 
action  resting  npon  the  impairment  of  the  security,  and  that  although 
App.  Div.— Vol.  XCII.         10  ^ 


Digitized  by 


Google 


146  OGDEN  LUMBER  CO.  v.  BUSSE. 

First  Department,  March,  1904.  [Vol.  92. 

the  evidence  in  question  was  improperly  admitted,  it  could  not  have 
done  any  possible  harm  and  forms  no  ground  for  reversal. 

It  is  further  claimed  that  there  was  no  evidence  that  the  defend- 
ant knew  of  the  lien  which  the  plaintiff  had  upon  the  premises  in 
question.  It  is  difficult  to  see  how  he  could  have  been  ignorant  of 
it,  when  it  was  established  beyond  question  that  he  had  been  served 
with  the  summons  and  complaint  in  an  action  for  foreclosure  prior 
to  the  doing  of  the  acts  which  form  the  basis  of  this  action.  The  acts 
complained  of  were  such  as  clearly  tended  to  diminish  the  security  of 
the  mortgage,  being  the  dismantling  of  an  uncompleted  building  by 
the  removal  of  material  which  had  been  incorporated  therein. 

It  is  further  urged  that  an  erroneous  rule  of  damages  was 
adopted  by  the  court  in  submitting  the  case  to  the  jury  ;  and  that 
this  was  error  in  view  of  the  fact  that  the  court  excluded  evidence 
on  defendant's  behalf  as  to  the  cost  of  restoring  the  premises  to 
their  condition  before  the  alleged  waste  was  committed,  and  con- 
fined him  solely  to  proof  as  to  diminution  of  value.  In  support  of 
this  contention  the  case  of  Hartshorn  v.  Ghaddock  (135  N.  Y.  116) 
is  cited.  In  this  case  it  was  held  that  evidence  both  of  the  cost  of 
restoring  the  land  to  its  former  condition,  and  as  to  the  diminution  of 
its  market  value  is  admissible ;  and  the  rule  is  laid  down  that  when 
the  reasonable  cost  of  repairing  the  injury,  or  the  cost  of  restoring  the 
land  to  its  former  condition  is  less  than  the  diminution  in  the  market 
value  of  the  whole  property  by  reason  of  the  injury,  the  cost  of 
restoration  is  the  proper  measure  of  damages,  to  which  may  be  added 
the  loss  of  the  use  of  the  property  in  consequence  of  the  injury ; 
but  when  the  cost  of  restoring  is  more  than  such  diminution,  the 
latter  is  usually  the  true  measure  of  damages.  The  rule  is  further 
laid  down  that  when  damages  are  to  be  assessed  upon  one  or  the 
other  of  these  two  methods  according  to  the  circumstances,  and  the 
plaintiff's  proof  is  confined  to  one  of  them,  and  the  defendant 
fails  to  offer  proof  as  to  the  other,  or  to  raise  any  question  on 
the  trial  as  to  the  failure  of  the  plaintiff  to  supply  it,  the 
omission  may  not  be  availed  of  on  appeal.  Therefore,  if  the 
defendant  had,  as  he  claims  to  have  done,  offered  proof  as  to 
the  cost  of  restoring  the  premises  to  their  former  condition, 
and  it  had  been  excluded,  it  would  have  been  error.  But  we 
fail   to   find   in    the    case   any  such    offer  of   proof.     It   is   true 
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he  put  a  witness  upon  the  stand  and  asked  him  whether  he 
was  familiar  with  the  price  of  certain  of  the  materials  which  had 
been  removed,  and  the  witness  stated  that  he  was  familiar  with  the 
price  of  those  articles  in  the  fall  of  1899  and  the  spring  of  1900. 
He  was  asked  what  was  the  market  price.  This  was  objected  to, 
the  objection  sustained,  and  an  exception  taken ;  and  this  was  the 
only  attempt  to  prove  what  would  be  the  cost  of  restoration.  This 
evidence  was  not  offered  upon  that  issue,  and  it  is  clear  that  it  was 
sought  to  be  introduced  on  the  question  of  damages,  upon  the 
allegation  of  conversion  contained  in  the  complaint.  Under  these 
circumstances,  it  does  not  appear  that  the  defendant  made  any 
attempt  to  prove  the  cost  of  restoration  for  the  purpose  of  showing 
that  it  was  less  than  the  diminution  in  value,  nor  that  he  called  the 
attention  of  the  court  to  the  fact  that  such  proof  would  be  com- 
petent, upon  the  measure  of  damages  which  should  obtain  in  the 
action.  Indeed,  when  the  plaintiff  stated  that  the  damages  sustained 
were  the  difference  in  the  value  of  the  property  before  the  acts 
committed  and  afterwards,  the  defendant  raised  no  objection.  It 
would  seem,  therefore,  that  the  defendant  failed  to  establish  any 
error  in  the  ruling  of  the  court  in  respect  to  damages. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Pattekson,  Ingkaham,  Hatch  and  Lauohlin,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Pkedkkick  Clarke  Withers  and  Walter  Dickson,  Respondents, 

V.  The  Citt  of  New  York,  Appellant 

The  empUiyment  of  an  architect  by  th  cammisnoner  of  correction  >^^,  the  city  of  New 
York  is  authorized  by  chapter  626  of  the  Laws  of  1896  —  term  of  such  employment 
—  a  premature  employment  made  effective  by  ratification. 

Chapter  636  of  the  Laws  of  1806  authorized  the  commissioner  of  correction  of 
the  dty  of  New  York,  with  the  approval  of  the  board  of  estimate  and  appor- 
tionment, to  construct  additions  to  the  city  prison. 

Section  2  of  the  statute  provided:  "The  said  commissioner  of  correction  and  the 
said  board  of  estimate  and  apportionment  are  each  hereby  authorized  to  employ 
a  competent  architect  to  prepare  or  examine  any  plans  for  any  work  proposed 
to  be  done  under  the  provisions  of  this  act.    *    *    *" 
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Section  3  provided:  "  When  any  work  provided  for  by  this  act  shall  have  been 
authorized,  and  the  plans  and  specifications  therefor  approved  by  the  board  of 
estimate  and  apportionment,  the  said  commissioner  of  correction  shall  proceed 
to  execute  and  carry  out  said  work,  which  shall  be  done  by  contract.    ♦   ♦   •  " 

Section  4  directed  the  comptroller  to  issue  consolidated  stock  ''For  the 
purpose  of  carrying  out  the  work  authorized  by  this  act,  including  the  com- 
pensation of  the  architects  employed  by  said  commissioner  of  correction  to  pre- 
pare plans  and  specifications  and  to  supervise  the  work  done  thereunder  and 
of  the  architect  employed  by  the  board  of  estimate  and  apportionment  to  exam- 
ine any  plans  and  specifications." 

S^d,  that  the  statute  contemplated  that  the  commissioner  of  correction  and 
the  board  of  estimate  and  apportionment  should  each  employ  a  competent 
architect  to  prepare  or  examine  any  plans  for  any  work  proposed  to  be  done 
under  the  act; 

That  the  commissioner  of  correction  also  had  power  to  employ  an  architect  to 
supervise  the  work  done  thereunder,  but  that  this  additional  power  could  not 
be  exercised  by  the  commissioner  of  correction  until  the  board  of  estimate  and 
apportionment  had  approved  the  plans; 

That  the  employment  by  the  commissioner  of  correction  of  an  architect  for  the 
purpose  of  preparing  plans  and  specifications  and  of  supervising  the  work 
would  terminate  upon  the  completion  of  the  work,  and  not  upon  the  expiration 
of  the  term  of  office  of  the  commissioner  of  correction; 

That  the  employment  of  an  architect  by  the  commissioner  of  correction  prior  to 
the  time  when  the  act  went  into  effect,  was  rendered  effective  by  ratification 
after  the  act  took  effect. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  tlie  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  22d  daj 
of  May,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  eaid  clerk's  office  on  the  25th  day  of  May,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Terence  Fa/rley^  for  the  appellant. 

Albert  Stickney^  for  the  respondents. 

Van  Bbunt,  P.  J. : 

This  action  was  brought  to  recover  damages  for  an  alleged  breach 
by  the  defendant  of  a  contract  of  employment  of  the  plaintiffs  as 
architects  to  prepare  plans  and  specifications  and  to  supervise  the 
construction  of  the  new  wing  and  other  additions  to  the  city  prison. 

The  main  questions  presented  upon  this  appeal  are  the  claim  upon 
the  part  of  the  city  of  the  want  of  power  in  the  commissioner  of 
correction  to  appoint  architects  in  reference  to  the  building  of  the 
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new  wing  and  other  additions  to  the  city  prison,  whose  employ- 
nicDt  should  continue  beyond  the  temi  of  office  of  the  commis- 
sioner, and  that  the  appointment  of  the  plaintiffs  by  the  commis- 
j^ioner  of  correction  on  the  27th  day  of  April,  1896,  was  illegal,  in 
that  the  act  under  which  the  appointment  was  made  did  not  go 
into  effect  until  May  13, 1896. 

In  respect  to  the  latter  objection,  it  is  sufficient  to  say  that  the 
subsequent  action  of  the  commissioner  in  reference  to  the  connec- 
tion of  the  plaintiffs  with  the  work  in  question,  the  acceptance  of 
their  plans  and  specifications,  and  their  supervision  of  the  work,  was 
clearly  a  ratification  of  the  appointment  made  on  the  27th  of  April, 
1896,  although  such  appointment  was  made  prior  to  the  time  when 
the  act  in  question  went  into  effect. 

The  provisions  of  the  act  under  which  the  appointment  was  made 
(Laws  of  1896,  chap.  626),  which  relates  to  the  questions  involved 
in  tliis  action,  read  as  follows : 

"Section  1.  The  commissioner  of  correction  in  the  city  of  New 
York,  with  the  consent  and  approval  of  the  board  of  estimate  and 
apportionment  of  said  city,  expressed  as  hereinafter  provided,  is 
hereby  authorized  and  empowered  to  erect  *  *  *  such  addi- 
tions to  and  extensions  of  existing  buildings,  under  the  jurisdiction 
and  control  of  the  department  of  correction  *  *  *  as,  in  the 
opinion  of  said  commissioner  of  correction  and  of  said  board  of  esti- 
mate and  apportionment,  shall  be  necessary  for  the  proper  mainte- 
nance *  *  *  of  the  criminals  *  *  *  under  the  jurisdic- 
tion of  said  commissioner  of  correction,  including,  in  the  discretion 
of  said  commissioner  and  said  board  of  estimate  and  apportionment, 
the  rebuilding  or  extension  of  tlie  present  city  prison,  known  as  the 
'Tombs.'     *    *    * 

"  §  2.  Before  proceeding  to  *  *  *  make  any  alterations  or 
improvements  as  authorized  by  the  last  preceding  section,  the  said 
coramiesioner  of  correction  may,  from  time  to  time,  present  to  the 
said  board  of  estimate  and  apportionment  a  statement  of  any  work 
proposed  to  be  done,  with  plans  and  specifications  therefor,  and  an 
estimate  of  the  approximate  probable  cost  thereof,  whereupon  the 
said  board  of  estimate  and  apportionment  may,  by  resolution, 
authorize  said  work  to  be  done  wholly  or  in  part,  and  may  approve 
the  plans  and  specifications  therefor,  or  may  return  the  same  to 
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said  commissioner  for  modification  or  alteration,  *  *  *  and 
said  plans  and  specifications  may  be  so  returned  to  said  commis- 
sioner and  resubmitted  to  said  board  of  estimate  and  apportionment 
until  the  said  board  of  estimate  and  apportionment  shall,  by  resolu- 
tion, approve  said  plans  and  specifications  and  authorize  the  work 
to  be  proceeded  with  accordingly.  The  said  commissioner  of  cor- 
rection and  the  said  board  of  estimate  and  apportionment  are  each 
liereby  authorized  to  employ  a  competent  architect  to  prepare  or 
examine  any  plans  for  any  work  proposed  to  be  done  under  the  pro- 
visions of  this  act.     *     *     * 

"  §  3.  When  any  work  provided  for  by  this  act  shall  have  been 
authorized,  and  the  plans  and  specifications  therefor  approved  by 
the  board  of  estimate  and  apportionment,  the  said  commissioner  of 
correction  shall  proceed  to  execute  and  carry  out  said  work,  which 
shall  be  done  by  contract.     *     *     * 

"  §  4.  For  the  purpose  of  carrying  out  the  work  authorized  by 
this  act,  including  the  compensation  of  the  architects  employed  by 
said  commissioner  of  correction  to  prepare  plans  and  specifications 
and  to  supervise  the  work  done  thereunder  and  of  the  architect 
employed  by  the  board  of  estimate  and  apportionment  to  examine 
Any  plans  and  specifications,  *  *  *  the  comptroller  of  the  city 
of  New  York  is  hereby  directed,  from  time  to  time,  when  thereto 
directed  by  the  board  of  estimate  and  apportionment,  ^  to  issue  con- 
flolidated  stock     ***.'" 

It  seems  to  have  been  contemplated  by  this  act  that  the  commis- 
sioner of  correction  and  also  the  board  of  estimate  and  apportion- 
ment were  each  empowered  to  employ  a  competent  architect  to  pre- 
pare or  examine  any  plans  for  any  work  proposed  to  be  done  under 
the  provisions  of  the  act ;  and  that  it  was  intended  that  the  commis- 
sioner of  correction  should  have  additional  power,  namely,  to  employ 
an  architect  to  supervise  the  work  done  thereunder,  which  was  a 
necessary  power  to  be  lodged  somewhere,  as  is  evidenced  by  section 
4  of  the  act  in  question,  which,  as  above  stated,  provides  that  "  for 
the  purpose  of  carrying  out  the  work  authorized  by  this  act,  includ- 
ing the  compensation  of  the  architects  employed  by  said  commis- 
sioner of  correction  to  prepare  plans  and  specifications  and  to  super- 
vise the  work  done  thereunder,  and  of  the  architect  employed  by 
the  board  of  estimate  and  apportionment  to  examine  any  plans  and 
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specifications,"  the  comptroller  was  directed  to  issue  consolidated 
stock.  It  will  thus  be  seen  that  while  the  provision  for  the  pay- 
ment of  the  architect  employed  by  the  board  of  estimate  and  appor- 
tionment was  limited  to  the  work  of  examining  the  plans  and  speci- 
fications, the  provision  for  the  payment  of  the  architect  employed 
by  the  commissioner  of  correction  was  not  only  for  the  preparation 
of  plans  and  specifications,  but  for  supervision  of  the  work  done 
thereunder,  there  being  a  clear  distinction  between  the  duties 
which  were  to  be  performed  by  the  architects  employed  by  the 
board  and  those  employed  by  the  commissioner.  It  would  seem, 
therefore,  that  under  the  act  itself  the  commissioner  had  the  power 
to  employ  the  plaintiffs  not  only  to  prepare  plans  and  specifications, 
but  to  supervise  the  work,  which  meant  the  work  during  its  progress. 

Bat  it  is  claimed  that  where  authority  is  given  to  a  municipality 
or  official  board  to  contract,  without  any  specification  of  the  term, 
the  municipality  or  board  can  contract  only  for  a  reasonable  period, 
to  be  determined  usually  by  the  tenure  of  office  of  the  official 
board.  We  do  not  think  that  the  rule  sought  to  be  invoked  has 
any  application  to  the  case  at  bar.  Here  was  a  municipal  building 
to  be  erected.  The  necessity  for  the  appointment  of  architects  for 
the  purpose  of  preparing  plans  and  specifications  and  supervising 
the  work  is  recognized  by  the  statute.  The  employment  was  one 
having  a  specific  object,  and  would  necessarily  terminate  upon  the 
completion  of  the  buildings  which  were  to  be  erected  under  the 
authority  of  the  statute.  There  is  no  reason  why  a  contract  of 
employment  in  reference  to  this  specific  work  until  its  completion 
should  not  be  entered  into  any  more  than  any  other  contract  in  con- 
nection with  any  public  building,  the  erection  of  which  is  liable  to 
extend  beyond  the  term  of  office  of  the  individual  members  of  the 
board  authorized  to  make  the  contract. 

There  seems,  however,  to  be  a  difficulty  in  the  way  of  sustaining 
the  recovery  of  the  plaintiffs  in  this  action  in  the  fact  that  there  is 
no  evidence  that  any  of  the  plans  and  specifications  of  the  plaintiffs 
in  respect  to  the  work  which  was  done  after  their  removal  had  ever 
been  approved  by  the  board  of  estimate  and  apportionment.  While 
it  may  be  true  that  the  commissioner  of  correction  had  the  power  to 
appoint  a  competent  architect  to  prepare  the  plans,  yet,  until  these 
plans  were  approved  by  the  board  of  estimate  and  apportionment, 
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he  had  no  power  to  go  any  further  with  the  work  or  to  employ  any 
person  to  supervise  the  same  during  its  construction.  Section  3  of. 
the  statute  provides  that  when  any  work  provided  for  by  the  act 
shall  have  been  authorized,  and  the  plans  and  specifications  therefor 
approved  by  the  board  of  estimate  and  apportionment,  the  commis- 
sioner of  correction  shall  proceed  to  execute  and  carry  out  said 
work,  which  was  to  be  done  by  contract.  There  is  an  express  sepa- 
ration throughout  the  whole  of  the  act  between  the  primary  work 
of  preparing  plans  and  specifications  and  the  doing  of  the  work 
after  such  plans  had  been  approved  and  the  work  authorized.  In 
the  case  at  bar  there  is-  no  evidence  whatever  that  the  plans  and 
specifications  of  the  plaintiffs  in  reference  to  this  new  work  were 
ever  approved  and  accepted  by  the  board  of  estimate  and  apportion- 
ment, which  was  a  prerequisite  to  the  authority  of  the  commissioner 
to  proceed  with  the  work,  or  to  incur  any  expenditure  in  connection 
therewith. 

There  is  another  objection  which  seems  to  be  fatal  to  the  recov- 
ery, and  that  is  to  the  charge  of  the  court  that  the  plaintiffs  were 
entitled  to  a  verdict  of  five  per  cent  on  the  amount  of  the  estimated 
cost,  less  the  amount  which  they  would  have  expended  in  carrying 
out  the  contract.  This  instruction  was  excepted  to.  We  think  that 
under  the  evidence  there  was  a  question  for  the  jury  as  to  whether 
there  was  any  agreed  compensation  or  not.  One  of  the  plaintiffs 
testified  to  a  conversation  with  Mr.  Wright,  in  which  he  stated  that 
they  were  to  get  five  per  cent,  the  usual  price.  Mr.  Wright  testified 
as  to  this  five  per  cent,  that  he  did  not  know  that  anything  was 
said  about  the  percentage  at  all ;  and  he  added :  '^  I  assumed  he 
would  get  the  regular  percentage."  The  claim  being  made  that  the 
plaintiffs  sought  to  recover  upon  an  agreed  percentage,  this  condi^ 
tion  of  the  evidence  left  the  question  for  the  jury  upon  that  point. 

We  are  of  opinion,  therefore,  that  the  judgment  and  order  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  event. 

Patterson,  Hatch  and  Laughlin,  J  J.,  concurred;  Ingbaham^ 
J.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Digitized  by 


Google 


ROTONDO  V.  SMYTH.  153 

Ipp.  Di^.]  First  Dbfartmsnt,  March,  1904. 

AnTONiA  RoTONDo,  as  Administratrix,  etc.,  of  Vincenzo  Rotondo, 
Deceased,  Respondent,  v,  Neptunb  B.  Smyth,  Appellant. 

Scaffold  eonsiructed  by  the  employee  falling  ilierefrom — the  master  is  not  liable  token 
the  scaffold  does  not  comply  with  section  18  of  chapter  415  of  Vie  Laws  of  1897. 

In  an  action  brought  to  recover  damages  resulting  from  the  death  of  the  plain- 
tiflTs  intestate  while  in  the  employ  of  the  defendant,  a  boss  painter,  it  appeared 
that  the  intestate  and  one  Nelson  were  directed  to  paint  the  shutters  on  a  fac- 
tory building:  that,  the  space  being  so  restricted  that  the  ordinary  scaffolds 
eould  not  be  used,  the  defendant  instructed  Nelson  and  the  intestate  to  con- 
struct one;  that  Nelson  and  the  intestate  constructed,  out  of  material  procured 
by  them  from  the  defendant's  shop,  a  scaffold  which  did  not  comply  with  section 
18  of  chapter  415  of  the  Laws  of  1897,  which  provides:  "  Scaffolding  or  stag- 
ing swung  or  suspended  from  an  overhead  support,  more  than  twenty  feet  from 
the  ground  or  floor,  shall  have  a  safety  rail  of  wood,  properly  bolted,  secured 
and  braced,  rising  at  least  thirty-four  inches  above  the  floor  or  main  portions  of 
such  scaffolding  or  staging  and  extending  along  the  entire  length  of  the  outside 
and  the  ends  thereof,  and  properly  attached  thereto,  and  such  scaffolding  or 
staging  shall  be  so  fastened  as  to  prevent  the  same  from  swaying  from  the 
building  or  structure." 

The  evidence  tended  to  show  that  while  the  intestate  was  standing  upon,  or 
stepping  from  the  sill  of  a  window  to  the  scaffold,  he  lost  his  balance  and 
fell  in  consequence  of  the  swaying  of  the  scaffold. 

Edd,  that  the  scaffold  having  been  constructed  by  the  intestate  and  his  com- 
panion, and  not  by  the  defendant,  the  latter  was  not  liable  because  the  scaffold 
did  not  comply  with  the  law  nor  because  it  was  not  so  fastened  as  to  prevent 
it  from  swaying. 

OBrien,  J.,  dissented. 

Appeal  by  the  defendant,  Neptune  B.  Smyth,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  May, 
1903,  upon  the  verdict  of  a  jury  for  $2,000,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  28th  day  of  May,  1903,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Z.  Sidney  Carrere^  for  the  appellant. 

Martin  Wechaler^  for  the  respondent. 

Vax  Brunt,  P.  J. : 

This  action  was  brought  to  recover  damages  arising  from  the  death 
of  the  plaintiff's  intestate,  who  fell  while  doing  some  painting  upon 


Digitized  by 


Google 


154  ROTONDO  v.  SMYTH. 


First  Department,  March,  1904.  [Vol.  02. 

a  building.  The  defendant  in  this  action  was  a  boss  painter  and  had 
a  contract  to  paint  the  factory  building  at  No.  78  Park  street,  in  the 
city  of  New  York.  The  plaintiffs  intestate  was  a  journeyman 
painter,  who  was  employed  by  the  defendant  upon  this  job.  Upon 
the  21st  of  November,  1902,  the  defendant's  employees,  consisting 
of  plaintiffs  intestate  and  one  Nelson,  commenced  to  paint  the  win- 
dow shutters  in  the  rear  of  the  factory  beginning  on  the  top  or 
seventh  floor.  In  consequence  of  the  contracted  space  in  which  the 
painting  was  to  be  done,  the  ordinary  scaffolds  which  were  made  for 
work  of  this  kind  could  not  be  used  ;  and  the  defendant  instructed 
Nelson  and  the  deceased  to  construct  a  scaffold  and  put  it  up  for 
the  purpose  of  doing  the  painting.  The  two  men  procured  from 
the  defendant's  shop  the  necessary  materials,  and  constructed  the 
scaffold,  which  consisted  of  three  two-inch  planks  of  about  sixteen 
feet  in  length,  held  together  by  four  wooden  cleats  which  were 
longer  than  the  scaffold  was  wide.  These  cleats  were  nailed  across 
the  planks  in  pairs  a  few  feet  from  each  end.  Around  this  scaffold 
were  then  placed  scaffold  irons  which  were  adjusted  under  the 
planks  and  between  the  cleats,  the  object  of  the  cleats  being  to  pre- 
vent the  scaffold  irons  from  slipping  one  way  or  the  other  along 
the  planks.  These  irons  were  connected  with  the  roof  by  blocks 
and  tackles.  Across  the  back  of  the  scaffold  on  the  side  furthest 
from  the  wall  the  men  had  stretched  some  pieces  of  rope  three  feet 
above  the  scaffold  as  a  guard  against  accidents. 

On  the  morning  of  the  twenty-first  of  November  Nelson  and  the 
deceased  had  raised  this  scaffold  to  position  and  commenced  the 
work  of  painting  the  iron  slintters  on  the  top  floor.  The  deceased 
began  painting  the  shutters  of  the  window  near  the  end  of  the  scaf- 
fold,  and  he  either  stood  upon  the  sill  in  the  act  of  painting  the 
shutters,  holding  on  by  an  iron  crossbar  in  the  middle  of  the  win- 
dow or  was  stepping  from  the  window  sill  to  the  scaffold  when  he 
fell  and  was  killed.  The  claim  of  negligence  against  the  defendant 
is  that  the  scaffold  upon  which  this  work  was  being  done  did  not 
comply  with  section  18  of  chapter  415  of  the  Laws  of  1897,  which 
provides  as  follows : 

'^  Scaffolding  or  staging  swung  or  suspended  from  an  overhead 
support,  more  than  twenty  feet  from  the  ground  or  floor,  shall  have 
a  safety  rail  of  wood,  properly  bolted,  secured  and  braced,  rising  at 
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least  thirty-four  inches  above  the  floor  or  main  portions  of  such 
scaffolding  or  staging  and  extending  along  the  entire  length  of  the 
outside  and  the  ends  thereof,  and  properly  attached  thereto,  and  such 
scaffolding  or  staging  shall  be  so  fastened  as  to  prevent  the  same 
from  swaying  from  the  building  or  structure." 

It  is  certain  that  the  scaffold  did  not  comply  with  this  law  ;  but 
it  seems  to  us,  in  view  of  the  evidence  that  it  was  constructed  by  the 
workmen  who  were  to  work  upon  it  and  was  in  their  charge  and 
under  their  control,  that  such  scaffold  did  not  come  within  the  pro- 
visions of  the  act  referred  to,  so  as  to  charge  the  defendant  with 
negligence  for  want  of  compliance  with  the  statute.  The  men  who 
were  to  do  the  work  themselves  constructed  it,  and  the  defendant 
had  nothing  to  do  with  it  and  did  not  furnish  the  scaffold  as  a  scaf- 
fold. It  was  prepared  by  the  painters  themselves ;  and,  therefore, 
if  there  were  any  negligence  in  its  construction,  they  were  liable  for 
it  and  not  the  defendant. 

It  is  further  claimed  that  the  statute  was  not  complied  with  in 
that  the  scaffold  was  not  so  fastened  as  to  prevent  tlie  same  from 
swaying  from  the  building  or  structure.  If  this  portion  of  the 
law  was  not  complied  with,  it  was  the  fault  of  the  men  who  were 
working  upon  the  scaffold.  They  were  the  ones  whose  duty  it  was 
to  fasten  it  in  the  manner  required  by  the  act.  The  defendant,  the 
employer,  was  not  responsible  for  the  manner  in  which  they  con- 
ducted themselves  in  the  doing  of  the  work.  They  were  bound  to 
see,  under  the  circumstances,  that  the  scaffold  was  properlj'  secured, 
and  if  it  were  not  so  secured  it  was  the  fault  of  the  workmen  them- 
selves, and  no  negligence  on  that  account  is  to  be  imputed  to  the 
defendant. 

It  was  claimed  upon  the  part  of  the  defendant  upon  the  trial  that 
the  deceased  did  not  fall  from  the  scaffold,  but  was  standing  upon 
the  window  sill  holding  on  by  the  crossbar  and  when  the  crossbar 
gave  way  he  fell.  There  is  evidence  controverting  this  claim,  to 
the  effect  that  he  was  stepping  from  the  sill  to  the  scaffold  and,  the 
scaffold  swaying,  he  lost  his  balance  and  fell.  The  evidence,  how- 
ever, that  he  had  the  crossbar  in  his  hand  when  he  fell  and  the  position 
he  must  have  occupied  in  order  to  reach  the  crossbar  would  militate 
against  this  claim  of  the  plaintiff  and  would  seem  to  support  that 
of  the  defendant.     There  may  have  been  sufficient,  however,  in  the 
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testimony  of  the  witnesses  upon  this  point  to  submit  the  case  to  the 
jnry.  But  we  think  that  upon  the  question  of  the  negligence  of 
the  defendant  in  the  furnishing  of  the  scaffold  and  its  management 
there  was  no  evidence  tending  to  charge  him  with  negligence,  and 
if  there  was  any  negligence  it  was  tliat  of  the  deceased  and  Nelson 
who  constructed  the  scaffold  and  were  working  together  upon  it. 

"We  think,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  ta 
abide  the  event. 

Ingraham,  McLaughlin  and  Laughlin,  JJ.,  concurred ;  CVBrien, 
J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Mart  Keating,  Respondent,  v.  John  L.  B.  Mott,  Appellant. 

A  tenant  falling  in  a  dark  hall  in  a  tenement  house  from  catling  ?ier  foot  in  the 
oilcloth — contributory  negligence^  not  inferred  as  matter  cf  law  because  of  her 
knowledge  of  the  conditions  —  duty  imposed  tJierd^y  —  admission  of  present  owners 
ship  of  the  demised  premises  and  denial  of  all  the  other  allegations  of  the  com"^ 
plaint  —  it  it  not  a  denial  of  ownership  at  the  time  mentioned  in  the  complaint, 

A  tenaDt  who»  while  walking  through  a  dark  hallway  in  a  tenement  house,  sus- 
tains injuries  in  consequence  of  catching  her  foot  in  some  holes  in  the  oilcloth 
covering  the  floor  of  the  hallway,  cannot  be  said,  as  a  matter  of  law,  to  have 
been  guilty  of  contributory  negligence  because  she  knew  of  the  torn  condition 
of  the  oilcloth,  but  that  question  is  one  of  fact  for  the  consideration  of  the 
jury. 

Her  knowledge  of  the  condition  of  the  hallway  imposed  upon  her  the  duty  of 
using  due  care  to  avoid  the  danger,  but  it  cannot  be  said  that  she  failed  in  this 
duty  by  neglecting  to  keep  constantly  in  mind  the  exact  location  of  the  Uoles 
in  the  oilcloth. 

The  complaint  in  the  action  brought  by  the  tenant  to  recover  damages  for  the 
injuries  sustained  by  her  alleged  that  at  all  times  therein  mentioned  the 
defendant  was  the  owner  of  the  premises.  The  answer  alleged:  ** First.  This 
defendant  admits  that  he  is  the  owner  of  the  fee  of  certain  premises  in  the 
city  of  New  York,  commonly  known  as  No.  445  West  Thirty-ninth  street,  and 
this  defendant,  upon  information  and  belief,  denies  each,  all  and  every  the 
other  allegations  in  said  complaint  contained." 

Eiold,  that  the  provision  of  the  answer  was  not  a  denial  of  the  defendant's  owner- 
ship of  the  premises  at  the  time  mentioned  in  the  complaint,  but  would  be 
regarded  rather  as  an  admission  of  that  fact. 
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Appeal  by  the  defendant,  John  L.  B.  Mott,  from  a  judgment  of 
the  Snpreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of  October, 
1902,  upon  the  verdict  of  a  jury  for  $1,500,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  17th  day  of  November,  1902, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Thomas  P,  Wickes^  for  the  appellant. 
W.  A.  Purrington^  for  the  respondent. 

Patterson,  J.  : 

The  plaintiff  was  a  tenant  occupying  rooms  on  the  second  floor 
of  a  tenement  house,  known  as  No.  445  "West  Thirty-ninth  street, 
in  the  city  of  New  York,  and  she  alleged  in  her  complaint  that  she 
sustained  injuries  on  such  premises  through  the  neglect  of  the 
defendant  to  maintain  in  a  safe  condition  the  lower  hallway  thereof. 
A  question  arose  on  the  trial  as  to  the  necessity  of  the  plaintiff 
proving  under  the  pleadings  the  ownership  of  the  premises.  It  is 
alleged  in  the  complaint  that  at  all  times  thereinafter  mentioned  the 
defendant  was  the  owner  of  that  house.  The  answer  contains  this 
allegation  :  ^^  First,  This  defendant  admits  that  he  is  the  owner  of 
the  fee  of  certain  premises  in  the  city  of  New  York,  commonly 
known  as  No.  445  West  Thirty-ninth  street,  and  this  defendant,  upon 
information  and  belief,  denies  each,  all  and  every  the  other  alle- 
gations in  said  complaint  contained."  That  is  not  a  denial  of  the 
ownership  of  the  premises  at  the  time  mentioned  in  the  complaint 
and  it  will  be  regarded  rather  as  an  admission  of  that  fact.  The 
appellant  does  not  now  seriously  insist  upon  the  objection  that  the 
plaintiff  failed  to  prove  the  ownership,  but  the  question  remains  in 
the  record  and  it  is  enough  to  say  in  regard  to  it  that,  apart  from 
the  pleadings,  there  is  proof  made  by  the  testimony  of  the  janitress 
and  others,  sufficient  to  show  that  at  the  time  of  the  alleged  acci 
dent  the  defendant  was  in  possession  of  the  premises. 

The  accident  happened  on  the  9th  of  March,  1899.  The  plain- 
tiff at  about  five  o'clock  in  the  afternoon  entered  the  hallway  on 
the  main  floor  to  go  to  her  rooms,  and  according  to  her  testimony 
and  that  of  another  witness  she  caught  her  foot  in  some  holes  in 
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the  oilcloth  on  the  floor  at  the  foot  of  the  staircase  and  she  fell  and 
was  injured.  There  were  two  questions  of  fact  as  to  which  there 
was  conflicting  evidence,  and  they  were  settled  by  the  verdict  of 
the  jury.  The  defendant  claimed  that  the  oilcloth  had  been 
removed  just  one  month  before  the  alleged  accident,  and  also  that 
the  plaintiff  did  not  fall  at  the  place  or  in  the  manner  indicated  by 
her  or  her  witness.  Both  of  these  facts  being  found  against  the 
defendant,  there  is  no  reason  to  interfere  with  the  conclusion  the 
jury  reached  regarding  them. 

The  principal  contention  of  the  appellant  is  that  the  proof  wholly 
fails  to  show  that  the  plaintiff  was  free  from  contributory  negli- 
gence. She  testified  that  from  the  time  she  began  her  occupation 
of  the  rooms  (about  the  nineteenth  of  January)  the  oilcloth  was 
filled  with  holes,  and  other  witnesses  testified  to  the  same  fact.  On 
her  testimony,  the  hallway  was  an  unsafe  place,  and  it  is  beyond 
question  that  she  knew  and  thoroughly  understood  it  to  be  such. 
The  point  made  by  the  appellant  is  that,  under  such  circumstances 
and  with  the  plaintiff's  knowledge,  she  was  bound  to  exercise  extra- 
ordinary care  in  traversing  this  hallway,  and  that  the  proof  fails  to 
show  that  she  did  exercise  that  degree  of  care  required  of  her.  It 
is  not  claimed  that  it  would  be  contributory  negligence  on  the  part 
of  this  tenant  to  use  this  hallway  in  its  unsafe  condition.  Although 
the  plaintiff  had  knowledge  of  the  condition,  that  did  not  necessarily 
charge  her  with  contributory  negligence  as  matter  of  law  in  con- 
tinuing to  live  on  the  premises  and  to  pass  over  the  hallway.  It 
imposed  upon  her  the  duty  of  using  due  care  to  avoid  danger,  and  it 
cannot  be  said  that  she  failed  in  that  respect  by  not  constantly 
having  in  mind  the  exact  locality  of  the  holes  in  the  oilcloth.  {Dol- 
lard  V.  Hoherts,  130  N.  Y.  269 ;  Ken7iey  v.  Rhinelander^  28  App. 
Div.  246 ;  affd.,  163  N.  T.  576.)  The  accident  happened  on  a 
snowy  afternoon  in  March,  and  the  plaintiff's  testimony  indicated 
that  she  was  walking  along  towards  the  stairway  in  an  ordinary  and 
usual  way.  The  hallway  was  dark.  It  was  for  the  jury  to  say 
whether  she  was  guilty  of  contributory  negligence,  and  it  cannot  be 
held,  as  matter  of  law,  on  this  record,  that  she  was  chargeable  with 
any  negligent  act  or  omission  that  contributed  to  the  accident. 

The  plaintiff's  counsel  asked  the  court  to  chaige  "  that  the  plain- 
tiff was  not  bound,  as  a  matter  of  law,  to  keep  her  mind  constantly 
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fixed  upon  the  condition  of  the  hall ;  nor  was  she  necessarily  charge- 
able with  negligence  if  her  thoughts  or  attention  were  momentarily 
diverted  from  it  by  natural  or  unavoidable  circumstances."  The 
court  substantially  charged  that,  and  then  the  plaintiff's  counsel 
said,  "Nor  was  she  responsible  for  it  if  her  mind  was  diverted  from 
it  by  ordinary  cause."  To  which  the  court  replied,  "  If  she  was 
reasonably  prudent."  The  counsel  for  the  defendant  excepted 
"  upon  the  specific  ground  that  there  is  no  evidence  in  the  case  that 
her  mind  was  diverted  or  that  her  attention  was  distracted."  This 
exception  does  not  raise  any  substantial  question,  for  the  charge  of 
the  judge  was  correct  respecting  the  duty  of  the  plaintiff.  The 
court  still  adhered  to  the  proposition  that  no  matter  what  may  have 
been  the  situation  of  the  plaintiff  at  that  time,  she  was  bound  to 
reasonable  prudence.  That  is  precisely  what  was  required  of  her  — 
the  phrase  "if  she  was  reasonably  prudent"  being  the  equivalent  of 
"  ndng  due  care." 

The  defendant's  counsel  requested  the  court  to  charge  that  "  If 
the  jury  find  from  the  evidence  that  the  plaintiff  knew  of  the  con- 
dition of  the  hall  and  of  the  holes  at  the  time  of  the  accident,  and 
did  not  take  care  to  avoid  the  accident,  the  jury  may  find  that  she 
was  not  free  from  contributory  negligence,  and  the  verdict  must 
be  for  the  defendant."  To  which  the  court  replied,  "  Except  as  I 
may  have  charged,  I  will  not  charge  it."  A  perusal  of  the  main 
charge  sufficiently  shows  that  the  substance  of  this  request  was 
fully  covered. 

The  damages  are  not  excessive  and  the  judgment  and  order 
should  be  affirmed,  with  costs. 

Vax  Brcint,  p.  J.,  Ingbaham,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Gbobgk  Kitohino  and  Others,  Appellants,  v.  Kate   C.  Bbowm, 

Eespondent. 

Covenant  prohibiting  the  erection  of  a  tenement  hovse  on  land  conveyed —  an  apart* 
ment  house  doee  not  came  within  it$  prohibition. 

A  deed  contained  a  covenant  prohibiting  the  erection  on  the  land  convejed  of 
any  stable  of  any  kind,  coal  yard,  slaughterhouse,  meat  shop,  tnllow  chan- 
dlery, steam  engine,  smith  shop,  forge,  furnace,  brass  foundry,  nail  or  other 
iron  foundry,  or  any  manufacturing  of  glass,  gunpowder,  starch,  glue,  varnish, 
vitriol,  ink,  petroleum  or  turpentine,  or  any  cooper's,  carpenter's  or  cabinet 
maker's  shop,  or  any  establishment  for  tanning,  dressing,  preparing  or  keeping 
skins,  hides  or  leather,  or  any  brewery,  distillery,  sugar  refinery  or  bakery,  or 
drinking  or  lager  beer  establishment,  circus,  menagerie  or  public  show  or  exhibi- 
tion of  animals,  railroad  depot,  railroad  stable,  car  engine  or  tenement  house,  or 
any  other  trade,  manufactory,  business  or  calling  which  may  be  in  any  way 
dangerous,  noxious  or  offensive  to  the  nisighboring  inhabitants. 

Held,  that  the  covenant  did  not  prohibit  the  erection  on  the  premises  of  three 
modern  apartment  houses  seven  stories  high  with  two  apartments  on  each 
floor,  which  cost  $400,000,  and  were  of  a  character  ai^d  appearance  correspond- 
ing with  the  first-lass  dwelling  houses  in  the  immediate  neighborhood; 

That  such  houses  were  not  ''tenement  houses"  within  the  meaning  of  the 
covenant. 

Van  Brunt,  P.  J.,  and  LAuanLiN,  J.,  dissented. 

Appeal  by  the  plaintiffs,  George  Kitching  and  others,  froiM  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  28th 
day  of  March,  1902,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

Henry  Tf".  Ua/rdon^  for  the  appellants. 

Ilarold  Swairiy  for  the  respondent. 

Patterson,  J. : 

At  the  trial  of  this  cause  at  Special  Term  the  complaint  was  dis- 
missed upon  the  merits.  The  action  was  brought  by  owners  of 
dwelling  houses  on  the  southerly  side  of  Seventy-first  street,  west  of 
West  End  avenue,  in  the  borough  of  Manhattan  in  the  city  of  New 
York.  Adjoining  the  premises  owned  by  the  plaintiffs  and  to  the 
west  thereof,  are  situated  lots  of  land  belonging  to  the  defendant, 
upon  which  apartment  houses  have  been  built.  Title  to  the  lots, 
both  of  the  plaintiffs  and  of  the  defendant,  is  derived  from  convey- 
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ances  made  by  the  executors  of  one  Jacob  Harseii)  and  all  sach  lots 
are  ajf ected  bj  a  covenant  which  is  in  the  following  words : 

'^  And  the  said  party  of  the  second  part,  for  himself,  his  heirs  and 
assigns,  doth  hereby  covenant  to  and  with  the  said  parties  of  the 
first  part,  their  successors  and  assigns,  and  with  the  owners  for  the 
time  being  of  the  adjacent  lots,  jointly  and  severally,  that  neither 
the  said  party  of  the  second  part,  nor  his  heirs  nor  assigns,  shall  or 
will,  at  any  time  hereafter,  erect  any  buildings  within  forty  feet  of 
the  front  of  said  premises,  except  of  brick  or  stone,  with  roofs  of 
slate  or  metal,  and  will  not  erect  or  permit  upon  any  part  of  said 
premises  any  stable  of  any  kind,  coal  yard,  slaughterhouse,  meat 
shop,  tallow  chandlery,  steam  engine,  smith  shop,  forge,  furnace, 
brass  foundry,  nail  or  other  iron  foundry,  or  any  manufacturing  of 
glass,  gunpowder,  starch,  glue,  varnish,  vitriol,  ink,  petroleum  or 
turpentine,  or  any  cooper's,  carpenter's  or  cabinet  maker's  shop,  or 
anj  establishment  for  tanning,  dressing,  preparing  or  keeping  skins, 
hides  or  leather,  or  any  brewery,  distillery,  sugar  refinery  or  bakery, 
or  drinking  or  lager  beer  establishment,  circus,  menagerie  or  public 
show  or  exliibition  of  animals,  railroad  depot,  railroad  stable,  car, 
engine  or  tenement  house,  or  any  other  trade,  manufactory,  business 
or  calling  which  may  be  in  any  way  dangerous,  noxious  or  offensive 
to  the  neighboring  inhabitants,  and  that  no  building  shall  be  erected 
npon  said  lands,  or  any  of  them,  which  shall  contain  any  alley  or 
entrances  running  through  them  for  ingress  or  egress  to  rear  build- 
ing. And  it  is  declared  that  this  covenant  is  a  lien  and  runs  with 
said  lands,  and  binds  the  persons  seized  thereof  for  the  time  being." 

The  defendant's  property  has  a  frontage  of  one  hundred  and  fifty- 
three  feet  on  Seventy-first  street,  and  on  the  west  immediately 
adjoins  the  Hudson  Biver  railroad.  The  defendant  has  con- 
Btrocted  on  her  property  three  modem  apartment  houses,  seven 
stories  high,  with  two  apartments  on  each  floor.  Those  structures 
are  high-class  apartment  houses,  and  they  have  all  the  conveniences 
and  all  the  appliances  of  the  best  order  of  such  houses ;  and  exter- 
nally, in  their  architecture,  they  are  of  a  character  and  appearance 
corresponding  with  the  first-class  dwelling  houses  in  the  immediate 
neighborhood.  They  are  costly  buildings,  the  amount  expended  in 
their  erection  being  about  $400,000.  The  houses  are  completed 
and  ready  for  occupancy.  The  sole  question  presented  for  con^ 
App.  Div.— Vol.  XCII.        11 
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sideration  on  this  appeal  is^  whether  these  structares  of  the  defend- 
ant have  been  put  np  in  violation  of  the  covenant  above  qaoted  and 
are  of  such  a  character  as  to  entitle  the  plaintiffs  to  an  injunction. 

We  have  had  a  covenant  identical  with  this  before  us  in  the  case 
of  White  v.  Collins  Building  dk  Construction  Co.  (83  App.  Div. 
1),  and  there  the  question  considered  was  the  following :  ^^  Does 
the  covenant  against  nuisances  contained  in  the  deed  of  *  *  * 
surviving  executors  of  the  last  will  and  testament  of  Jacob  Harsen, 
M.  D.,  deceased,  »  *  *  dated  June  10th,  1873,  prohibit  the 
construction  of  a  high  grade  modem  apartment  house  ? "  In  con- 
sidering that  case  we  endeavored  to  ascertain  the  intention  of  the 
parties  in  making  the  covenant,  and  the  result  was  that  we  construed 
the  words  ^^  tenement  house,"  in  connection  with  other  interdicted 
structures  and  uses  of  a  nature  that  would  injure  the  general  charac- 
ter of  the  neighborhood  and  make  it  inappropriate  for  the  residence 
of  refined  and  pi*osperous  people ;  and  it  is  said  in  the  opinion  that 
*^  it  is  common  knowledge  that  in  the  year  1873,  and  prior  to  that 
time,  modern  apartment  houses  were  unknown  in  the  city  of  New 
York."  And  it  is  further  said :  *^  An  apartment  house,  the  erection 
of  which  is  contemplated  by  the  defendant,  would  clearly  not  be  a 
use  of  the  property  which  would  be  dangerous,  noxious  or  offensive 
to  the  neighboring  inhabitants.  What  was  clearly  contemplated 
was  that  a  tenement  house  as  then  known  and  in  use  in  the  city  of 
New  York  should  not  be  erected  upon  the  property.  The  erection 
of  a  hotel  was  not  prohibited,  nor  was  the  use  of  the  property 
restricted  to  dwelling  houses  so  constructed  that  one  dwelling  should 
be  under  each  roof.  The  restriction  was  confined  to  one  particular 
residential  use,  viz.,  a  tenement  house.  The  fact  that  hotels,  board- 
ing houses  or  houses  of  that  character,  which  were  then  common  in 
New  York,  were  not  prohibited  would  seem  to  show  that  the  par- 
ties did  not  intend  to  restrict  the  premises  to  residences  of  a  particu- 
lar kind ;  what  was  contemplated  was  that  the  building  of  a  tene- 
ment house  as  then  understood  in  New  York  should  not  be  allowed, 
but  the  modern  apartment  house  is  a  building  entirely  distinct  from 
what  was  then  understood  as  a  tenement  house."  Those  views 
resulted  from  the  construction  given  to  the  covenant  itself ;  but  the 
case  came  before  us  in  the  form  of  a  controversy  submitted  upon  an 
agreed  statement  of  facts,  and  there  were  in  that  statement  conces- 
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sions  of  fact  which  aided  in  the  interpretation  of  the  covenant  and 
which,  to  8ome  extent,  affected  the  decision  of  the  conrt ;  but  in 
the  present  case  there  is  evidence  of  facts  of  the  same  character  as 
those  appearing  and  which  were  regarded  as  important  in  the  White 
case.  That  case  is  authority  for  the  conclusion  that  the  restrictive 
covenant  now  under  consideration  against  tenement  houses  is  not  to 
be  construed  as  relating  to  such  first-class  apartment  houses  as  the 
defendant  has  erected  upon  her  premises ;  and  it  is  also  authority 
for  the  proposition  that  the  definition  of  a  tenement  house  as  con- 
tained in  chapter  908  of  the  Laws  of  1867  does  not  apply  in  this 
case,  for  that  definition  of  a  tenement  house  is  restricted  to  that 
particular  act. 

The  recent  case  of  Zeiyy  v.  Schreyer  (177  N.  Y.  293)  is  supposed 
to  be  in  conflict  with  these  views;  but  we  do  not  so  regard  it. 
There  was  something  more  in  the  covenant  there  than  a  restriction 
upon  the  grantee's  right  to  erect  or  permit  to  be  "  erected  or  carried 
on  "  npon  the  premises  a  tenement  house.  There  was  also  the  posi- 
tive covenant  that  the  grantee  would  not  erect  any  houses  except 
private  dwellings  thereon ;  and  that  restriction  is  absent  from  this 
covenant.  It  was  regarded  as  very  material  by  the  Court  of  Appeals. 
In  that  case  the  trial  court  found  that  the  building  erected  was  not 
a  private  residence  or  private  dwelling,  and  it  was  upon  all  of  the 
restrictive  covenants  that  the  Court  of  Appeals  held  that  the  plain- 
tifiE  was  entitled  to  an  injunction  against  the  use  of  the  building  as  a 
tenement  house  or  for  any  other  purpose  than  that  of  a  private 
dwelling  or  residence.  So  far  as  the  present  case  is  concerned,  we 
have  only  the  restriction  against  a  tenement  house  to  consider,  and 
we  do  not  regard  Levy  v.  Schreyer  (supra)  as  deciding  that  such 
costly,  commodious  and  attractive  first-class  apartment  houses  as 
have  been  erected  by  the  defendant  are  to  be  regarded  as  tenement 
houses  within  the  intention  or  meaning  of  the  parties  when  title 
was  taken  under  the  deeds  from  Harsen's  executors,  which  con- 
tained the  restrictive  covenant 

The  judgment  should  be  affirmed,  with  costs. 

O^Bbuen  and  Lauohlik,  J  J.,  concurred ;  Vak  Bbunt,  P.  J.,  and 
MoLauohlin,  J.,  dissented. 

Judgment  affirmed,  with  costs. 
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Wilson  R.  Hunter,  Respondent,  v.  William  Fiss,  Appellant. 

Gmnterdaim  atUhartBed  by  mbdivisum  2  of$ection  603  of  the  Cod^  of  Civil  Pro- 
cedure—  if  not  replied  to,  the  drfendant  may  take  judgment -^  form  of  euch 
judgment. 

Where  the  defendant  In  an  action  upon  a  promissory  note  sets  up  several  counter- 
claims pursuant  to  subdivision  3  of  section  602  of  the  Code  of  Ciyil  Procedure, 
which  provides,  "  if  the  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it  became  due, 
a  demand  existing  against  a  person  who  assigned  or  transferred  it  after  it 
became  due,  muet  be  cUlowed  aa  a  counterclaim  to  the  amount  of  the  plaintilTs 
demand,  if  it  might  have  been  so  allowed  against  the  assignor,  while  the  note  or 

'  bill  belonged  to  him,"  and  the  plaintiff  does  not  reply  to  such  counterclaims, 
the  defendant  may,  under  section  616  of  the  Code  of  Civil  Procedure,  take 
such  proper  Judgment  as  he  may  be  entitled  to  by  reason  of  a  failure  to  reply. 

There  is  no  distinction,  regarding  the  necessity  of  a  reply,  between  a  counter- 
claim under  section  602  of  the  Code  of  Civil  Procedure  and  any  other 
counterclaim. 

In  such  a  case,  if  the  plaintiff  neglects  to  reply,  the  defendant  is  entitled  to  a 
judgment  establishing  the  rights  of  the  parties  under  the  pleadings,  but  not 
to  an  absolute  dismissal  of  the  complaint,  as  that  would  result  in  a  Judgment 
on  the  merits  destroying  the  defendant's  liability  on  the  promissory  note  and 
yet  leaving  all  the  counterclaims  ^open  to  enforoement  against  the  plaintilTa 
assignor. 

Appeal  by  the  defendant,  William  Fiss,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  2d  day  of 
December,  1903,  denying  the  defendant's  motion  "for  judgment 
dismissing  the  plaintiff's  complaint  with  costs  upon  the  counter- 
claims contained  in  the  defendant's  answer  herein,  or  for  such  other 
and  further  relief  as  to  the  court  may  seem  proper." 

Attffust  BeokeTy  for  the  appellant. 

John  W.  Ingram^  for  the  respondent. 

Patterson,  J. : 

The  question  presented  on  this  appeal  arises  upon  a  motion  made 
by  the  defendant  for  judgment  upon  matters  set  up  as  counterclaims 
contained  in  the  defendant's  answer,  and  which  as  counterclaims  were 
not  replied  to.    It  was  a  special  motion  made  under  the  provisions  of 
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section  515  of  the  Code  of  Civil  Procedure,  by  which  it  is  enacted 
that  ''  if  the  plaintiff  fails  to  reply  or  demnr  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon,  and  if 
the  case  requires  it,  a  reference  may  be  ordered  or  a  writ  of  inquiry 
may  be  issued  as  prescribed  in  chapter  eleventh  of  this  act,  where 
the  plaintiff  applies  for  judgment" 

The  defendant's  application  was  denied,  on  the  ground,  appar- 
ently, that  all  that  he  sought  was  a  dismissal  of  the  plaintiff's  com- 
plaint The  action  is  upon  a  promissory  note  for  $1,000,  made  by 
^he  defendant,  payable  to  H.  N.  Vedder.  The  complaint  alleges 
the  delivery  of  this  note  to  Vedder  and  that  prior  to  the  commence- 
ment of  the  action  it  was  assigned  and  transferred  to  the  plaintiff. 
Although  not  appearing  by  the  complaint  in  so  many  words,  it  is 
conceded  that  the  note  was  assigned  aud  transferred  to  the  plaintiff 
after  its  maturity.  Such  being  the  fact,  it  was  open  to  the  defend- 
ant to  set  up  by  way  of  counterclaim  indebtedness  of  the  assignor 
of  the  note  to  him,  tlie  defendant,  to  an  extent  sufficient  to  extin- 
guish the  claim  arising  on  the  cause  of  action  set  out  in  the  com- 
plaint It  is  provided  by  subdivision  2  of  section  502  of  the  Code 
of  Civil  Procedure  that  ^^  if  the  action  is  upon  a  negotiable  promis- 
sory note  or  bill  of  exchange,  which  has  been  assigned  to  the  plain- 
tiff after  it  became  due,  a  demand,  existing  against  a  person  who 
assigned  or  transferred  it  after  it  became  due,  micst  be  allowed  as  a 
counterdadm  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him."  Under  this  permissive  provision  of  the  Code 
the  defendant  set  up  several  counterclaims,  each  of  which  on  its 
face  is  good  as  against  the  assignor  of  the  note  at  the  time  such 
assignor  held  it  It  is  idle  to  speculate  as  to  the  status  of  these 
counterclaims,  for  we  are  not  required  to  go  beyond  the  terms  of  sub- 
division 2  of  section  502  to  ascertain  that.  It  is  specifically  required 
that  the  demand  existing  against  the  assignor  be  aUowed  as  a 
counte7*claim. 

A  demand  that  may  be  set  up  under  that  section  acquires  ex  vi  ter- 
mini the  status  of  a  counterclaim.  It  is  to  be  pleaded  as  such ; 
could  not  be  allowed  unless  it  were  so  pleaded,  and  it  necessarily 
follows  that  if  it  is  properly  pleaded  as  a  counterclaim,  it  must  be 
replied  to  or  the  defendant  may  take  such  proper  judgment  as  he 


Digitized  by 


Google 


166  HUNTER  v.  FISS. 


FiBST  Depabtmemt,  March,  1904.  [Vol.  93. 

may  be  entitled  to  bj  reason  of  a  failure  to  replj.  There  is  no  dis- 
tinction between  a  counterclaim  nnder  this  section  of  the  Code  and 
any  other  coanterclaim.  There  is  bat  one  rale  of  pleading  apply- 
ing to  counterclaims. 

If  this  is  the  correct  view,  it  follows  that  the  defendant  was 
entitled  to  judgment  on  the  counterclaims,  not  to  an  absolute  dis- 
missal of  the  complaint,  but  to  a  proper  judgment,  one  which  would 
establish  the  rights  of  the  parties  under  the  pleadings.  The  learned 
judge  below  denied  the  motion  on  the  ground  that  the  defendant 
was  not  entitled  to  an  absolute  dismissal  of  the  complaint  He  was 
right  in  so  holding,  but  the  notice  of  motion  served  by  the  defendant 
was  sufficient  to  entitle  him  to  a  proper  judgment  on  the  pleadings. 
The  motion  was  made  ^^  for  judgment  dismissing  the  plaintiff's  com- 
plaint, with  costs,  upon  the  counterclaims  contained  in  the  defendant's 
answe*'  herein,  or  for  such  other  and  further  relief  as  to  the  court 
may  seem  proper."  That  notice  was  broad  enough  to  afford  the 
defendant  any  affirmative  relief  to  which  he  was  entitled.  Under 
the  terms  of  this  notice  of  motion  the  defendant  should  have  been 
allowed  to  go  on  and  take  that  proper  judgment.  He  was  not  enti- 
tled to  an  absolute^  dismissal  of  the  complaint  because  that  would 
have  resulted  in  a  judgment  on  the  merits,  destroying  the  defend- 
ant's liability  on  the  promissory  note  and  yet  leaving  all  the  coun- 
terclaims open  to  enforcement  against  the  plaintiff's  assignor. 

We  think,  therefore,  the  order  should  be  reversed,  with  ten  dol- 
lars cost  and  disbursements  of  appeal,  and,  inasmuch  as  a  proper 
judgment  must  be  framed,  the  motion  should  be  remitted  to  the 
Special  Term  for  further  consideration. 

Van  Beunt,  P;  J.,  O'Bbibn,  McLaughlin  and  Lauqhlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  of  appeal, 
and  motion  remitted  to  Special  Term  for  further  consideration. 
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OsRABDiNE  H.  HiOKOK,  Eespondeiit,  v.  Elizabeth  M.  Buntiko 
and  JsNNiB  B.  B.  Moobb,  as  Ezecntrices,  etc,  of  Ella  F.  Bunt- 
js%  Deceased,  Appellants. 

What  inttirvmerU  U  a  promiitcry  note — when,  aUhcugh  it  recita  a  eontideration, 
not  creating  a  legal  Migaticn,  a  legal  eamideratian  will  be  pretumed  in  iupport 
tkenef, 

Gemrdine  H.  Hickok  brought  an  action  against  the  ezecutrices  of  Ella  F. 

Bunting  npon  the  following  instrument: 

"  Nbw  Yobk,  JDeeenUf&r  — ,  1898. 

**  Having  been  cause  of  a  money  loss  to  my  friend,  Qeiardine  H.  Hickok,  I 
have  given  her  three  thousand  dollars.  I  hold  this  amount  in  trust  for  her,  and 
one  year  after  date  or  thereafter,  on  demand,  I  promise  to  pay  to  the  order  of 
Gerudine  H.  Hickok,  her  heirs  or  assigns.  Three  thousand  dollars  with  interest. 

"ELLA.  F.  BUNTING, 
1.16,  '94. 
"216Bastl2th8t.,  N.  Y." 

The  plaintiff  rested  after  proving  the  signature  to  the  instrument,  the  amount 
of  interest  due  thereon,  and  offering  the  instrument  in  evidence.  The  defend- 
ants offered  no  evidence. 

BUd,  that  the  plaintiff  had  made  out  a  prima  fads  case,  and  that  the  court  prop- 
erly directed  a  verdict  in  her  favor; 

That  the  instrument  was  a  valid  promissory  note,  and  that,  as  it  did  not  appear 
upon  the  face  thereof  that  there  was  no  consideration  for  it,  or  only  an  invalid 
coDflideration,  it  would  be  presumed  that  it  was  supported  by  a  valid 
consideration. 

Appeal  by  the  defendants,  Elizabeth  M.  Bunting  and  another,  as 
executrices,  etc.,  of  Ella  F.  Banting,  deceased,  from  a  judgment  of 
the  Sapreme  Coart  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  derk  of  the  county  of  Hew  York  on  the  12th  day  of  October, 
1903,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  22d  day 
of  October,  1903,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Herbert  Parsons^  for  the  appellants. 

Alfred  B.  Oruikshcmkj  for  the  respondent. 

O'BBiBir,  J. : 

This  case  has  already  been  before  this  court  (JUckok  v.  Bimtinffj 
67  App.  Div.  560).  The  action  is  upon  an  instrument  in  the  nature 
of  a  promissory  note,  a  copy  of  which  is  as  follows : 
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"  New  York,  December  — ,  1893. 
"  Having  been  cause  of  a  money  loss  to  my  friend,  Gerardine  H. 
Hickok,  I  have  given  lier  three  thousand  dollars.  I  hold  this 
amount  in  trust  for  her,  and  one  year  after  date  or  thereafter, 
on  demand,  I  promise  to  pay  to  the  order  of  Gerardine  H.  Hickok, 
her  heirs  or  assigns.  Three  thousand  dollars  with  interest. 

«  ELLA  F.  BUNTING, 

1.16,  '94. 
«  216  East  12th  St.,  N.Y." 

Upon  the  former  trial,  after  the  plaintiflE  had  proved  the  signature 
and  introduced  the  note  in  evidence  and  given  some  t^estimony  in 
support  of  its  validity,  the  defendants  on  their  part  offered  evidence 
which  it  was  thought  by  this  court  threw  doubt  upon  the  delivery 
of  the  note  and  raised  the  question  as  to  whether  or  not  there  waa 
consideration  therefor.  For  these  reasons  a  judgment  directed  for 
the  plaintiff  from  which  the  defendants  appealed,  was  reversed, 
this  court  holding  that  there  were  presented  questions  of  fact  which 
should  have  been  submitted  to  the  jury. 

Upon  the  new  trial  the  plaintiff  contented  herself  with  proving 
the  signature  and  the  amount  of  interest  due  and,  relying  upon  the 
presumption  of  delivery  from  the  possession  of  the  note,  offered  it 
in  evidence  and  rested.  The  defendants  moved  to  dismiss  the  com- 
plaint, and  to  the  denial  of  their  motion  excepted,  and  then  in  turn 
rested ;  and  the  plaintiff  having  moved  for  a  direction  in  her  favor, 
that  motion  was  granted  and  to  this  ruling  the  defendants  excepted, 
so  that  it  is  these  exceptions  to  the  refusal  to  dismiss  the  complaint 
and  to  the  direction  of  a  verdict  for  the  plaintiff  which  are  now 
urged  upon  our  attention. 

Had  this  been  a  negotiable  promissory  note  in  the  usual  form,  we 
do  not  think  it  would  be  seriously  contended  that  upon  such  a 
record  as  is  here  presented  a  direction  of  a  verdict  would  not  have 
been  proper.  The  defendants  contend,  however,  that  though  this 
instrument  be  regarded  as  a  promissory  note,  it  is  of  an  unusual 
kind,  and  that  all  the  parts  of  the  instrument  must  be  read  together, 
and  that  inasmuch  as  on  its  face  it  purports  to  state  a  consideration 
which  is  neither  a  legal  nor  a  valid  consideration,  the  one  expressed 
takes  the  place  of  the  valid  consideration  which,  if  such  a  statement 
had  not  appeared  upon  the  face  of  the  note,  would  be  presumed* 
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For  this  proposition  the  appellants  claim  support  by  taking  certain 
langnage  in  our  former  opinion  away  from  its  context  and  con- 
sidering it  apart  from  the  snbject  in  the  discussion  of  which  it 
was  used. 

The  portion  from  which  the  appellants  get  most  comfort  is  the 
following :  ^^  The  recital  is  that  the  deceased  had  been  the  canse  of 
a  money  loss.  This  standing  alone  would  be  insufficient  to  show 
the  existence  of  a  present  legal  consideration  or  that  an  enforcible 
obligation  had  ever  existed.  *  *  ^  If  we  eliminate  the  declara- 
tion of  the  plaintiff  that  the  deceased  owed  her  a  debt,  then  we 
have  nothing  in  the  oral  testimony  or  in  the  recital  of  the  instru- 
ment to  establish  that  there  at  any  time  existed  a  legal  enforcible 
obligation  against  the  deceased  in  favor  of  the  plaintiff  or  that  the 
facts  were  of  such  a  character  as  would  estop  the  deceased  from 
denying  her  legal  obligation  for  the  payment  of  the  money."  This 
language  was  not  intended  to  be  nor  was  it  confined  to  stating  that  the 
recital  which  preceded  the  promissory  portion  of  the  instrument  was 
conclusive  either  upon  the  plaintiff  or  the  defendant.  What  the  court 
was  discussing  was  whether  upon  all  the  evidence  (that  presented 
on  the  face  of  the  instrument,  together  with  such  corroborating  evi- 
dence as  the  plaintiff  adduced  upon  that  subject,  as  offset  by  the 
testimony  offered  by  the  defendants)  the  situation  was  one  which^ 
upon  the  question  of  consideration,  required  that  their- case  should 
be  submitted  to  the  jury  (which  was  the  conclusion  we  reached) 
or  whether  the  trial  judge  was  right  on  the  first  trial  in  directing  a 
verdict.  As  we  have  pointed  out,  upon  the  present  trial  there  was 
practically  no  evidence  given  except  such  as  was  needed  to  entitle 
tlie  paper  to  be  admitted  in  evidence.  That  the  paper  was  a  promis- 
sory note  was  expressly  held  upon  the  former  appeal  and  in  the  fol- 
lowing language : 

*^  Following  the  declaration  of  trust  the  instrument  contains  a 
promise  to  pay,  one  year  after  date  or  on  demand,  to  the  order  of 
the  plaintiff,  her  heirs  or  assigns,  $3,000  with  interest.  There  are 
no  words  of  limitation  of  this  promise  in  the  language  preceding  it. 
The  promise  to  pay  is  express  and  is  to  the  order  of  the  payee,  and  it 
contains  every  essential  element  to  constitute  a  promissory  note  as 
defined  by  the  Negotiable  Instruments  Law  (Laws  of  1897,  chap.  612, 
§  320)  and  by  authority.    {Ga/mvyright  v.  Orwy^  127  N.  Y.  92.)  '* 
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The  contention  of  the  appellants  maj  be  well  fonnded  that,  if  on 
the  face  of  the  instrament  it  conclusively  appeared  that  there  was 
fu>  consideration,  or  that  there  was  an  invalid  consideration,  then 
the  instrument  could  not  be  enforced.  For  the  reason,  however, 
that  neither  of  these  appeared  upon  the  face  of  the  instrument,  we 
think  that,  taking  the  legal  presumption  which  arises  in  favor  of 
there  having  been  a  valid  consideration  for  the  note,  and  in  the 
absence  of  anj  evidence  to  rebut  it,  a  prima  facie  case  was  made  out. 

In  Hegmum  v.  Moon  (131  N.  Y.  463)  the  deceased  made  an 
instrument  as  follows :  ^^  One  year  after  my  death  I  hereby  direct 
my  executors  to  pay  to  Joseph  Hegeman,  his  heirs,  executors  or 
assigns,  the  sum  of  nineteen  hundred  and  seventy-six  dollars  and 
ninety  cents,  being  the  balance  due  him  for  cash  advanced  at 
various  times  by  him  to  Adrian  Hegeman,  my  son,  and  others,  as 
per  statement  rendered  by  him  this  day,  without  interest.''  In 
that  case  as  in  this  the  inference  was  sought  to  be  drawn  from 
the  language  employed  in  the  note  that  there  was  no  legal  consider- 
ation, but  the  court  said :  ^^  The  addition  of  the  words  tliat  the 
money  is  due  the  payee  ^  for  cash  advanced  at  various  times  by  him 
to  Adrian  Hegeman,  my  son,  and  others,  as  per  statement  rendered 
by  him  this  day,'  does  not  alter  the  implication  that  the  money  is 
due  the  payee  from  the  maker.  It  simply  states  the  origin  of  the 
indebtedness  of  the  maker.  It  was  not  for  money  advanced  directly 
to  her,  but  to  her  son  and  others.  There  is  nothing  inconsistent 
with  her  indebtedness  to  the  payee  in  the  fact  of  this  acknowledged 
advance  of  the  money  to  the  maker's  son.  An  original  indebtedness 
may  have  arisen  against  the  maker  by  the  payee  advancing  at  the 
maker's  request  moneys  to  her  son.  And  when  she  says  that  a  cer- 
tain amount  is  due  the  payee  and  signs  the  statement,  with  the  addi- 
tion of  the  origin  of  the  indebtedness,  the  implication  is  neither 
forced  nor  unnatural  that  she  means  that  the  amount  is  due  from 
her,  or  else  she  would  not  have  signed  the  paper." 

We  think  the  respondent  is  right  in  asserting  that  the  principle 
of  the  Hegema/n  case  and  the  one  at  bar  are  precisely  the  same,  and 
that,  as  in  the  former  the  court  was  bound  to  presume  in  support 
of  the  obligation  that  the  moneys  advanced  to  a  third  person  by  the 
payee  were  advanced  at  the  maker's  request  and  thus  constituted 
a  legal  obligation  on  the  part  of  the  maker,  so,  in  the  present  case. 
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the  court  is  bound  to  assnme  that  the  monej  Iobb  which  the  plaintiff, 
the  payee,  had  suffered  at  the  hands  of  the  maker  was  legally 
chargeable  to  the  maker  and  constituted  a  legal  liability  on  her  part. 
Our  conclusion,  therefore,  is  that  the  disposition  made  by  the 
learned  trial  judge  was  right  and  that  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Tan  BBnirr,  P.  J.,  Ingraham,  MoLauohlik  and  Hatoh,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


JosBPH  G.  Houghton,  as  Trustee  in  Bankruptcy  of  the  Estate  of 
Alfred  T.  Simh,  Bankrupt,  Bespondent,  v.  Max  Stikeb, 
Appellant. 

TnuU$  in  hankruptcy — 7d$  rerMdy  to  reeover  property,  traruf erred  by  the  bankrupt 
to  a  creditor  in  violation  of  the  Bankruptcy  Law,  ie  in  equity. 

With  respect  to  the  property  transferred  by  a  bankrupt  to  a  creditor  in  violation 
of  subdiYision  b  of  section  00  of  the  Bankruptcy  Law,  providing,  "If  a  bank- 
rupt shall  have  given  a  preference  within  four  months  before  the  filing  of  a 
petition  •  •  •  and  the  person  receiving  it  *  *  *  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or  its  value 
from  such  person,"  the  trustee  in  bankruptcy  is  not,  by  the  mere  force  of  his 
appointment,  invested  with  the  legal  title  or  the  right  to  the  possession  of  the 
property  so  transferred,  but  is  permitted  to  regard  the  transfer  as  voidable  at 
his  election. 

The  remedy  of  the  trustee  with  respect  to  such  property  is  by  an  action  in  equity 
and  he  is  not  obliged  to  resort  to  an  action  at  law. 

QuoBre,  whether  he  could  maintain  an  action  at  law. 

Appeal  by  the  defendant,  Max  Stiner,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  31st  day 
of  July,  1903,  upon  the  decision  of  the  court,  i*endered  after  a  trial 
at  the  New  York  Special  Term,  overruling  the  defendant's  demur- 
rer to  the  plaintiff's  complaint. 

Wmiam  J.  Barr^  for  the  appellant. 

Walter  Large^  for  the  respondent. 
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O'Brien,  J. : 

The  action  is  brought  by  a  trustee  in  bankruptcy  to  recover  the 
value  of  a  stock  of  goods  alleged  to  have  been  transferred  to  the 
defendant,  a  creditor,  by  the  bankrupt,  when  insolvent  in  fact,  and 
known  by  the  bankrupt  and  the  defendant  to  be  so,  within  four  months 
of  the  filing  of  the  petition  in  bankruptcy,  the  purpose  and  intent 
of  the  transfer  being  to  give  an  illegal  preference.  The  defendant 
demurred  to  the  complaint,  and  from  the  interlocutory  judgment 
overruling  the  demurrer  he  appeals. 

In  form,  taking  the  allegations  of  the  complaint  and  the  prayer 
for  relief,  the  plaintiff  brings  this  action  in  equity  for  an  accounting ; 
and  the  specific  ground  of  the  demurrer  is  that  the  plaintifiE  has  an 
adequate  remedy  at  law  and  that  an  action  in  equity  upon  the  facts 
cannot  be  maintained.  The  precise  question,  therefore,  is  whether  a 
trustee  in  bankruptcy,  who,  by  appropriate  allegations  and  prayer  for 
relief,  seeks  his  remedy,  can  maintain  an  action  in  that  form  or,  as 
contended  by  the  defendant,  is  exclusively  confined  to  an  action 
at  law. 

Subdivision  b  of  section  60  of  the  Bankruptcy  Law  (30  U.  S.  Stat, 
at  I^rge,  562),  so  far  as  material,  is  as  follows :  ^'  If  a  bankrupt  shall 
have  given  a  preference  within  four  months  before  the  filing  of  a 
petition  *  *  *  and  the  person  receiving  it  *  *  *  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  shall  be  voidable  by  the  trustee  and  he  may 
recover  the  property  or  its  value  from  such  person."  There  is  noth- 
ing in  this  language,  nor  is  there  any  provision  of  the  Bankruptcy 
Law  which  prescribes  the  remedy  or  the  form  of  action  that  a  trus- 
tee is  authorized  to  maintain  to  enforce  the  rights  invested  in  him 
by  the  section  quoted. 

If  we  are  to  be  controlled  by  the  weight  of  precedent,  we  might 
multiply  indefinitely  the  citation  of  cases  brought  in  equity  wherein 
relief  such  as  is  here  sought  was  accorded.  {Schreyer  v.  Citizens^ 
Nat  Bank,  74  App.  Div.  478 ;  Pearsall  v.  Nassau  Nai,,  Bamhy 
Id.  89 ;  Ba/rdes  v.  Hawarden  Bank,  178  U.  S.  524 ;  Jonea  v. 
Schermerhom,  53  App.  Div.  494 ;  Stackhouse  v.  Holden,  66  id. 
423 ;  Perry  v.  Booth,  67  id.  235.) 

On  the  other  hand,  we  have  in  support  of  the  appellant's  conten- 
tion the  case  of  Oarrison  v.  MarkUy  (10  Fed.  Cas.  No.  5,256) 
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which  was  an  action  brought  in  Michigan  under  the  act  of  1867. 
With  respect  to  that  case,  however,  two  criticisms  are  justified. 
The  first  is  fhat  nnder  the  act  of  1867  transfers  made  within  four 
months  were  absolutely  void  (See  14  U.  S.  Stat,  at  Large,  534,  §  85), 
whereas,  under  the  present  Bankruptcy  Law,  it  will  be  noticed  that 
they  are  only  voidable.  The  second  criticism  is  that  we  have  no 
means  of  determining  from  that  case  itself  whether  the  law  govern- 
ing the  transfer  of  title  and  possession  of  property  and  the  forms  of 
action  that  may  be  resorted  to  are  or  are  not  the  same  as  in  our 
own  jurisdiction  or  that  of  Connecticut,  in  which  latter  State  it  is 
alleged  the  property  here  in  question  was  transferred. 

If,  however,  disregarding  these  distinctions,  it  should  be  held  that 
the  Michigan  case  is  directly  in  point,  then  in  view  of  the  nniform- 
ity  with  which  a  contrary  practice  has  been  followed  in  our  own 
jurisdiction,  we  would  not  be  justified  because  of  an  old  decision 
which  does  not  seem  to  have  been  applied  or  followed  under  the 
present  Bankruptcy  Law,  in  departing  from  the  practice  which  has 
been  established  in  our  own  jurisdiction.  Aside,  however,  from 
precedents  or  cases,  we  think  that  were  this  an  original  proposition, 
the  right  to  maintain  in  equity  such  an  action  as  this  can  be  sus- 
tained by  good  and  sufficient  reasons. 

The  transfer  made  by  the  debtor  to  the  creditor  was  entirely  valid 
when  made  and  the  title  to  the  property  passed  to  the  creditor 
together  with  the  right  to  possession.  We  do  not  understand  that 
an  action  at  law  could  be  maintained  in  trover  or  replevin  by  one 
who  neither  had  the  title  to  the  property  nor  the  right  to  possession. 
It  is  true  that  where  the  trustee  elects  to  avoid  the  transfer 
because  giving  a  preference  he  is  entitled  to  recover  the  property 
which  has  been  transferred  or  its  value ;  but  this  is  quite  distinct 
and  different  from  divesting  the  creditor  of  the  title  and  right  to 
possession  by  the  fact,  merely,  that  the  trustee  in  bankruptcy  elects 
to  rescind  the  transaction.  When  such  election  is  signified,  either 
by  demand  or  the  bringing  of  an  action  in  equity  for  an  accounting, 
the  creditor  then  stands  in  the  position  of  one  who  holds  the  title 
and  the  right  of  possession  to  the  property,  or  its  value  if  sold,  as 
fiuui  trustee  for  all  the  creditors  and  as  such  he  can  be  compelled 
to  €LCCOtmt  in  equity  to  the  one  entitled  on  behalf  of  the  creditors  to 
the  property. 
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Another  conBideration  as  bearing  upon  the  form  of  action  lies  in 
the  fact  that  it  maj  well  be  that  the  transfer  from  the  debtor  to 
the  creditor  has  been  evidenced  bj  a  deed  in  writing  if  it  relates  to 
real  estate  or  by  a  bill  of  sale  in  writing  if  it  has  reference  to  per- 
sonal property.  And  as  these  instruments,  valid  when  made,  must 
necessarily  be  destroyed  and  set  aside,  a  phase  of  litigation  is  pre- 
sented of  which  equity  has  usually  assumed  jurisdiction.  In  other 
words,  the  muniments  of  title  under  which  the  creditor  holds  the 
title  to  the  property  may  be  an  obstacle  in  the  way  of  the  trustee  in 
bankruptcy  reaching  it,  and  to  that  end  it  may  in  form  be  necessary^ 
if  not  in  fact,  to  have  the  written  muniments  of  title  held  to  be 
void.  Such  relief  is  granted  in  an  action  in  equity  and  not  in  one 
at  law. 

We  are  not  unmindful  of  the  fact  that  there  is  no  element  of 
fraud  in  this  form  of  action  and  that  the  theory  upon  which  relief 
is  accorded  is  not  that  the  creditor  has  done  anything  wrongful  in 
obtaining  payment  for  his  debt,  because  that  he  could  legally  do  ; 
but  the  right  is  given  to  the  trustee  in  bankruptcy  by  statute  to  set 
aside  such  payment  for  the  purpose  of  preventing  a  preference  to 
any  particular  creditor  within  four  months  of  the  filing  of  the  peti- 
tion or  of  the  adjudication  in  bankruptcy. 

Apart,  however,  from  the  question  of  fraud,  thinking  as  we  do 
that  the  trustee  with  respect  to  property  so  transferred  to  a  creditor 
is  not  by  the  mere  force  of  his  appointment  invested  with  the  legal 
title  or  the  right  to  possession  of  the  property,  but  that  he  is  per- 
mitted in  the  proper  action  to  regard  the  transfer  as  voidable  at 
his  election,  it  follows,  we  think,  that  the  mere  fact  of  electing  does 
not  destroy  the  rules  affecting  title,  ownership  or  possession,  and,  as 
under  them  the  title  and  right  to  possession  is  in  the  creditor  —  until 
such  time  as  he  either  voluntarily  surrenders  the  same  to  the  trustee 
in  bankruptcy  or  is  deprived  thereof  by  a  valid  adjudication  — 
the  trustee  in  bankruptcy  is  not,  at  the  outset,  in  a  position  to  main- 
tain an  action  at  law  either  in  trover  or  in  replevin.  If  neither  of 
these  actions  will  lie  — and  they  are  the  only  ones  at  law  that  can 
be  suggested  —  then  seemingly  the  remedy  of  the  trustee  would  be 
in  equity. 

We  have  been  referred  neither  to  principle  nor  binding  authority 
which  should,  after  the  long  and  uniform  practice  to  which  we  have 
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ref erred,  incline  ub  to  decide  for  a  change ;  and  we  think  that  the 
disposition  made  by  the  learned  judge  at  Special  Term  in  overral- 
ing  the  demurrer  was  right  and  that  the  judgment  appealed  from 
should  be  afi&rmed,  with  costs. 

Van  Bbunt,  P.  J.,  Pattebson,  McLaughun  and  Lauohun,  JJ.> 
concurred. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Application  of  Petbb  Spies,  Appellant,  for  a 
Writ  of  Habeas  Corpus. 

Fbancob  X.  Butler,  as  Beceiver,  etc.,  of  Peteb  Spies  and  Maboabet 

E.  Spies,  Eespondents. 

B^eeiter  in  a  matrimonial  action — €(ffeet  of  the  order  appointing  him  not  requiring' 
him  to  give  a  bond —  it  doee  not  excuse  the  hueband  for  rtfueing  to  deliver  hie 
property  to  the  receiver, 

Section  715  of  the  Code  of  Civil  Procedure,  providing,  "  a  receiver  appointed  in 
an  action  or  special  proceeding,  must,  before  entering  upon  his  duties,  execute 
and  file  with  the  proper  clerk,  a  bond  to  the  People,  with  at  least  two  sufficient 
auretieSy  in  a  penalty  fixed  by  the  court,  Judge  or  referee,  niaking  the  appoint- 
ment, conditioned  for  the  faithful  discharge  of  his  duties  as  receiver,"  applies 
to  a  receiver  appointed  in  a  matrimonial  action. 

Aji  order  appointing  a  receiver  in  a  matrimonial  action  which  does  not  require 
him  to  give  a  bond  is  not  void,  but  merely  voidable. 

The  husband  cannot,  because  of  the  omission  of  this  provision  from  the  order 
appointing  the  receiver,  legally  refuse  to  deliver  his  property  to  the  receiver 
upon  demand;  his  remedy  is  by  an  appeal  from  the  order. 

McLaughlin,  J.,  dissented. 

Appeal  by  the  relator,  Peter  Spies,  from  an  order  of  the  Supreme 
Gonrt,  made  at  the  Kew  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  20th  day  of  Novem- 
ber, 1903,  dismissing  a  writ  of  habeas  corpus  theretofore  issued 
herein. 

Smith  LerUj  for  the  appellant. 

Cha/rlea  W.  Lefler^  for  the  respondents. 

O'Brisn,  J. : 

In  an  action  brought  against  the  relator  by  his  wife  for  a  limited 
divorce,  such  proceedings  were  finally  had  that  a  receiver  of  all  the 
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real  and  personal  property  of  the  relator  was  appointed,  who,  after 
his  appointment,  demanded  the  assignment  to  him  of  certain  patents 
and  patent  rights.  With  this  demand  the  relator  refused  to  comply 
and  was  thereafter,  for  such  refusal,  adjudged  in  contempt  of  court. 
A  warrant  of  commitment  was  issued  to  the  sheriff  who  arrested 
the  relator  and  imprisoned  him,  and  it  is  by  virtue  of  such  commit- 
ment that  he  is  now  confined  in  the  county  jail.  In  the  order 
appointing  the  receiver  there  was  no  provision  for  the  giving  of  a 
bond,  and,  so  far  as  appears,  no  bond  has  ever  been  given  by  the 
receiver,  and  the  question  is  presented  upon  this  appeal  whether  the 
receiver  had  power  to  act  until  he  had  been  required  to  and  did  give 
and  file  a  bond. 

The  relator  contends  that  as  it  appeared  that  the  receiver  had  not 
filed  any  bond  at  the  time  he  made  demand  for  the  delivery  of  the 
property,  he  was  not  entitled  to  make  such  demand,  and,  therefore, 
the  refusal  of  the  relator  was  justifiable  and  he  could  not  be  held 
guilty  of  contempt  for  such  refusal,  and  that  his  imprisonment  by 
reason  thereof  is  illegal. 

The  receiver  was  appointed  under  section  1772  of  the  Code  of 
Civil  Procedure,  which  contains  the  provisions  for  enforcing  a  judg- 
ment rendered  in  a  matrimonial  action,  and,  among  other  things, 
provides  that  on  the  refusal  of  the  husband  to  pay  the  money  or 
give  the  security  required  under  the  judgment,  the  court  "may 
cause  his  personal  property  and  the  rents  and  profits  of  his  real  prop- 
erty to  be  sequestered  and  may  appoint  a  receiver  thereof."  The 
section,  it  will  be  noticed,  does  not  in  terms  require  the  receiver  thus 
appointed  to  give  a  bond,  but  by  section  715  of  the  Code  it  is  pro- 
vided that  "  a  receiver  appointed  in  an  action  or  special  proceeding, 
must,  before  entering  upon  his  duties,  execute  and  file  with  the 
proper  clerk,  a  bond  to  the  People,  with  at  least  two  sufScient 
sureties,  in  a  penalty  fixed  by  the  court,  judge  or  referee,  making 
the  appointment,  conditioned  for  the  faithful  discharge  of  his  duties 
as  receiver." 

The  theory  undoubtedly  adopted  by  the  learned  judges  making 
the  orders  was,  that  section  715  did  not  apply  to  a  matrimonial 
action.  This  subject  of  the  giving  of  a  bond  was  one  over  which 
they  had  undoubted  jurisdiction  and  which  it  was  for  them  to 
decide,  and  for  an  error  in  the  decision  made  the  remedy  would  be 
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by  appeal.  We  agree  with  the  relator  that  section  716  of  the  Code, 
which  is  the  general  provision  relating  to  receivers,  is  controlling  in 
matrimonial  as  well  as  in  other  actions  or  proceedings  wherein  no 
otiier  or  different  provision  is  made  by  law.  The  error,  however, 
into  which  the  conrt  fell  in  not  requiring  a  bond  to  be  given  did  not 
render  the  order  under  which  the  receiver  was  appointed  void, 
thoagh  it  was  voidable. 

Holmes  v.  McDoweU  (15  Hun,  685 ;  affd.,  76  N.  Y.  596)  is  some- 
what analogous  in  principle.  That  was  an  action  to  dissolve  an 
insolvent  partnership,  wherein  a  receiver  was  appointed  under  an 
order  requiring  a  bond  to  be  given  with  one  surety  only,  instead  of 
two,  as  required  by  section  715  of  the  Code,  and  in  a  contest 
between  judgment  creditors  claiming  liens  upon  the  partnership 
property  as  against  the  receiver,  one  of  the  main  grounds  relied 
upon  was  that  the  order,  having  been  made  upon  insufficient  sure- 
ties, was  void,  and  that  the  receiver  obtained  no  title  as  against  them. 
This  contention  was  not  sustained,  it  being  held  that  such  order  was 
not  void,  but  that  the  court  might  at  Special  Term  amend  it  so  as  to 
require  a  bond  with  two  sureties  to  be  given. 

That  case  is  not  directly  in  point,  however,  because  there  the  order 
itself  was  assailed,  whereas  here  the  order  of  appointment  is  not 
directly  attacked,  but  the  contention  is  that  the  receiver  was  not 
qnalitied  or  entitled  legally  under  it  to  make  the  demand  which  he 
did  until  he  liad  given  the  bond  required  by  section  715  of  the  Code, 
and  hence  that  the  relator  was  warranted  in  refusing  to  comply.  This, 
however,  as  we  have  endeavored  to  point  out,  was  a  question  for  the 
court  to  determine,  and  determining  it  erroneously  did  not  defeat 
the  title  or  right  of  the  receiver,  nor  was  it  for  the  relator  to  deter- 
mine for  himself  whether  or  not  the  court  had  correctly  decided  the 
question  of  requiring  the  receiver  to  give  a  bond,  his  remedy  being 
to  appeal. 

We  think  that  the  order  made  in  this  proceeding  adjudging  the 
relator  guilty  of  contempt  was  right,  and  that  the  order  appealed 
from  dismissing  the  writ  of  habeas  corpus  should  be  affirmed. 

Van  Bbunt,  P.  J.,  Ingbaham  and  Hatch,  J  J.,  concurred; 
McLaughlin,  J.,  dissented. 

App.  Div— Vou  XCII.        12 
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McLaughlin,  J.  (dissenting) : 

I  am  unable  to  agree  to  an  affirmance  of  this  order.  The  receiver 
was  appointed  under  section  1772  of  the  Code  of  Civil  Procedure, 
but  his  appointment,  so  far  as  a  bond  is  concerned,  is  controlled  by 
section  715  of  the  Code,  which  provides :  "  A  receiver  appointed  in 
an  action  or  special  proceeding,  mtLst^  before  entering  upon  his 
duties,  execute  and  file  with  the  proper  clerk,  a  bond  to  the  People, 
with  at  least  two  sufficient  sureties,  in  a  penalty  fixed  by  the  court, 
judge  or  referee,  making  the  appointment,  conditioned  for  the  faith- 
ful discharge  of  his  duties  as  receiver     *     *     *." 

It  may  be  conceded  that  the  receiver's  appointment  was  regular, 
in  the  sense  that  it  was  not  void,  but  it  was  so  far  incomplete  —  in 
that  no  provision  had  been  made  for  the  giving  of  a  bond  —  that 
the  receiver  could  not  perform  any  act  as  such.  To  hold  otherwise 
is  to  nullify  so  much  of  section  715  of  the  Code  as  provides  that  a 
receiver  "  must,  before  entering  upon  his  duties,  execute  and  file 
with  the  proper  clerk,  a  bond."  The  receiver  not  being  in  a  posi- 
tion to  make  the  demand,  it  was  not  a  contempt  of  court  for  the 
relator  to  refuse  to  comply  with  it.  It  seems  to  me  to  be  quite  a 
novel  proposition  that  one  commits  contempt  of  court  in  not  turn- 
ing over  all  of  his  property  to  a  person  not  authorized  to  receive  it, 
simply  because  an  unauthorized  demand  has  been  made  therefor. 

I  think  the  order  appealed  from  should  be  reversed  and  the  motion 
to  discharge  the  relator  granted. 

Order  affirmed. 


Mtron  T.  PRrrcHABD,  as  Executor,  etc.,  of  Charles  H.  Hatkss, 
Deceased,  Respondent,  v.  The  Edison  Elbotrio  Illuminating 
Company  of  New  York,  Appellant. 

Electric  plant — iohen  it  is  a  nuisance  in  a  dtp — character  of  the  neighborhood  con- 
sidered—  obstruction  of  the  street  by  ashes —  that  it  could  not  be  otherwise  operated 
is  no  defense  —  meoMwre  of  damages  of  the  lessee  of  an  adjoining  hotel — admiasi' 
biUty  of  a  petition  for  an  inspection  by  the  board  of  health — consolidation  oftwf 
actions  —  dtjection  that  service  of  a  new  complaint  and  answer  was  not  ordered — 
when  waived. 

Evidence  that  the  operation  of  a  plant  for  the  generation  of  electricity,  oon- 
stmcted  by  a  private  corporation  in  a  residential  district  of  the  city  of  New- 
York,  is  attended  by  vibrations,  noise,  smoke,  dirt  and  bad  odors,  which  invade 
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and  injariously  affect  the  use  and  enjoy  meat  of  a  hotel  adjoining  said  plant, 
will  sustain  a  finding  that  the  plant  constitutes  a  nuisance. 

Any  obstruction  of  the  street  in  front  of  the  hotel  by  ashes  or  dirt  from  the  plant 
may  be  properly  considered  by  the  jury. 

The  fact  that  the  plant  could  not  be  operated  in  the  locality  without  creating  a 
nuisance  constitutes  no  defense  to  the  corporation. 

A  lessee  of  the  hotel  is  entitled  to  recover  from  the  corporation  the  damages  sus- 
tained by  him  during  the  period  that  he  is  in  possession. 

The  measure  of  the  lessee's  damages  is  the  injury  to  the  usable  value  of  the  hotel, 
which  consists  of  the  diminution  in  the  room  rent  of  the  hotel  and  the  loss  in 
consequence  of  the  inability  of  the  lessee  to  supply  refreshments  to  those  whose 
presence  was  prevented  by  the  nuisance. 

It  is  not  improper  for  the  court  to  charge  that  the  damages  which  the  lessee 
could  recover  "are  to  be  limited  to  the  actual  loss  of  profits,  such  as  you  find 
from  the  evidence  were  caused  to  be  lost  through  the  defendant's  acts  in  the 
use  and  operation  of  its  power  station/'  where  it  appears  that  no  profits  were 
alleged  or  proved,  except  such  as  were  directly  connected  with  the  room  rent 
and  the  restaurant. 

The  court  may  properly  refuse  to  charge  that  **  the  measure  of  damages  appli- 
cable to  a  case  of  this  kind  is  the  actual  diminution  in  rental  value  by  reason 
of  the  defendant's  acts,"  as  such  request  limited  the  lessee  to  a  recovery  of 
the  actual  diminution  of  rental  value  instead  of  the  diminution  in  the  usabla 
value. 

The  court  may  properly  refuse  to  charge  that  *'  loss  of  income  from  business  is 
not  provable  as  an  element  of  damage." 

Where  an  inspector  of  the  board  of  health,  who  examined  the  electric  plant  and 
the  hotel,  is  called  as  a  witness  by  the  lessee  and  details  the  result  of  his 
examination,  and  the  defendant  brings  out  upon  his  cross-examination  that 
the  inspection  was  based  upon  a  petition  or  complaint  to  the  health  depart- 
ment, the  admission  of  the  petition  in  evidence  on  the  request  of  the  plaintiff's 
counsel  does  not  constitute  reversible  error,  where,  as  stated  by  the  court,  the 
petition  was  admitted,  simply  for  the  purpose  of  showing  what  it  was,  and 
DOt  as  proof  of  any  of  the  facts  contained  therein. 
In  determining  whether  the  use  of  real  property  is  so  unwarrantable  and  unrea- 
sonable with  respect  to  adjacent  property  as  to  constitute  a  nuisance,  the 
character  of  the  neighborhood  should  be  taken  into  consideration. 
SenMe,  that  where  an  order  consolidating  two  actions  does  not  direct  the  service 
of  a  new  complaint  and  answer,  the  defendant  must  raise  that  objection  by 
an  appeal  from  the  order  and  cannot  raise  it  for  the  first  time  upon  the  trial  of 
the  consolidated  action. 

Appeax  bj  the  defendant.  The  Edison  Electric  Illuminating  Com- 
pany of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county 
of  New  York  on  the  6th  day  of  June,  1903,  upon  the  verdict  of  a 
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jury  for  $16,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  4tli  day  of  June,  1903,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Henry  J,  UemmeiiSy  for  the  appellant. 
Frank  M.  Ilardenbrook^  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff's  testator  commenced  this  action,  alleging  that  he 
was  the  lessee  of  certain  premises  in  the  city  of  New  York  under  a 
lease  dated  April  19, 1890,  for  the  term  of  five  years,  which  expired 
on  the  Ist  day  of  May,  1895,  and  which  was  renewed  by  a  lease 
dated  April  19, 1895,  for  a  further  term  of  live  years  ending  on  the 
1st  day  of  May,  1900 ;  that  there  was  maintained  by  the  plaintiff 
upon  said  premises  during  that  period  a  hotel  and  Turkish  bathing 
establishment ;  that  since  the  leasing  and  occupation  of  said  prem- 
ises by  the  plaintiff  the  defendant  has  acquired  certain  property 
adjoining  the  hotel  occupied  by  the  plaintiff,  and  caused  to  be  built 
upon  said  property  a  large  building  with  numerous  steam  boilers, 
engines  and  dynamo  electric  machines,  for  the  purpose  of  generat- 
ing electricity  to  be  supplied  by  the  defendant  to  the  general  public 
for  lighting  purposes;  that  in  June,  1890,  the  defendant  com- 
menced to  operate  said  machinery,  and  that  the  operation  of  the 
machinery  and  building  upon  the  defendant's  property  is  a  nuisance 
which  has  caused  the  plaintiff  injury  to  his  damage  in  the  sum  of 
$70,000 ;  and  the  plaintiff  asked  for  an  injunction  to  restrain  the 
defendant  from  continuing  such  nuisance  and  for  his  damages. 

The  defendant  interposed  an  answer,  and  subsequent  thereto  the 
plaintiff's  testator  died,  and  the  action  was  continued  in  favor  of 
this  plaintiff  as  executor  of  the  plaintiff.      This  order  was  entered 
on  the  3d  day  of  November,  1902.     On  May  12,  1900,  the  plain- 
tiff's testator  commenced  a  second  action  realleging  the  same  facts, 
alleging  the  continuance  of   the  nuisance  from  the  time  of  the 
beginning  of  the  first  action,  and  asking  to  recoveft*  the  sum  of 
$10,000  damages  1;herefor.    To  this  complaint  the  defendant  inter- 
posed an  answer,  and  on  the  death  of  the  plaintiff  in  that  action 
the  second  action  was  also  revived  in  favor  of  this  plaintiff  as  his 
executor.     Subsequently,  on  the  14th  day  of  Januarj-,  1903,  upon 
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motion  of  the  plaintiff  in  the  two  actions,  an  order  was  made  at 
Special  Term  transferring  the  action  in  equity  "  to  the  law  side  of 
this  court  for  the  trial  of  issues  of  fact  by  a  jury,"  and  further  con- 
solidating the  two  actions,  "  and  that  the  said  actions  be  tried  as  one 
action  in  said  court  for  the  trial  of  issues  of  fact  by  a  jury,  and  that 
the  trial  of  said  consolidated  action  proceed  in  the  regular  order  at 
such  time  as  said  action  No.  2017  upon  the  law  side  of  the  said 
court  is  reached  for  trial  without  any  new  note  of  issues  being  filed 
or  a  new  notice  of  trial  being  served."  No  appeal  was  taken  from 
that  order,  and  no  new  complaint  was  required  to  be  served. 

Upon  the  consolidation  of  these  two  actions  as  an  action  at  law, 
the  effect  was  to  waive  the  equitable  relief  asked  for  in  the  firet  action 
and  to  make  the  consolidated  action  one  to  recover  the  damages 
caused  by  the  maintenance  of  the  nuisance,  to  be  tried  upon  the  alle- 
gations of  the  two  complaints  relevant  to  such  an  action  at  law  for 
the  recovery  of  damages.  Upon  the  cause  coming  on  for  trial 
before  a  jury  the  court  called  the  attention  of  counsel  to  the  condi- 
tion of  the  pleadings,  there  being  two  complaints  in  one  action,  and 
then  the  defendant  stated  as  an  objection  that  there  was  no  pleading 
before  the  court  which  raised  tlie  issues  under  the  order  of  consoli- 
dation, and,  claiming  that  the  defendant  should  have  an  opportu- 
nity to  answer,  moved  that  the  cause  be  sent  back  to  the  general 
calendar  so  that  a  complaint  could  be  served.  This  motion  the  court 
denied,  to  which  the  defendant  excepted.  The  defendant  does  not 
rely  upon  this  exception  on  this  appeal,  and  it  would  seem  that  the 
defendant  had  waived  the  objection  by  not  appealing  from  the  order 
of  the  Special  Term  which  directly  consolidated  the  equity  action 
with  the  common-law  action  and  directed  that  they  should  subse- 
quently proceed  as  one  action. 

The  total  damage  demanded  by  the  plaintiff  in  the  two  actions 
was  $80,000.  The  jury  found  a  verdict  for  the  plaintiff  for 
$16,000.  The  plaintiff  introduced  evidence  tending  to  show  that 
the  operation  of  the  machinery  in  the  defendant's  building  produced 
a  vibration  and  shaking  of  the  building  occupied  by  the  plaintiff ; 
that  dirt  and  cinders  came  from  the  defendant's  building  into  the 
rooms  of  plaintiff's  building  when  the  windows  were  open;  that 
there  was  much  noise,  smoke,  dirt  and  bad  odors  from  the  defend- 
ant's building  which  invaded  the  plaintiff's  premises,  and  that  these 


Digitized  by 


Google 


182    PRITCHARD  v.  EDISON  EL.  ILLUMINATING  CO. 


First  Dkpabtment,  Majich,  1904.  [Vol.  92. 

conditions  had  increased  as  the  defendant's  business  increased  and 
more  machinery  was  operated.  There  was  also  evidence  of  a  decline 
in  the  rental  value  of  the  premises  since  this  use  by  the  defendant 
of  its  property ;  that  about  the  year  1893  the  income  derived  from 
the  rental  of  rooms  in  plaintiflE's  hotel  began  to  decrease,  and  that 
during  the  rest  of  the  time  up  to  the  trial  the  income  received  from 
the  rent  of  rooms  was  subsequently  decreased  from  tlie  income 
received  before  the  establishment  of  the  defendant's  business.  The 
defendant  introduced  evidence  tending  to  show  that  the  vibration 
caused  by  its  machinery  was  very  slight ;  that  there  was  no  smoke 
or  dirt  or  soot  from  the  defendant's  building  which  penetrated  the 
plaintiflPs  premises,  and  that  the  decrease  in  the  rental  value  of  the 
premises  in  the  neighborhood  was  caused  by  a  financial  panic  which 
came  in  1893,  and  other  causes  not  connected  with  the  occupation 
of  the  defendant's  building. 

Upon  this  evidence  the  trial  court  submitted  to  the  jury  the  ques- 
tion as  to  whether  tlie  operation  of  the  defendant's  station  was  a 
nuisance,  ^^  that  is,  whether  it  was  an  unreasonable  interference  with 
the  rights  of  this  neighboring  householder  in  the  oixlinary  enjoy- 
ment of  his  property,"  and  instructed  the  jury  that  ^^  ordinarily  a 
person  may  use  liis  own  premises  as  he  pleases  and  for  any  lawful 
business,  but  his  use  must  be  a  reasonable  one  in  order  that  he  may 
not  injure  his  neighbor,  and  if,  through  some  unusual  use  of  the 
premises,  actual  discomfort  and  annoyance  results  to  his  neiglibors, 
greater  than  the  ordinary  and  reasonable  use  of  the  premises  would 
cause,  the  person  who  chooses  to  use  his  property  in  this  way  must 
pay  his  neighbor  for  the  injury  which  he  does  the  latter. "  And 
upon  the  subject  of  damages  the  trial  court  charged:  ^^If  the 
defendant's  power  station  as  operated  was  a  nuisance  and  lessened 
the  profits  of  this  hotel,  the  damages  which  the  plaintifiE  may  recover 
are  to  be  limited  to  the  actual  loss  of  profits,  such  as  you  find  from  the 
evidence  were  caused  to  be  lost  through  the  defendant's  acts  in  the 
use  and  operation  of  its  power  station ; "  that  ^'  any  award  to  be 
made  to  the  plaintiff  should  be  limited  to  so  much  of  the  loss  as  was 
occasioned  by  the  acts  of  the  defendant."  There  was  no  exception 
to  the  charge,  but  the  defendant  submitted  thirty-seven  requests  to 
charge,  one  of  which  the  court  charged  and  refused  the  others,  to 
which  the  defendant  excepted. 
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The  plaintifPs  teetitnony  showed  a  decrease  in  the  amount 
received  from  room  rent  in  the  year  1898,  as  compared  with  the  year 
1897,  of  about  $10,000  a  year,  and  the  jury  have  found  that  the 
total  damage  sustained  by  tlie  plaintiff  in  consequence  of  the  defend- 
ant's operation  for  the  period  between  November  22,  1892,  and 
November  1, 1898,  was  $16,000,  a  little  over  $2,600  per  year.  The 
defendant  strenuously  insists  that  this  verdict  was  against  the  weight 
of  evidence  and  that  the  damages  are  excessive.  That  the  plaintiff 
was  entitled  to  recover  the  damage  sustained  by  him  as  the  lessee  of 
the  premises  during  the  period  that  he  was  in  possession  as  such  lessee 
is  now  settled  by  the  Court  of  Appeals  {Bly  v.  Edison  Electric 
JUum.  Co.j  172  N.  Y.  1),  and  the  substantial  questions  for  the  jury 
were,  did  the  defendant  maintain  a  nuisance,  and  if  so,  what  were  the 
plaintiff's  damages  ?  A  nuisance  is  defined  in  the  Bly  case  as  ^^  an 
unreasonable,  unwarrantable  or  unlawful  use  of  one's  own  property 
to  the  annoyance,  inconvenience,  discomfort  or  damage  of  another," 
and  accepting  this  definition,  we  think  the  evidence  justified  the 
jury  in  finding  that  the  use  to  which  the  defendant  had  put  the 
premises  was  an  unreasonable,  unwarrantable  or  unlawful  use,  to  the 
annoyance,  inconvenience,  discomfort  or  damage  of  the  plaintiff. 
This  building  had  been  in  use  as  a  hotel  for  years  before  the  defend- 
ant acquired  this  property  and  erected  upon  it  a  plant  for  gener- 
ating electricity.  While  supplying  the  public  with  electricity,  light 
and  power,  it  was  none  the  less  a  private  corporation  organized  for 
private  gain,  and  it  voluntarily  selected  the  premises  in  question 
upon  which  to  conduct  its  operations;  and  the  question  whether 
the  operation  of  such  a  plant  would  be  inconsistent  with  the  gen- 
eral character  of  the  neighborhood  and  such  as  to  necessarily 
injure  the  use  to  which  the  adjoining  property  was  put  was  the 
serious  question  in  determining  whether  the  use  to  which  the  defend- 
ant put  its  property  was  unwarrantable  and  unreasonable.  There 
are  many  parts  of  New  York  where  a  building  devoted  to  such  a 
use  would  manifestly  have  no  injurious  effect  upon  the  adjoining 
property,  and  there  are  many  localities  where  such  a  use  would  pro- 
duce great  injury  and  entirely  destroy  the  value  of  adjoining  prop- 
erty as  used  by  its  owners.  When  the  defendant  acquired  its 
property  in  Twenty-eighth  street  the  neighborhood  was  residential 
and  the  owner  of  property  upon  this  street  had  no  right  to  there 
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erect  a  structure  and  applj'  it  to  a  use  which  was  inconsistent  with 
the  general  use  of  property  in  the  neighborhood,  and  which  would 
necessarily  cause  those  owning  and  in  possession  of  adjoining  prop- 
erty an  injury;  and  wlien  the  use  of  property  is  spoken  of  as 
unwarrantable  and  unreasonable  it  necessarily  relates  to  the  character 
of  the  locality  in  which  the  property  is  situated,  considering  the 
location  and  the  use  to  which  the  neighboring  property  was  put.  It 
requires  but  little  evidence  to  show  that  the  use  to  which  the  defend- 
ant devoted  this  property  was  one  which  would  necessarily  be  an 
annoyance  to  occupants  of  adjacent  property,  and  which  would 
seriously  affect  the  usable  value  of  that  property  to  the  occupants; 
and  that  being  so,  it  would  seem  to  follow  that  the  person  devoting 
his  property  in  such  a  locality  to  such  a  use  was  maintaining  a  nui- 
sance. We  think,  therefore,  that  the  finding  of  the  jury  that  the 
defendant  was  maintaining  a  nuisance  was  sustained  by  the  evidence. 

The  next  question  is  as  to  the  proper  measure  of  damageo,  and 
this  we  have  lately  had  before  us  in  the  case  of  Bates  v.  Ilolhrooh 
(89  App.  Div.  548).  We  there  held  that  the  measure  of  damages 
was  the  injury  to  the  usable  value  of  the  property  which  was  caused 
by  the  nuisance ;  that  in  case  of  a  hotel  such  usable  value  could  be 
determined  by  the  decrease  in  the  rent  of  the  rooms  and  the  loss 
in  the  business  of  the  hotel,  and  that  this  rule  is  not  in  violation  of 
the  principle  that  in  actions  of  this  character  loss  of  profits  is  not 
recoverable.  It  follows  that  the  plaintiff  was  entitled  to  recover,  as 
the  injury  to  the  usable  value  of  the  property,  the  diminution  in 
room  rent  of  the  hotel  and  the  loss  in  consequence  of  the  failure  to 
supply  refreshments  to  those  whose  presence  was  prevented  by  the 
nuisance.  This  being  the  rule,  it  was  not  improper  for  the  court  to 
charge  that  the  damages  which  the  plaintiff  may  recover  "  are  to  be 
limited  to  the  actual  loss  of  profits,  such  as  you  find  from  the  evi- 
dence were  caused  to  be  lost  through  the  defendant's  acts  in  the  use 
and  operation  of  its  power  station."  There  were  no  profits  alleged 
or  proved  except  such  as  were  directly  connected  with  the  room  rent 
and  the  restaurant ;  and  the  defendant  did  not  except  to  this  charge. 

We  are  then  to  determine  whether  the  court  refused  to  charge 
any  request  upon  this  subject  to  which  the  defendant  was  entitled. 
The  first  request  that  the  court  refused  upon  the  question  of  dam- 
ages was  the  seventh,  which   is  that   "the  measure   of  damages 
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a(>plicable  to  a  case  of  this  kind  is  the  actual  diminution  iu  rental 
value  by  reason  of  the  defendant's  acts."  This  request  was  plainly 
erroneous,  in  that  it  limited  the  plaintiff  to  a  recovery  of  the  actual 
diminution  of  rental  value,  instead  of  to  the  diminution  iu  the 
usable  value  of  the  property  to  the  plaintiff  caused  by  the  nuisance. 
The  defendant  also  requested  the  court  to  charge  that"  loss  of  income 
from  business  is  not  provable  as  an  element  of  damage."  This,  if  we 
are  right  as  to  the  measure  of  damage  applicable  to  such  a  case,  was 
not  correct,  and  these  are  the  only  two  requests  to  charge  which 
bore  on  the  question  of  damage.  There  was  no  error,  therefore,  in 
the  charge  of  the  learned  trial  judge  or  in  his  refusal  to  charge 
upon  this  question  that  would  justify  us  in  reversing  the  judgment. 

The  other  requests  to  charge  which  were  ref«sed  we  think  were 
all  properly  refused.  The  use  to  which  the  defendant  put  this 
property  was  no  less  a  nuisance  because  no  care  in  the  operation  of 
the  machinery  supplied  would  prevent  it  from  being  one.  It  is  not 
alleged  that  the  defendant  negligently  conducted  its  business,  or 
that  the  machinery  was  not  proper  for  that  purpose,  but  that  the 
generation  of  electricity  upon  these  premises  by  proper  machinery 
carefully  used  necessarily  caused  the  vibration,  dirt,  dust,  cinders 
and  odors  that  made  the  conduct  of  such  a  business  in  such  a  locality 
a  nuisance;  and  the  jury  by  their  verdict  having  found  that  it  was 
such  a  nuisance,  it  was  no  defense  to  prove  that  such  a  business  could 
not  have  been  conducted  in  such  a  locality  without  its  being  a 
nuisance. 

Tlie  other  propositions  presented  do  not  require  discussion,  as  we 
are  satisfied  that  the  defendant  was  not  entitled  to  have  any  of  them 
charged. 

There  are  many  exceptions  to  evidence  scattered  through  this 
record,  some  of  which  are  relied  upon  by  the  defendant  upon  this 
appeal.  The  most  serious  is  that  presented  to  the  admission  of  a 
petition  to  the  health  department  of  the  city  of  New  York,  asking 
that  this  defendant's  power  house  be  condemned  as  a  public  nuisance 
and  removed  to  such  locality  as  would  not  be  injured  thereby.  An 
inspector  of  the  board  of  health  was  called  as  a  witness  by  the  plain- 
tiff and  testified  that  he  had  visited  the  defendant's  power  house  in 
West  Twenty-sixth  street  and  tlie  plaintiff's  hotel  in  the  same  street. 
He  testified  as  to  the  results  of  his  inspection  of  the  plaintiff's  prem- 
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ises  and  the  other  property  in  the  neighborhood.  Upon  cross- 
examination  he  testified  in  answer  to  questions  by  counsel  for  defend- 
ant that  he  went  there  in  pursuance  of  a  complaint  that  had  been 
made  against  tlie  operation  of  tiiis  station ;  that  the  complaint  was 
a  petition  signed  by  a  number  of  the  property  owners  in  the  neigh- 
borhood, and  that  he  based  liis  report  to  the  board  of  health  upon 
his  own  investigation  of  the  premises ;  that  he  had  the  original  com- 
plaint with  him  at  tlie  time  he  was  examined,  which  was  filed  with 
the  board  of  health,  whereupon  counsel  for  the  plaintiflf  asked  the 
witness  to  produce  the  petition,  and  offered  it  in  evidence,  which 
was  objected  to,  the  court  saying :  "  I  will  let  the  petition  in  simply 
for  the  purpose  of  showing  what  it  was.  *  *  *  Not  as  proof  of 
any  of  the  facts  which  the  petition  itself  contained.  It  is  simply  as 
showing  you  have  asked  about  the  petition,  and  the  petition  itself  is 
in  writing."  For  this  limited  purpose  it  was  admitted.  I  do  not 
think  it  was  incompetent  for  that  purpose.  The  result  of  the  wit- 
ness' examination  having  been  detailed  by  the  witness,  the  defendant 
brought  out  the  fact  that  such  examination  was  based  upon  a  petition 
or  complaint  which  had  come  to  the  health  department,  to  investi- 
gate which  the  witness  made  the  examination.  The  nature  of  the 
examination,  its  thoroughness  and  the  object  that  the  witness  had 
in  view  in  making  it,  were  material  for  the  jury  in  determining  the 
weight  to  be  given  to  his  evidence,  and  it  was  competent  for  the 
plaintiff  to  show  just  what  that  complaint  was,  that  the  jury  could 
judge  of  the  thoroughness  of  the  examination  and  the  effect  to  be 
given  to  his  testimony  as  to  what  he  discovered.  The  court  care- 
fully limited  the  admission  of  this  petition  for  that  purpose,  and  if 
the  defendant  had  wished  to  have  the  jury  instructed  that  they 
were  not  to  consider  that  petition  as  any  proof  of  the  facts  therein 
stated,  it  should  have  made  a  request  for  such  an  instruction  when 
the  case  was  finally  submitted. 

The  defendant  also  objects  to  evidence  as  to  the  use  of  the  street 
by  the  defendant ;  but  I  think  this  evidence,  in  the  connection  in 
which  it  was  given,  was  not  incompetent,  and  the  court  expressly 
charged  the  jury  at  the  request  of  the  defendant  that  no  damages 
could  be  awarded  to  the  plaintiff  by  reason  of  the  obstruction  of  the 
sidewalk  or  road  temporarily  for  business  purposes,  or  for  the  pur- 
pose of  taking  machinery  or  appliances  into  the  defendant's  build- 
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ing.  The  defendant,  maintaining  a  nuisance,  was  liable  for  the 
damage  that  the  nuisance  caused,  and  any  obstruction  of  the  street 
by  the  defendant  by  ashes  or  dirt  in  front  of  the  plaintififs  premises 
was  properly  to  be  considered  by  the  jury.  There  was  no  evidence 
given  to  which  objection  was  made  to  any  use  of  the  street  in  front 
of  the  defendant's  premises  by  the  defendant.  The  other  objec- 
tions I  do  not  think  at  all  material  or  that  tliey  present  any  error 
which  would  justify  us  in  reversing  the  judgment. 

Upon  the  whole  case,  I  think  the  testimony  fairly  sustained  the 
verdict  of  the  jury,  and  that  the  judgment  and  order  should  be 
affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  MoLauohlin  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


The  Ideal  Wrench  Company,  Respondent,  v.  The  Garvin 
Machine  Company,  Appellant. 

Opntract  to  manufacture  and  deliter  goods  '*  in  ewry  way  eqiuU  to  a  model "  ~  there 
it  no  warranty  which  turvivee  acceptance — mcaeure  of  damages  far  a  failure  to 
deliver  the  good*  eontracled  for —  the  difference  between  their  market  value  and  the 
contract  price;  between  their  value  to  the  vendee  and  the  contract  price. 

A  contract  to  maaufacture  and  deliver,  at  a  specified  price  for  eacli  one,  a  num- 
ber of  wrenches  to  be  made  in  a  first  class  manner  in  every  way  equal  to  a 
model,  const! tues  a  contract  to  manufacture  and  deliver  and  not  a  sale  by 
sample,  and  there  is  no  warranty  express  or  implied  which  survives  the 
acceptance  of  the  wrenches  by  the  vendee. 

If  the  vendor  tenders  wrenches  inferior  in  quality  to  the  model  submitted,  the 
vendee  may  refuse  to  accept  them,  and  recover  damages.  He  cannot,  however, 
accept  them  and  hold  the  vendor  liable  in  damages  because  of  the  inferior 
quality  of  the  wrenches. 

Where  the  contract  provided  that  the  vendee  should  pay  the  vendor  $1,500  for 
making  the  tools  to  be  used  in  the  manufacture  of  the  wrenches,  and  that  after 
the  completion  of  the  contract  such  tools  should  belong  to  the  vendee,  if  the 
tools  manufactured  by  the  vendor  are  defective  and  are  not  accepted  by  the 
vendee,  the  latter  is  entitled  to  recover  the  |1,500. 

Where  the  vendee,  at  the  time  of  the  execution  of  the  contract,  paid  the  vendor 
$500  to  apply  upon  the  last  1.000  of  the  wrenches,  and  the  same  are  not  deliv- 
ered, the  vendee  is  entitled  to  recover  that  sum. 
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Tl;ie  measure  of  damages  for  a  failure  on  the  part  of  a  manufacturer  to  manufac- 
ture and  deliver  articles  which  he  has  agreed  to  manufacture  and  deliver,  is, 
where  the  articles  in  question  have  a  market  value,  the  difference  between  the 
market  vnhic  and  the  contmct  price.  If  the  articles  have  no  market  value,  the 
measure  of  damages  is  the  difference  between  what  would  have  been  the  value 
of  the  articles  to  the  vendee  if  they  had  been  delivered  and  the  price  which  he' 
was  to  pay  therefor. 

Laughlin  and  Hatch,  JJ.  ,  dissented. 

Appeal  by  the  defendant,  The  Garvin  Machine  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  tlie  office  of  tlie  clerk  of  the  county  of  New  York  on  the  14th 
day  of  April,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  29th  day  of  April,  1903, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

Henry  SchoenJierr^  for  the  appellant. 

Herbert  C,  Smyth,  for  the  respondent. 

Ingraham,  J. : 

The  action  is  to  recover  damages  caused  by  the  breach  of  a  con- 
tract for  the  manufacture  by  the  defendant  of  a  tool  called  the 
"Ideal  Wrench."  Upon  an  appeal  from  a  judgment  entered  upon 
a  dismissal  of  the  complaint  on  a  former  trial  it  was  held  that  there 
was  a  breach  of  the  contract  by  the  defendant  which,  in  the  absence 
of  other  proof  of  damage,  authorized  the  recovery  of  $500  deposited 
with  the  defendant  which  was  to  be  applied  on  the  last  payment. 
It  was  also  intimated  in  the  opinion  that  the  plaintiff  might  be 
entitled  to  recover  other  damages  depending  on  the  proof  upoi.  a 
new  trial  (65  App.  Div.  235).  Upon  the  new  trial  the  court  sub- 
mitted the  case  to  the  jury,  who  found  a  verdict  for  tlie  plaintiff  for 
$2,000. 

The  contract,  dated  March  6,  1897,  was  between  Walter  C. 
Stokes  (plaintiff's  assignor)  of  the  first  part,  and  the  defendant 
of  the  second  part.  It  provided  that  for  and  in  consideration  of 
the  sum  of  $500,  the  receipt  of  which  was  acknowledged,  the 
defendant  agreed  to  "  build  and  deliver"  10,000  wrenches  known  as 
the  "  Ideal  Pattern,"  a  mould  of  which  was  to  be  furnished  Stokes; 
that  7,600  of  said  wrenches,  blue  finish,  were  to  be  manufactured  at 
forty  cents  each,  and  2,500  full  nickel  finish  at  fifty  cents  each,  pay- 
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ment  for  which  was  to  be  made  within  tliirty  days  of  delivery,  less 
$500  advanced,  which  was  to  be  applied  on  the  last  payment.  The 
wrenches  were  to  be  made  in  a  first-class  manner,  in  every  way  equal 
to  that  of  the  model  submitted.  The  complaint  alleges  the  making 
of  this  agreement,  the  assignment  of  the  contract  and  of  all  Stokes^ 
rights  and  claims  to  damages  thereunder  to  plaintiff ;  that  Stokes 
and  the  plaintiff  have  made  all  payments  and  performed  all  the  acts 
which  by  the  terms  of  the  said  contract  were  to  be  made  and  per- 
formed by  Stokes,  but  that  the  defendant  corporation  has  neglected, 
failed  and  refused  to  carry  out  said  contract  or  to  perform  the  acts 
therein  by  it  agreed  to  be  performed ;  that  the  defendant  has  failed 
and  refused  to  build  or  deliver  any  wrenches  made  in  a  first-class 
manner,  and  has  failed  to  build  or  deliver  any  wrenches  made  in 
every  way  equal  to  that  of  the  model,  although  such  model  was 
duly  furnished  to  the  defendant;  that  the  defendant  failed  and 
refused  to  deliver  any  wrenches  within  a  reasonable  time,  and  not 
until  months  after  the  execution  of  said  contract,  although  fre- 
quently and  urgently  requested  to  do  so ;  that  the  defendant,  after 
the  month  of  May,  1897,  from  time  to  time  and  at  long  intervals, 
until  the  month  of  October,  1897,  delivered  wrenches  in  small 
quantities,  amounting  in  the  aggregate  to  about  2,000  wrenches, 
and  since  said  month  of  October,  1897,  has  failed,  refused  and  neg- 
lected to  tender  or  deliver  any  wrenches  meeting  the  requirements 
of  said  contract ;  that  all  the  wrenches  tendered  or  delivered  by  the 
defendant  were  weak  and  defective,  and  neither  made  in  a  first-class 
manner  nor  equal  to  that  of  said  model ;  that  large  numbera  of  said 
wrenches  of  the  number  delivered  as  aforesaid  were  delivered  in  turn 
and  distributed  by  said  Stokes  or  said  plaintiff,  and  broke  with  ordi- 
nary use  in  the  hands  of  intending  purchasers,  and  were  returned  by 
such  purchasers  to  said  Stokes  or  the  plaintiff  to  the  great  damage  and 
detriment  of  their  business,  and  the  defendant  failed  to  deliver  any 
wrenches,  the  parts  of  which  were  interchangeable,  to  the  great  detri- 
ment and  loss  of  plaintiff ;  that  by  reason  thereof  and  of  the  unrea- 
sonable delay  in  the  delivery  of  wrenches,  the  failure  to  deliver  any 
wrenches  in  accordance  with  the  contract,  the  failure  and  neglect 
to  deliver  more  than  2,000  wrenches  in  all,  and  the  failure  to  make 
the  tools  necessary  for  the  manufacture  of  said  wrenches,  the  defend- 
ant has  caused  damage  to  Stokes  and  the  plaintiff. 
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The  answer  admits  the  making  of  the  contract ;  admits  that  the 
defendant  delivered  to  tlie  plaintifE  about  2,000  wrenches  in  pursu- 
ance thereof,  and  denies  the  other  allegations  of  the  complaint ; 
and  for  a  separate  defense  it  alleges  that  alter  the  execution  of  the 
contract  the  plaintiffs  assignor  requested  a  modification  thereof, 
wishing  all  the  wrenches  to  be  full  nickel  wrenches;  that  said 
Stokes  was  there  and  then  informed  by  said  defendant  that  the 
defendant  had  already  made  up  and  caused  to  be  cast  the  said  7,500 
wrenches  which  were  to  be  completed  in  blue  or  plain  finish,  and 
in  order  to  change  the  style  of  finish,  and  to  complete  them  in  full 
nickel  finish  instead  of  the  blue  finish,  as  called  for  by  the  contract, 
it  would  be  necessary  to  grind  certain  parts  of  the  wrenches  so  as  to 
receive  the  nickel  plate  and  that  some  of  the  parts  of  the  wrenches 
would  be  necessarily  somewhat  thinner  than  the  sample ;  that  there- 
upon the  said  Stokes  changed  the  contract  and  the  said  order,  and 
directed  the  defendant  to  go  on  and  complete  the  wrenches  so  cast, 
and  make  them  up  in  full  nickel  finish  instead  of  the  blue  finish,  or 
plain  finish,  as  called  for  by  the  contract ;  that  the  defendant,  act- 
ing under  the  said  instructions,  proceeded  to  complete  the  wrenches 
as  directed  by  Stokes ;  and  that  if  the  wrenches  tendered  to  the 
plaintiff,  and  the  wrenches  so  delivered,  were  different  or  in  any 
particular  varied  from  the  samples  as  called  for  by  the  contract,  it  was 
not  the  fault  of  the  defendant,  but  was  the  fault  of  the  said  Stokes. 

Upon  the  trial  Stokes  (plaintiff's  assignor)  testified  that  prior  to 
the  making  of  the  contract  the  defendant's  president  stated  that  the 
wrenches  called  for  by  the  conti-act  would  be  manufactured  and 
delivered  in  six  to  eight  weeks,  and  introduced  in  evidence  a  letter 
from  the  defendant  dated  February  5,  1897,  in  which  it  was  said : 
"  We  are  in  excellent  shape  to  take  hold  of  a  job  of  this  character, 
and  can  make  deliveries  in  about  eight  to  ten  weeks  from  receipt  of 
order."  Subsequently  on  the  6th  of  March,  1897,  the  contract  in 
question  was  executed  and  Stokes  paid  $500  to  the  defendant,  and 
subsequently  paid  to  defendant  for  the  tools  manufactured  by  it 
$1,500.  Stokes  further  testified  that  the  dates  of  the  delivery  of 
wrenches  were  May  twenty-second,  one  wrench ;  May  twenty-fourth, 
eight  wrenches ;  June  second,  sixty  wrenches ;  that  the  first 
delivery  in  quantity  was  on  August  sixth  of  five  hundred  and 
twelve  wrenches,  and  so  on  down  to  October  when  it  would  seem 
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that  the  last  delivery  of  five  hundred  wrenches  was  made ;  that  on 
Jane  seventh  there  were  returned  to  the  defendant  twenty-nine 
wrenches;  that  no  wrenches  were  received  from  the  defendant 
after  November  ninth ;  that  neither  the  $500  paid  upon  the  execution 
of  the  contract  nor  the  $1,600  paid  by  the  plaintiff  or  Stokes  to  the 
defendant  have  ever  been  repaid  ;  that  the  plaintiff  also  paid  to  the 
defendant  the  net  sum  of  $646  for  the  wrenches  delivered.  Upon 
cross-examination  Stokes  testified  that  he  had  a  wooden  model  of 
the  wrench  at  the  time  he  went  to  see  the  defendant ;  that  he  sub- 
mitted this  wooden  model  to  the  defendant,  who  stated  that  they 
could  improve  upon  it,  and  that  they  subsequently  made  an 
improved  model,  which  was  approved  by  Stokes.  There  was  also 
the  testimony  of  an  engineer  who  tested  the  wrenches  furnished  by 
the  defendant  under  this  contract,  and  who  testified  to  the  defects 
and  variations  from  the  model. 

There  can  be  no  question,  I  think,  but  that  the  verdict  of  the 
jury  that  there  was  a  breach  of  tlie  contract  by  the  defendant  was 
justified,  and  the  only  substantial  question  is  as  to  the  correct 
measure  of  damages.  This  was,  I  think,  a  contract  to  manufacture 
and  deliver,  and  not  a  sale  by  sample.  When  the  contract  was 
made  there  were  no  goods  in  existence,  a  sample  of  which  was  pro- 
duced and  upon  which  a  sale  was  made.  A  wooden  model  was 
produced  by  the  plaintiff's  assignor  and  submitted  to  the  defendant 
upon  which  the  contract  was  made.  It  was  then  understood,  how- 
ever, that  this  model  was  to  be  improved  upon,  and  the  parties  con- 
templated that  the  article  to  be  manufactured  should  correspond 
with  a  model  to  be  thereafter  manufactured  by  defendant  and 
approved  by  the  plaintiff's  assignor.  Such  a  model  was  sub- 
sequently produced  by  the  defendant  and  approved,  and  the  defend- 
ant proceeded  with  the  execution  of  the  contract  based  upon  this 
approved  model.  The  case  of  Gumey  v.  Atlantic  c6  G.  W.  Ry. 
Go.  (68  N.  T.  358)  discusses  the  rules  applicable  to  a  contract  of 
this  kind  and  the  rights  and  obligations  of  the  respective  parties. 
It  was  there  said :  '^  The  substance  of  the  arrangement  was  that 
Naylor  &  Co.  agreed  to  procure  to  be  manufactured  a  quantity  of 
frogs  to  correspond  with  the  pattern,  and  deliver  the  same  to  the 
railway  company  as  desired ;  in  other  words,  it  was  an  executory 
contract  for  the  manufacture  and  delivery  of  certain  articles  of  per- 
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Bonal  property  of  a  specified  quality  and  description.  It  was  not 
strictly  a  sale  by  sample.  Such  a  sale  contemplates  that  the  goods 
are  in  esse^  that  the  sample  is  taken  from  the  bulk,  and  that  the 
latter  is  equal  in  quality  to  the  sample.  This  is  sometimes  called  an 
implied  warranty,  *  *  *  but  it  is  more  properly  an  express 
warranty.  It  amounts  to  an  affirmation  that  the  specimen  is  a  fair 
sample  of  the  bulk  of  the  commodity.  *  *  *  The  general  rule 
is,  when  articles  are  sold  upon  an  executory  contract  like  the  one  in 
question,  that  the  delivery  and  acceptance  of  the  articles  after 
examination,  or  an  opportunity  to  examine  them,  is  a  consent  or 
agreement  that  the  articles  correspond  with  the  contract  and  pre- 
cludes a  recovery  for  any  defects  which  may  exist.  *  *  *  The 
vendee  must  immediately  rescind  the  contract,  and  return  or  oflEer 
to  return  the  goods.  He  cannot  retain  the  property  and  afterward 
claim  damages  by  action  or  recoupment  for  inferior  quality.  Such 
a  transaction  differs  from  a  sale  with  warranty  in  that  the  stipulated 
quality  is  a  part  of  the  contract  itself,  and  not  collateral  to  it.  In 
the  latter  case  the  vendee  is  not  bound  to  return  the  property,  but 
may  retain  it  and  sue  upon  the  collateral  agreement." 

This  rule  has  been  recognized  in  all  the  subsequent  cases.  In 
ZdbrisJcie  v.  C.  V.  JR.  R.  Co,  (131  N.  Y.  72)  it  was  said  :  « In  cases 
of  the  latter  character  (executory  contracts  for  the  manufacture  and 
sale  or  delivery  of  goods  of  a  particular  description)  where  the 
quality  of  goods  is  capable  of  discovery  upon  inspection,  and  where, 
after  full  opportunity  for  such  inspection,  the  goods  are  accepted 
and  no  warranty  attends  the  sale,  the  vendee  is  precluded  from 
recovering  damages  for  any  variation  between  the  goods  delivered 
and  those  described  in  the  contract."  In  Pieraon  v.  Crooks  (115 
N.  Y.  539)  it  is  said :  "  There  is  no  dispute  as  to  the  rule  of  law 
touching  the  rights  of  parties  under  an  executory  contract  for  the 
future  sale  and  delivery  of  goods  of  a  specified  quality  in  the  absence 
of  express  warranty.  The  quality  is  a  part  of  the  description  of  the 
thing  agreed  to  be  sold  and  the  vendor  is  bound  to  furnish  articles 
corresponding  with  the  description.  If  he  tenders  articles  of  an 
inferior  quality,  the  purchaser  is  not  bound  to  accept  them.  But  if 
he  does  accept  them,  he  is,  in  the  absence  of  fraud,  deemed  to  have 
assented  that  they  correspond  with  the  description,  and  is  concluded 
from  subsequently  questioning  it.     This  imposes  upon  the  vendee 
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the  duty  of  inspection  before  acceptance,  if  he  desires  to  save  his 
rights  in  case  the  goods  are  of  inferior  quality." 

This  presents,  we  think,  the  true  rule  to  he  applied  in  determin- 
ing the  measure  of  the  plaintiflPs  damages.     Here  the  defendant 
proceeded  in  the  execution  of  the  contract.     It  delivered  2,000  out 
of  the  10,000  wrenches  which  it  agreed  to  manufacture  and  deliver. 
A  portion  of  these  wrenches  was  accepted  by  the  plain tiflF,  and  a 
portion  returned  to  the  defendant  as  not  in  compliance  with  the 
contract.     As  to  the  portion  accepted  there  can   be  no  recovery 
because  of  the  inferior  quality  of  the  articles  accepted.     As  to  the 
portion  returned  by  the  plaintiff  to  the  defendant  as  inferior,  so  far 
as  they  have  been  paid  for,  the  plaintiff  would  be  entitled  to  recover 
the  amount  that  he  has  paid  for  the  ones  returned.     I  cannot  lind, 
however,  that  it  appears  that  plaintiff  paid  for  the  wrenches  that  he 
returned  to  the  defendant.     The  plaintiff  was  also  entitled  to  recover 
for  any  damages  sustained  in  consequence  of  a  breach  of  the  con- 
tract to  manufacture  and  deliver  the  8,000  wrenches  that  the  defend- 
ant has  failed  to  deliver.     Where  the  articles  to  be  manufactured 
and  delivered  have  a  market  value,  the  measure  of  damages  for  a 
breach  of  the  contract,  where  the  manufacturer  fails  to  deliver  the 
articles  that  he  has  agreed  to  deliver,  is  the  difference  between  the 
market  value  of  the  articles  to  be  delivered  and  the  contract  price  to  be 
paid  to  the  manufacturer.     Where,  however,  there  is  no  market  value, 
the  rule  of  damage  is  the  difference  between  the  value  of  the  articles  to 
the  vendee,  if  they  had  been  delivered,  and  the  price  that  the  plaintiff 
was  to  pay  therefor,  to  be  ascertained  by  the  jury  upon  the  evidence. 
As  was  said  in  Murray  v.  Stanton  (99  Mass.  345):  "  Wheu  there 
is* a  market  value,'  it  shows  the  price  at  wliicli  either  party  may 
have  relief  from  the  consequences  of  the  default  of  the  other,  and, 
therefore,  it  properly  measures  his  damages.     But  when  there  is 
no  sach  standard,  the  damages  must  be  estimated  from  other  means 
of  valuation."     In  Parsons  v.  Sutton  {^^  N.  Y.  92)  Judge  Ea.rl 
says:    "The  ordinary  rule  of  damage  in  such  case  is,  as  already 
stated,  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery.     When  the  buyer  can  go 
into  market  and  buy  the  article  which  the  seller  has  failed  to  deliver, 
this  is  the  only  rule,  as  it  offers  the  buyer  full  indemnity.     *     *     * 
If  there  is  no  market  for  the  article  where  it  is  to  be  delivered,  and 
App.  Div.— Vol.  XCll.         13 
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it  cannot  be  had  there  with  reasonable  diligence,  and  the  buyer  suf- 
fers damages  because  of  the  seller's  failure  to  deliver,  which  is  the 
proximate  and  natural  consequence  of  such  failure,  such  damage 
can  be  recovered."  In  Booth  v.  Spuyten  Duyvil  RoUing  Mill  Co. 
(60  N.  Y.  492)  the  court  say :  "  For  a  breach  of  an  executory  con- 
tract to  sell  and  deliver  personal  property  the  measure  of  damages 
is,  ordinarily,  the  diflference  between  the  contract  price  and  the  mar- 
ket value  of  the  article  at  tlie  time  and  place  of  delivery ;  *  *  *. 
It  is  expressly  found  that  there  was  no  market  price  for  the  steel  caps, 
and  it  does  not  appear  that  there  was  any  market  price  for  the  com- 
pleted rail.  The  presumption  is  from  the  facts  proved  that  there 
was  not.  It  was  a  new  article,  and  the  contract  was  made  to  bring 
it  into  use." 

These  remarks  apply  to  this  contract,  and  there  being  no  market 
value  of  the  articles  to  be  manufactured,  the  plaintiff  was  entitled 
to  recover  such  damages  as  the  jury  should  find  it  sustained  by  rea- 
son of  the  failure  to  deliver  the  articles  agreed  to  be  delivered, 
based  upon  the  fair  value  of  the  articles  to  the  plaintiff,  had  they 
been  delivered,  less  the  amount  that  they  were  to  pay  the  defendant 
for  the  articles  when  manufactured  and  delivered,  and  that  question 
was  to  be  submitted  to  the  jury  and  determined  by  them  upon  the 
evidence.  As  we  held  upon  the  former  appeal,  the  plaintiff  was 
also  entitled  to  recover  the  $500  paid  upon  the  execution  of  the 
contract,  which  was  to  be  applied  upon  the  last  payment  for  the 
wrenches  to  be  manufactured  and  delivered. 

The  remaining  question  is  as  to  the  right  to  recover  the  amount 
paid  by  the  plaintiff  to  the  defendant  for  the  tools  manufactured 
by  the  defendant  for  the  purpose  of  carrying  out  the  contract.  The 
contract  provided  that  "  the  tools  necessary  for  making  these 
wrenches,  amounting  to  Fifteen  hundred  dollars  ($1,600),  the  party  of 
the  first  part  agrees  to  settle  for  on  presentation  of  weekly  bills,  and 
full  inventory  of  tools  to  be  furnished  by  the  party  of  the  second 
part ; "  and  it  is  conceded  that  the  plaintiff  had  paid  the  defendant 
the  $1,500  for  the  tools  necessary  for  making  these  wrenches. 
Rose,  an  engineer  and  mechanic,  who  represented  the  plaintiff,  testi- 
fied that  a  day  or  two  before  he  was  examined  he  went  to  the 
defendant  and  made  a  demand  for  these  tools ;  that  the  tools  were 
afterwards  delivered  to  him  and  that  these  tools  were  afterwards 
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examined  by  an  expert  for  the  plaintiff.  This  expert  testified  that 
he  was  familiar  with  the  proper  kind  of  tools  for  the  making  of 
first-class  wrenches  of  this  kind ;  that  he  examined  the  tools  fur- 
nished by  the  defendant  for  the  mannfacture  of  these  wrenches ; 
that  he  found  that  a  portion  of  the  cutters  were  worn  and  broken, 
and  found  other  defects  in  them  which  he  specified  ;  that  it  was  the 
character  of  these  tools  that  caused  the  varying  thickness  between 
the  top  and  lower  sides  of  the  sleeve  of  the  wrench  which  consti- 
tuted one  of  the  defects  pointed  out  by  him  in  the  wrenches  that 
had  been  delivered  to  the  plaintiff ;  that  ^'  the  method  of  making 
the  sleeve,  as  far  as  I  am  able  to  judge  from  the  tools,  was  such 
that  with  those  tools  the  forming  of  the  space  through  which  the 
shank  passes  could  not  be  made  uniform,  and  that  is  evident  by  the 
fact  that  none  of  the  sleeves  are  uniform.  *  ♦  *  1  found  that 
all  the  tools  that  I  could  apply  to  the  making  of  any  portion  of  this 
wrench  generally  had  that  defect,  that  they  were  not  positive,  that 
they  were  not  built  in  such  a  way  that  the  same  result  would  be  pro- 
duced on  each  wrench  that  was  made  with  those  tools.  *  *  * 
Those  tools  will  not  make  wrenches  like  the  model  sample  wrench. 
There  is  no  other  reason,  other  than  those  I  have  given,  but  the 
tools  are  not  made  in  such  a  way  that  they  will  produce  a  uniform 
article.  It  is  hit  or  miss  whether  the  sleeve  comes  out  one  way  or 
comes  out  another  way,  due  to  the  way  the  tools  are  made,  and  the 
operation  of  the  tools." 

Upon  this  evidence  I  think  it  would  be  a  question  for  the  jury  to 
say  whether  those  tools,  as  described  by  this  witness,  were  a  compli- 
ance with  the  contract ;  and  if  not  such  a  compliance,  the  plaintiff 
would  then  be"  entitled  to  recover  from  the  defendant  the  amount 
that  it  had  paid  for  the  tools.  There  had  been  no  acceptance  by 
the  plaintiff  of  the  tools  that  were  manufactured  for  it  by  the 
defendant,  as  the  tools  were  not  delivered  to  the  plaintiff  until  they 
were  demanded,  a  day  or  two  before  the  trial,  and  then  merely  for 
the  purpose  of  examination. 

This  being,  we  think,  the  rule  of  damage,  we  are  now  to  deter- 
mine whether  in  submitting  the  question  to  the  jury,  the  court 
observed  these  rules,  or  whether  there  was  error  that  requires  us  to 
reverse  the  judgment.  Upon  the  question  of  damages  the  court 
charged  the  jury  tiiat  "  If  you  find,  however,  that  he  (defendant) 
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has  not  complied  with  it  (the  contract)  and  that  he  has  failed  to 
perform  his  contract  in  the  particulars  which  have  been  specified, 
then  you  come  to  the  question  of  how  mucl)  the  plaintiff  is  entitled 
to  recover.  He  would  be  entitled  to  recover  fii'st  of  all  the  $500 
which  ho  has  paid,  and  which  was  to  be  applied  as  the  past  pay- 
ment upon  the  last  thousand  of  the  wrenches  to  be  manufactured. 
There  is  one  other  feature  of  this  case.  If  you  find  that  these 
wrenches  which  were  furnished  were  defective  and  were  not  in 
accordance  with  the  terms  of  the  contract,  then  the  plaintiff  is  enti- 
tled to  recover  the  sum  that  he  has  paid  for  them.  He  has  testified 
that  he  paid  the  sum  of  $646,  I  think,  and  to  the  extent  that  they 
were  depreciated  by  reason  of  these  defects,  he  is  entitled  to 
recover  it  back.  If  you  find  they  were  entirely  valueless,  he  is 
entitled  to  recover  the  whole  of  it.  If  you  do  not  find  that,  but 
find  there  was  some  damage,  he  is  entitled  to  recover  such  portion 
of  that  as  you  find  he  has  sustained  injury.  Another  feature  of  it : 
Under  the  contract  the  defendant  was  to  furnish,  but  the  plaintiff 
was  to  pay  $1,500  for  suitable  machinery.  This  machinery  was  to 
be  delivered  to  the  plaintiff  upon  the  completion  of  the  contract. 
After  the  10,000  wrenches  had  been  made  the  machinery  was  to  be 
delivered  and  was  to  belong  to  the  plaintiff.  Plaintiff  has  paid  for 
the  machinery  $1,500  and  he  complains  now  that  it  is  not  the 
proper  machinery  for  the  purpose  for  which  it  was  manufactured, 
and  he  has  called  your  attention  to  the  evidence  which  he  says  jus- 
tifies that  claim  ;  that  the  work  itself  shows  that  it  was  not  proper 
machinery.  One  witness  at  least  has  testified  that  it  was  not  proper 
machinery  and  that  it  was  not  such  machinery  as  was  proper  to 
manufacture  this  kind  of  work.  If  you  find  that  is  so,  then  the 
plaintiff  is  entitled  to  recover  the  $1,500  which  he  has  paid  for  the 
machinery.  *  *  *  The  three  elements,  as  I  understand  that 
the  plaintiff  claims  as  damages  are,  first,  the  $500  which  he  paid  at 
the  inception  of  the  contract ;  the  $1,500  for  the  machinery  and  the 
%^^^  of  the  balance  which  he  had  paid  for  the  wrenches ;  the  entire 
payments  being  $946,  but  there  being  500  of  those  wrenches  that 
were  retained  by  the  plaintiff  upon  which  there  was  an  allowance 
of  60  cents  each,  making  the  sum  of  $300  which  would  be  deducted 
from  the  $046,  leaving  $646  as  the  amount  that  plaintiff  had  acta- 
ally  paid." 
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It  was  undoubtedly  error  to  charge  that  the  plaintiff  was  entitled 
to  recover  the  sum  of  $646  if  the  jury  found  that  the  wrenches 
that  had  been  delivered  to  the  plaintiff  were  entirely  valueless,  as 
the  plaintiff,  by  accepting  those  wrenches,  was  precluded  from 
questioning  the  quality  of  those  delivered  and  accepted  as  a  com- 
pliance with  the  contract.  Upon  the  evidence  the  jury  would  have 
been  justified  in  finding  that  the  tools  were  not  such  as  it  was  con- 
templated should  be  manufactured  and  paid  for  by  the  plaintiff, 
and  if  that  is  so,  I  think  the  plaintiff  was  entitled  to  recover  the 
$1,500  paid  by  the  plaintiff  to  the  defendant  for  the  tools.  After 
the  charge  of  the  court,  counsel  for  the  defendant  stated :  "  I  desire 
to  except  to  so  much  of  your  honor's  charge  as  states  that  the  plain- 
tiff is  entitled  to  recover  damages  for  the  wrenches  that  he  has  on 
hand ; "  in  reply  to  which  the  court  said,  "  I  will  hold  that  this  was  a 
warranty  to  manufacture  according  to  sample,  and  that  that  being  so 
he  had  a  right  to  reject  it  at  any  time ; "  to  which  counsel  for  the  defend- 
ant said,  "  I  take  an  exception."  As  the  plaintiff  was  not  entitled 
to  recover  for  the  wrenches  that  had  been  delivered  and  accepted  by 
him,  this  was  error  and  the  verdict  cannot  be  sustained.  The 
learned  trial  judge  fell  into  this  error  in  consequence  of  a  clause  in 
the  opinion  on  the  former  appeal  in  which  it  was  stated :  "As  we 
view  the  contract,  the  sale  was  by  sample,  and  there  was  a  warranty 
that  the  wrenches  would  substantially  conform  to  the  sample  and  this 
warranty  survived  acceptance."  But  that  that  was  an  inadvertence 
and  is  not  the  true  construction  of  this  contract,  we  think  is  estab- 
lished by  the  authorities  before  cited.  It  was  not  intended  by  the 
court  to  hold  that  this  was,  strictly  speaking,  a  sale  by  sample,  or 
that  there  was  any  warranty,  express  or  implied,  that  survived  the 
acceptance  of  the  article  to  be  manufactured  by  the  plaintiff. 

Neither  the  case  of  Zabriskie  v.  C,  V.  li.  B.  Co.  (131  N.  Y.  72) 
nor  Brigg  v.  Hilton  (99  id.  517),  cited  to  sustain  that  proposition,  is 
applicable  to  such  a  contract  as  that  before  us.  In  the  Zabriskie 
case  the  contract  was  for  a  certain  quality  of  coal  sold  and  delivered 
to  the  defendant  under  a  written  contract  whereby  "  the  said  ven- 
dors agreed  to  sell  and  deliver  to  the  defendant,  during  the  year 
ending  June  1,  1888,  at  Norwood,  N.  Y.,  30,000  tons  of  'Powelton 
coal,  of  same  quality  and  kind  as  furnished  you  during  the  past 
year,'  at  $3  per  net  ton."     It  was  contended  in  that  case  by  the 
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plaintiff  that  there  was  no  warranty  of  the  quality  of  the  coal,  and 
that,  by  its  acceptance,  the  defendant  had  precluded  itself  from 
claiming  damages  for  a  breach  of  contract.  In  answer  to  that  claim 
the  court  said  :  "A  satisfactory  answer  to  this  claim  appears  in  the 
fact  that  it  is  not  found  or  shown  that  the  defects  in  the  coal  were 
visible  on  inspection ;  but,  on  the  contrary,  it  negatively  appears 
from  the  conduct  of  both  the  vendors  and  vendee  that  they 
were  not  discernible  on  inspection.  A  further  answer  to  this  point 
is  found  in  the  proposition  that  the  evidence  authorized  the  finding 
that  there  was  a  warranty  as  to  the  quality  of  the  coal  sold."  And, 
further,  the  court  said :  "  We  are,  however,  of  the  opinion  that, 
upon  the  evidence,  the  contract  contained  a  warranty  of  quality 
which  survived  the  acceptance  of  the  goods.  *  *  *  A.  contract 
of  sale  which  points  out  a  known  and  ascertainable  standard  by 
which  to  judge  the  quality  of  goods  sold,  is,  for  all  practical  pur- 
poses, a  sale  by  sample,  and  renders  the  vendor  liable  for  damages 
upon  a  breach  of  warranty,  although  there  has  been  an  acceptance 
after  opportunity  to  inspect  the  goods ; "  that  in  case  of  an  execu- 
tory contract  for  the  manufacture  and  sale  or  delivery  of  goods  of  a 
particular  description,  however,  where,  after  full  opportunity  for 
inspection  the  goods  are  accepted  and  no  warranty  attends  the  sale, 
the  vendee  is  precluded  from  recovering  damages  for  any  variation 
between  the  goods  delivered  and  those  described  in  the  contract. 

In  the  Brigg  case  the  contract  sued  on  was  one  by  which  the 
defendants  bought  goods  of  the  plaintiffs  by  sample,  which  repre- 
sented sound  and  merchantable  goods,  suitable  for  and  known  as 
cloakings,  and  which  the  plaintiffs  ageed  should  in  ail  respects  be 
equal  to  the  samples.  It  was  held  that  there  was  an  express 
warranty  as  to  the  quality  of  the  goods  agreed  to  be  furnished  — a 
situation  that  has  no  application  to  this  case,  which  was  simply  au 
agreement  to  manufacture  and  deliver  certain  goods  specified  of  a 
certain  prescribed  quality. 

"We  think,  therefore,  that  the  judgment  must  be  reversed  and  a 
new  trial  ordered,  unless  the  plaintiff  is  willing  to  deduct  from  the 
verdict  the  sum  of  $646,  the  amount  paid  for  the  wrenches  deliv- 
ered ;  and  that  upon  the  plaintiff  stipulating  to  reduce  the  judg- 
ment as  entered  to  the  sum  of  $1,801.47,  the  judgment  as  so  modi- 
fied and  the  order  appealed  from  will  be  affirmed,  without  costs ;  if 
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the  plaintiff  fails  to  make  such  stipalation,  the  judgment  and  order 
most  be  reversed,  with  costs  to  the  party  finally  prevailing  in  the 
action  to  abide  the  event. 

Van  Brunt,  P.  J.,  and  MoLauohlin,  J.,  concurred ;  Hatch  and 
Laughlin,  JJ.,  dissented. 

Laughlin,  J.  (dissenting) : 

The  terms  of  the  contract  are  not  in  dispute.  As  shown  in  the 
record  now  before  us  the  contract  is  the  same  as  that  appearing  in  the 
record  on  a  former  appeal  herein  and  stated  in  the  opinion.  {Ideal 
Wrench  Co,  v.  Oarvin  Machine  Co.j  65  App.  Div.  235.)  Upon 
the  former  trial  the  plaintiff  was  nonsuited.  We  reversed  the  judg- 
ment upon  the  ground  that  the  case  diould  have  been  submitted  to  the 
jury;  but  for  the  guidance  of  the  court  upon  the  new  trial  we  expressed 
our  opinion  upon  other  questions  presented  and  discussed.  It  was 
stated  in  the  opinion,  in  which  the  majority  of  the  court  concurred, 
that  this  was  a  contract  for  the  sale  of  wrenches  to  be  manufactured 
m  accordance  with  a  sample  or  model,  prepared  and  agreed  upon  by 
the  parties,  and  the  defendant  having  covenanted  that  the  wrenches 
would  be  ''  made  in  a  firat-class  manner,  in  every  way  equal  to  that 
of  the  model  submitted,"  that  this  was  a  warranty  that  the  wrenches 
would  conform  to  the  sample,  and  that  plaintiff's  assignor,  therefore, 
was  not  obliged  to  inspect  and  reject  the  wrenches  when  delivery 
was  tendered,  but  was  at  liberty  to  accept  and  retain  them  and  off- 
set his  damages  against  any  claim  that  the  defendant  might  have 
for  the  contract  price,  or  could  recover  his  damages  in  an  independ- 
ent action.  Upon  the  new  trial,  which  we  awarded,  the  court  fol- 
lowed our  opinion  on  the  former  appeal.  The  only  reason  now 
assigned  in  the  prevailing  opinion  for  a  reversal  or  modification  of 
the  judgment  is  that  the  court  erred  in  holding,  in  accordance 
with  our  former  opinion,  that  this  was  a  sale  by  sample  and  that 
there  was  a  warranty  that  the  wrenches  would  conform  to  the  model. 
The  theory  of  the  prevailing  opinion  seems  to  be  that  all  sales  of 
goods  not  in  esse  are  executory  contracts  for  the  manufacture  and 
delivery  of  goods,  and  that  the  purchaser  must,  at  his  peril,  within 
a  reasonable  time  after  delivery,  or  tender  of  delivery,  inspect  and 
reject  those  that  do  not  conform  to  the  contract,  and  this  even 
though  the  goods  were  to  be  manufactured  to  conform  to  a  par- 
ticular sample  or  model  which  was  made  the  basis  of  the  contract. 
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The  doctrine  of  a  sale  by  sample  was  originally  only  applied  to  a 
sale  of  goods  i7i  ease^  wliere,  for  convenience,  a  sample  was  taken 
from  tlie  bulk  of  tlie  goods  and  exhibited  to  the  purchaser,  who,  in 
purchasing,  had  a  right  to  believe  that  the  sample  exhibited  was  a 
fair  sample  and  that  the  bulk  of  the  goods  conformed  thereto.  This 
doctrine,  however,  has  been  extended  as  the  methods  of  doing  busi- 
ness liave  changed.  Manufacturers  of  goods  now  prepare  a  sample, 
and  before  expending  money  in  the  extensive  manufacture  of  goods 
in  accordance  with  the  sample,  or  concurrently  therewith,  by  exhibit- 
ing the  sample,  solicit  orders  for  goods  to  conform  thereto.  Such  con- 
tracts are  now  regarded  as  sales  by  sample,  and  the  doctrine  of  war- 
ranty which  applied  only  to  goods  in  existence  has  now  been  extended 
to  them.  Under  the  rule  as  it  originally  existed,  if  the  defendant  had 
a  quantity  of  bicycle  wrenches  manufactured  and  in  stock,  and  pre- 
sented one  to  the  plaintiff's  assignor  as  a  sample  in  reliance  upon  which 
those  in  stock  were  purchased,  there  can  be  no  doubt  that  the  pur- 
chaser would  not  have  been  obliged  to  inspect  the  wrenches  when 
delivery  was  tendered  and  to  reject  them  if  they  did  not  conform 
to  the  sample  wrench  exhibited,  but  that  he  might  accept  them  and 
maintain  an  action  for  damages  for  breach  of  the  warranty.  I  see 
no  difference  in  principle,  so  far  as  this  question  of  warranty  is  con- 
cerned, between  such  a  sale  and  the  sale  in  the  case  at  bar,  where 
the  sample  wrench  was  agreed  upon,  and  the  defendant,  without 
other  description  than  the  sample,  contracted  to  manufacture  and 
deliver  wrenches  to  conform  thereto.  The  only  possible  diffe»^nce 
tliore  can  be  is  that  if  the  wrenches  were  in  existence  at  the  time 
of  making  the  contract  the  vendor  would  or  could  know  whether 
or  not  they  conformed  to  the  sample.  In  the  case  at  bar,  while  it 
was  originally  understood  that  the  plaintiff's  assignor  was  to  furnish 
the  sample,  the  defendant  subsequently,  by  mutual  consent,  manu- 
factured it.  The  defendant  undoubtedly  had  the  model  from  which 
it  was  made,  or  could  readily  make  one  and  thus  insure  that  the 
wrenches  to  be  manufactured  would  correspond  in  all  dimensions 
with  the  sample.  Presumably,  also,  the  defendant  knew  the  quality 
of  the  material  from  which  the  sample  wrench  was  made,  and  could 
obtain  the  same  quality  of  material  for  manufacturing  wrenches  to 
fill  the  order ;  but  that  is  immaterial,  for  the  defect  here  complained 
of  relates  not  to  material,  but  to  dimensions,  it  having  been  shown 
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on  the  part  of  the  plaintiff  that  the  dimensions  did  not  conform  to 
the  sample  in  the  particulars  stated  in  onr  former  opinion.  The 
defendant  contracted  to  manufacture  the  wrenches  in  accordance 
with  a  jparticular  pattern  vnthout  other  description.  It  failed  to 
perform  its  contract  in  this  regard,  and  contends  that  the  plaintiff's 
assignor  can  have  no  relief  on  account  of  his  failure  to  promptly 
inspect  and  return  the  wrenches.  The  cases  cited  on  the  former 
opinion  were  then  regarded  as  sufficient  to  show  the  extension  of 
this  doctrine  of  sales  by  sample  and  warranty.  The  rule  there  cited 
is  now  attacked  by  the  prevailing  opinion,  and  it  is  claimed  that  the 
autliorities  cited  do  not  sustain  it.  It,  therefore,  becomes  necessary 
to  make  a  more  extended  examination  of  the  authorities.  In  Gumey 
V.  Atlantic  cfi  G.  W.  Ry,  Co.  (58  N.  Y.  358)  the  point  decided  was 
that  where  certain  railroad  frogs  were  manufactured  under  an 
executory  contract  and  they  did  not  conform  to  the  pattern  or 
sample,  in  tliat  there  were  latent  defects  discoverable  only  by  use,  the 
purchaser,  upon  discovering  the  defects,  was  not  obliged  to  rescind 
the  contract  and  return  the  frogs,  but  could  retain  them  and  recoup 
his  damages  as  for  a  breach  of  warranty,  the  court  on  this  point  fol- 
lowing Day  v.  Pool  (52  N.  Y.  416).  The  observations  made  in  the 
opinion,  quoted  by  Mr.  Justice  Inobaham,  as  to  whether  a  recovery 
conld  have  been  had  if  the  defects  had  not  been  latent  were, 
therefore,  obiter.  The  case  of  Zabriskie  v.  C.  Y.  R.  R.  Co.  (131 
N.  Y.  72),  cited  in  our  opinion  as  an  authority  for  the  proposition 
that  thifi  was  in  effect  a  sale  by  sample,  is  cited  by  Mr.  Justice 
Inosaham  as  holding  a  contrary  doctrine.  That  was  an  action  to 
recover  the  contract  price  of  coal.  The  coal  was  delivered  under  a 
contract  by  which  the  vendors  agreed  to  sell  and  deliver  to  the  defend- 
ant during  the  year  ending  June  1,  1888,  30,000  tons  of  "  Powel- 
tou  coal,  of  same  quality  and  kind  as  furnished  you  during  the  past 
year."  It  does  not  appear  from  the  statement  of  facts  whether  the 
coal  had  been  mined  or  was  even  owned  by  the  vendors  at  the  time 
of  making  the  contract.  The  same  vendors  had  furnished  the 
defendant  a  quantity  of  Powelton  coal  the  previous  year.  The 
court  decided  that  this  was  "  practically  a  sale  by  sample  "  and  stated 
in  the  opinion  that  "  although  the  standard  selected  for  comparison 
was  not  present,  or  in  existence,  even,  at  the  time  of  the  sale,  its 
qualities  had  been  observed  and  demonstrated,  and  were  capable  of 
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exact  ascertainment  by  the  evidence  of  those  who  had  witnessed  the 
resalts  produced  by  the  consumption  of  the  coal.  It  was  unneces- 
sary for  the  purpose  of  effecting  a  comparison  of  the  respective 
qualities  of  the  two  specimens  of  coal  that  they  should  be  present 
and  compared  side  by  side,  or  tested  at  the  same  time.  *  *  *  The 
standard  selected  for  testing  the  quality  of  the  goods  sold  was  con- 
sidered sufficiently  definite  and  precise  by  the  parties  to  the  contract, 
and  it  does  not  appear  that  there  was  any  difficulty  in  practice  in 
applying  it  to  the  subject.  A  contract  of  sale  which  points  out  a 
known  and  ascertainable  standard  by  which  to  judge  the  quality  of 
goods  sold,  is,  for  all  practical  purposes,  a  sale  by  sample,  and  ren- 
ders the  vendor  liable  for  damages  upon  a  breach  of  warranty, 
although  there  has  been  an  acceptance  after  opportunity  to  inspect 
the  goods."  The  court  also  distinguishes  that  case  from  the  cases 
of  Coplay  Iron  Co.  v.  Pope  (108  N.  Y.  232) ;  Studer  v.  BUistein 
(115  id.  316),  and  Pieraon-  v.  Crooks  (Id.  539)  upon  the  ground 
that  they  were  executory  contracts  for  the  manufacture  and  sale  or 
delivery  of  goods  "  of  a  particular  description,"  and  further  said  in 
distinguishing  the  case  then  at  bar  from  executory  contracts  of  sale 
by  a  particular  description  :  "While  the  term  ^  Powelton  coal'  may 
be  said  to  be  a  descriptive  term,  merely,  when  it  is  said  that  the  coal 
was  to  be  Powelton  coal  of  the  same  quality  and  kind  as  that  deliv- 
ered in  the  previous  year,  it  goes  beyond  mere  words  of  description, 
and  refers  to  the  intrinsic  value  of  the  goods  sold  in  language  which 
cannot  be  misunderstood,  and  can  be  satisfied  only  by  a  considera- 
tion of  its  fitness  to  perform  the  work  required  of  it  in  the  defend- 
ant's business."  It  is  also  claimed  in  the  prevailing  opinion  that  the 
case  of  Brigg  v.  Hilton  (99  N.  Y.  517),  cited  in  our  former  opinion 
upon  the  same  proposition,  is  not  in  point.  There  an  order  for  cloth 
was  given,  the  goods  to  be  "  similar  fabric  and  similar  quality  "  to 
sample  exhibited.  The  "  general  characteristics  of  the  goods  all 
through  were  stated  to  be  equal  in  every  respect  to  the  sample." 
The  goods  were  subsequently  manufactured,  delivered  and  accepted 
after  ample  opportunity  to  examine  them.  The  vendee,  on  being 
^sued  for  the  purchase  price,  counterclaimed  damages  for  breach  of  war- 
ranty. It  appeared  that  the  defects  could  have  been  discovered  upon 
examination.  The  court  held  that  there  was  a  warranty  that  the 
goods  to  be  furnished  would  be  of  like  quality  as  the  sample  and 
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that  the  circumstance  that  the  goods  had  not  been  manufactured 
did  not  affect  this  question.  The  case  of  Pieraon  v.  Crooks  (115 
N.  Y.  539),  cited  by  Mr.  Justice  Inobaham,  I  think  is  not  in  point. 
That  was  an  executory  contract  for  the  sale  of  goods  by  description 
and  there  was  no  sample  or  model  exhibited  or  involved  in  the  con- 
tract. There  being  no  express  warranty,  it  was  held  that  the  pur- 
chaser could  not  be  heard  to  complain  that  the  goods  were  not  of 
the  quality  described  in  the  contract  where,  after  reasonable  oppor- 
tunity for  inspection,  he  accepted  and  retained  them.  If  it  may  be 
said  that  this  question  was  previously  involved  in  doubt,  I  tliink  it 
has  been  finally  determined  by  the  Court  of  Appeals  in  Henry  <& 
Co.  V.  TaZcott  (176  N.  Y.  385),  decided  since  our  former  opinion. 
That  was  an  action  for  goods  sold  and  delivered  under  an  executory 
contract  for  the  manufacture  thereof.  The  defendant  interposed  a 
counterclaim  for  breach  of  warranty,  claiming  that  tlie  goods  were 
to  be  manufactured  according  to  certain  samples.  It  appeared  that 
the  defendant  accepted,  retained  and  used  the  goods.  The  defend- 
ant gave  evidence  tending  to  show  that  the  goods  were  to  be  "  equal 
to  certain  samples ; "  and  evidence  was  presented  in  behalf  of  the 
plaintiff  tending  to  show  that  the  sample  was  merely  intended  to 
show  the  design,  character,  color  and  general  appearance  of  the  cloth. 
The  defendant  also  attempted  to  show  that  the  goods  were  defec- 
tive in  quality ;  but  this  evidence  was  also  excluded  upon  the  theory 
that  it  was  not  a  sale  by  sample  and  that  no  warranty  survived 
acceptance.  The  court  in  reversing  the  judgment  for  error  in 
excluding  this  evidence  held  that  the  evidence  presented  a  question 
for  the  jury  as  to  whether  it  was  a  sale  by  sample  and  stated  the 
rule  of  law  to  be  that  "  upon  a  sale  by  sample  there  is  an  express 
warranty  that  the  goods  are  equal  in  quality  to  the  sample  furnished. 
*  *  *  The  seller  need  not  state  that  the  bulk  of  the  goods  cor- 
responds with  the  sample  as  the  warranty  is  *  implied  in  fact'  and  is 
express,  for  it  must  be  found  as  a  fact  that  the  parties  intended  the 
sale  to  be  made  by  sample,  and  that  the  exhibition  of  the  sample  was 
regarded  by  them  as  in  effect  an  affirmation  as  to  the  quality  of  the 
articles  sold.  {Oumey  v.  Atlantic  cfe  G.  TF.  By.  Co,,  58  N.  Y.  358, 
364 ;  Keener  on  Quasi-Contracts,  5.)  In  the  absence  of  fraud  the 
warranty  does  not  cover  latent  defects,  unless  the  seller  is  the  manu- 
facturer, when  it  may  extend  to  latent  defects  growing  out  of  the 
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process  of  manufacture.  If  upon  delivery  the  goods  fall  below  the 
quality  of  the  sample  the  buyer  may  either  reject  them  or  may 
accept  and  sue  for  damages  upon  the  warranty.  {Zahriskie  v. 
Centriil  Vt  li.  It  Co.,  131  N.  Y.  72 ;  Kent  v.  Friedman,  101  N.  Y. 
616 ;  Day  v.  Pool,  52  N.  Y.  416.)  The  rule  is  the  same  whether  the 
goods  are  in  existence  at  the  time  of  the  contract  of  sale  or  are  to  be 
manufactured,  although  it  is  sometimes  said  that  such  a  sale  is  not 
technically  one  by  sample.  {Brigg  v.  Illltoa,  99  N.  Y.  517; 
Gurney  v.  Atlantic  cfe  G.  W.  liy.  Co.,  suj^ra.)  The  mere  exhibi- 
tion of  a  sample  is  not  of  itself  an  agreement  to  sell  by  sample,  and  it 
is  usually  a  question  of  fact  for  the  jury  to  decide  whether,  under  all 
the  circumstances,  the  parties  intended  that  the  sale  should  be  made 
in  that  way.  Even  if  the  word  'sample'  is  used  in  a  written  order 
for  goods  to  be  manufactured,  the  sale  is  not  by  sample  if  the  order 
contains  minute  specifications  and  descriptions,  involving  a  great 
number  of  changes,  variations  and  differences  between  the  article  to 
be  made  and  the  sample  shown.  {Smith  v.  Coe,  55  App.  Div.  585 ; 
affirmed,  170  N.  Y.  162.)  A  sale,  however,  may  be  made  partly  by 
description  and  partly  by  sample,  and  in  that  event  the  goods  must 
correspond  to  the  description  in  the  respect  covered  thereby  and  to 
the  sample  in  other  respects.  {Bach  v.  Levy,  101  N.  Y.  511,  514; 
Gould  v.  Stein,  149  Mass.  570 ;  Burdick  on  Sales,  95 ;  Benjamin  on 
Sales  [7th  ed.],  684*.)  If  the  goods,  when  delivered,  do  not  equal  the 
sample,  the  buyer  need  not  return  them  in  order  to  recover  for  the 
breach  of  warranty,  although  an  offer  to  return  is  necessary  if  he 
wishes  to  rescind  the  sale  and  sue  for  the  amount  paid  in  advance 
of  delivery." 

I  am,  therefore,  of  opinion  that  the  judgment  should  be  affirmed, 
with  costs. 

Hatcu,  J.,  concurred. 

Upon  plaintiff  stipulating  to  reduce  judgment  as  entered  to  the 
sum  of  $1,801.47,  judgment  as  so  moditied  and  order  appealed 
from  affirmed,  without  costs;  otherwise  judgment  and  order 
reversed  and  new  trial  ordered,  with  costs  to  the  party  finally  pre- 
vailing in  the  action  to  abide  event. 


♦7th  Am.  ed.— [Rep. 
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The  People  of  the  State  of  New  York,  Respondent,  v,  Robert 
A.  Ammon,  Appellant. 

Grime  —  receiving  stolen  money  —  delivery  to  an  attorney  by  hie  client  {the  thief)  of 
money  which  the  attorney  deposits  to  his  credit  in  a  bank  — proof  that  the  attorney 
failed  to  deliver  it  to  a  receiver  of  tlie  thief*  s  property — tJie  thief  was  not  an 
aeeompliee  of  his  attorney  —  extent  to  which  tlie  evidence  of  the  thief  if  an  accom- 
pUee,  must  be  corroborated — declaration  of  the  attorney  as  to  tlie  thief*  s  methods  — 
reiteration  of  a  diarge  not  required. 

Upon  the  trial  of  an  indictment  charging  the  defendant  vtMh  the  crime  of  receiv- 
ing $30,500  which  one  Miller  had  stolen,  it  appeared  that  the  defendant  was 
Miller's  attorney  and  was  familiar  with  the  methods  by  which  Miller  obtained 
the  money  in  question;  th*it  on  odc  occasion  Miller  came  to  the  defendant's 
office  with  the  $30,500  in  a  satchel  and  that  the  defendant  advised  him  to  fle«  ^ 
from  the  country;  that  the  defendant  and  Miller,  the  defendant  carrying  the 
satchel,  then  went  to  a  banking  house  where  Miller  had  a  bank  account  of 
$10,000  and  a  deposit  of  $100,000;  that  on  reaching  the  banking  house,  Miller 
attempted  to  withdraw  the  deposit  of  $100,000,  but  was  unsuccessful,  as  it  was 
after  banking  hours;  that  Miller  finally  determined  to  transfer  his  account  and 
the  deposit  to  the  defendant,  that  in  the  meantime  the  $30,500  was  handed  to 
the  receiving  teller  of  the  bank  to  be  counted;  that  after  the  receiving  teller 
had  counted  the  money,  the  defendant  prepared  three  deposit  slips,  one  for 
the  certificate  of  deposit  of  $100,000,  one  for  a  check  of  $10,000  signed  by 
Miller  to  the  order  of  the  defendant,  and  one  for  the  $30,500  in  cash.  These 
slips  were  handed  to  the  receiving  teller  with  the  money  that  had  been  brought 
to  the  bank  by  the  defendant.  The  certificate  of  deposit,  the  check  and  the 
money  were  placed  to  the  defendant's  credit  in  the  bank  and  wero  subsequently 
withdrawn  by  him. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  finding  that  the  defendant 
received  the  $30,500; 

That  Miller  never  parted  with  his  title  to  the  money  until,  with  his  consent,  it 
was  transferred  to  the  defendant  and  by  the  latter  deposited  with  the  bank; 

That  proof  of  the  defendants  failure  to  pay  any  of  the  money  and  property  received 
by  him  from  Miller  either  to  the  receiver  of  Miller's  property  appointed  by  the 
Supreme  Court  or  to  Miller's  receiver  in  bankruptcy,  was  competent  as  evi- 
dence characterizing  the  knowledge  and  intent  with  which  the  defendant 
received  such  money ; 

That  Miller,  in  delivering  the  money  to  the  defendant,  did  not  become  an 
accomplice  of  the  defendant; 

That,  assuming  that  Miller  was  an  accomplice  of  the  defendant,  it  was  not  nec- 
essary that  all  of  Miller's  testimony,  except  that  whicli  was  corroborated, 
should  be  disregarded  when  determining  whether  the  defendant  was  innocent 
or  guilty; 
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That  sufficient  corroborative  evidence  had  been  given  to  satisfy  the  requirements 
of  section  999  of  the  Code  of  Criminal  Procedure,  providing  that  "  a  convic- 
tion cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he  be  corrob- 
orated by  such  other  evidence  as  tends  to  connect  the  defendant  with  the 
commission  of  the  crime/' 

That  any  declaration  or  admissions  of  the  defendant,  in  relation  to  the  methods 
by  which  Miller  obtained  the  stolen  moneys,  were  competent  evidence  as  to  the 
defendant's  knowledge  of  such  methods ; 

That  a  judge  is  not  bound  to  reiterate  to  the  jury  instructions  which  he  has 
already  distinctly  given  to  the  jury. 

Appeal  by  the  defendant,  Robert  A.  Ammon,  from  a  jndgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  tlie  city 
and  connty  of  New  York,  entered  on  the  29th  day  of  June,  1903, 
convicting  the  defendant  of  the  crime  of  receiving  stolen  property, 
and  also  from  an  order  denying  the  defendant's  motions  for  a  new 
trial  and  in  arrest  of  judgment. 

Arthur  C,  Palmer^  for  the  appellant. 

Robert  (7.  Taylor^  for  the  respondent. 

Ingbaham,  J. : 

The  defendant  was  indicted  under  section  550  of  the  Penal  Code 
for  receiving  stolen  property,  to  wit,  $30,500,  which  had  been  stolen 
or  wrongfully  appropriated  in  such  a  manner  as  to  constitute  larceny, 
by  one  William  F.  Miller,  from  various  persons.  That  section,  when 
the  crime  was  committed  and  the  indictment  was  found,  provided 
that  "  a  person  who  buys  or  receives  any  stolen  property,  or  any 
property  which  has  been  wrongfully  appropriated  in  such  a  man- 
ner as  to  constitute  larceny  according  to  this  chapter,  knowing  the 
same  to  have  been  stolen  or  so  dealt  with,  or  who  corruptly,  for 
any  money,  property,  reward  or  promise  or  agreement  for  the  same, 
conceals,  withholds  or  aids  in  concealing  or  withholding  any  prop- 
erty, knowing  tlie  same  to  have  been  stolen  or  appropriated  wrong- 
fully in  such  a  manner  as  to  constitute  larceny  under  the  provisions 
of  this  chapter,  if  such  misappropriation  had  been  committed  within 
the  State,  whether  such  property  were  so  stolen  or  misappropriated 
within  or  without  the  State,  is  guilty  of  criminally  receiving  such 
property."     (See  Laws  of  1881,  chap.  676,  §  550.) 

It  was  proved  upon  the  trial  that  Miller  had  organized  what  he 
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called  the  "  Franklin  Syndicate  "  for  the  purpose  of  inducing  per- 
80D8  to  invest  money  with  him  to  be  nsed  in  speculation,  agreeing 
to  pay  the  depositors  ten  per  cent  a  week  for  the  nse  of  the  money, 
the  depositors  to  have  the  right  to  withdraw  the  money  at  any  time 
on  demand.  Miller  was  convicted  of  larceny  and  that  conviction 
was  sustained  by  the  Court  of  Appeak  {People  v.  MiUeVy  169  If .  Y. 
339).  The  opinion  in  that  case  stated  the  general  outline  of  the 
defendant's  transactions,  and  the  scheme  that  he  adopted  is  there 
characterized  as  one  "  formed  in  order  to  appropriate  to  himself  the 
money  of  the  credulous  and  unwary,"  and  it  was  there  said  that 
the  "whole  project,  from  beginning  to  end,  was  a  transparent 
swindle."  Miller,  who  was  serving  his  sentence  in  State's  prison, 
was  produced  as  a  witness  upon  this  trial  and  testified  to  liis  opera- 
tions, and  it  is  only  necessary  to  say  that  the  evidence  was  amply 
sufficient  to  establish  that  Miller  was  guilty  of  the  crime  and  that 
the  money  which  he  received  from  his  dupes  had  been  wrongfully 
appropriated  in  such  a  manner  as  to  constitute  larceny  as  defined 
by  section  528  of  the  Penal  Code.  The  question,  therefore,  to  be 
determined  is  whether  the  defendant  received  any  of  the  money 
thus  wrongfully  appropriated  by  Miller  knowing  the  same  to  have 
been  stolen  or  so  dealt  with. 

It  was  proved  upon  the  trial  that  Miller  commenced  his  opera- 
tions in  March  and  continued  them  until  the  twenty-fourth  of 
November,  when  the  place  was  closed  by  the  police  and  Miller  was 
indicted.  On  the  twenty-second  of  November  Miller  had  received 
upwards  of  $30,500  from  persons  who  had  deposited  money  with 
him  in  accordance  with  the  scheme  that  he  had  adopted.  This 
money  was  in  bank  bills  and  was  kept  by  Miller  at  his  place  of 
business  during  the  night  of  November  twenty-second.  Prior  to 
that  time  Miller  had  consulted  the  defendant  in  relation  to  his 
scheme  and  the  defendant  had  advised  him  as  to  the  method  that  he 
should  adopt  in  order  to  avoid  criminal  responsibility.  On  Novem- 
ber twenty-third  Miller,  taking  this  sum  of  $30,500  in  bills  of  various 
denominations  that  had  been  received  on  the  day  before,  went  with 
one  Schlessinger,  who  was  connected  with  Miller  in  his  operations, 
to  the  defendant's  office.  Miller  testified  that,  after  some  conversa- 
tion with  the  defendant,  Schlessinger  said  that  the  "  jig  was  up  "  and 
the  defendant,  being  asked  what  he  thought,  said,  ^'  Billy,  I  think 
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you  have  to  make  a  run  for  it ;  "  that  "  the  best  thing  for  you  to  do 
is  to  go  to  Canada."  Miller  and  the  defendant  then  started  together 
to  the  banking  house  of  Wells,  Fargo  &  Co.,  where  Miller  had  an 
account  in  which  there  was  upwards  of  $10,000  to  his  credit.  He 
also  had  a  certificate  of  deposit  of  Wells,  Fargo  &  Co.  for  $100,000, 
and  AVells,  Farigo  &  Co.  held  for  him  United  States  bonds  that  had 
been  purchased  by  Miller  with  the  proceeds  of  this  larceny  of  the 
par  value  of  $40,000.  Before  starting  from  the  defendant's  office 
Miller  stated  to  defendant  that  he  was  afraid  of  getting  arrested 
with  the  satchel  in  which  had  been  placed  this  sum  of  money, 
whereupon  the  defendant  took  the  satchel  containing  the  money 
and  carried  it  to  the  banker's  office.  Upon  his  arrival  at  the  bank- 
er's office  Miller  attempted  to  withdraw  the  $100,000  represented 
by  the  certificate  of  deposit,  but  payment  was  refused  upon  the 
ground  that  it  was  after  banking  hours.  The  defendant  and  Miller 
had  then  some  conversation  with  the  cashier  of  the  banking  house, 
and  Miller  finally  determined  to  transfer  the  balance  of  his  account 
and  the  amount  represented  by  the  certificates  of  deposit  to  the 
defendant.  In  the  meantime  this  sum  of  money  had  been  taken 
out  of  the  satchel  and  handed  to  the  receiving  teller  at  the  banking 
house  to  be  counted.  After  the  receiving  teller  had  counted  the 
money  and  reported  that  there  was  $30,500,  the  defendant  pre- 
pared three  deposit  slips,  one  for  the  certificate  of  deposit,  one  for 
a  ciieck  of  $10,000  signed  by  Miller  to  the  order  of  the  defendant 
upon  the  banking  house,  and  one  for  the  $30,500  in  cash,  and  these 
slips  were  handed  to  the  receiving  teller  with  the  money  that  had 
been  brought  to  the  bank  by  the  defendant.  The  certificate  of 
deposit,  Miller's  check  and  the  money,  aggregating  $140,500,  were 
placed  to  the  defendant's  credit  in  the  bank  and  subsequently 
drawn  out  by  the  defendant,  and  his  account  was  closed.  The 
transactions  in  the  banking  house  as  here  outlined  were  testified  to 
by  the  cashier  of  the  banking  house  and  were  not  disputed. 

The  first  question  is  whether  this  evidence  is  sufficient  to  sustain 
the  finding  of  the  jury  that  the  defendant  received  this  $30,500. 
It  is  claimed  by  the  defendant  that  the  money  having  been  deposited 
by  Miller  or  handed  over  to  the  banking  house  for  the  purpose  of 
being  deposited  for  his  account,  there  was  thereby  created  between 
the  banking  house  and  Miller  the  relation  of  debtor  and  creditor. 
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and  that  such  transfer  was  not  a  receipt  of  the  stolen  property 
within  xhe  provisions  of  section  650  of  the  Penal  Code,  but  it  is 
•entirely  clear  that  there  was  no  deposit  of  the  money  by  Miller  by 
which  the  title  to  the  money  vested  in  the  bankers  and  Miller 
became  a  creditor  to  the  bankers  for  the  amount.  The  money  was 
delivered  to  the  receiving  teller  to  be  connted,  and  pending  the 
counting  of  the  money  its  disposition  was  to  be  determined  by 
Miller.  He  would  have  been  entitled  to  receive  back  at  any  time 
before  it  was  finally  deposited  by  the  defendant  the  identical  money 
which  was  in  the  hands  of  the  teller  of  the  banking  house.  He 
never  parted  with  his  title  to  the  money  until,  with  his  consent,  it 
was  transferred  to  the  defendant  and  by  him  deposited  with  the 
bankers.  When  the  defendant  made  out  the  deposit  slip  which 
placed  this  money  to  his  credit  and  that  slip  was  received  by  the 
banking  house  with  the  money,  whether  it  was  in  the  defendant's 
actual  custody  or  not,  he  then  received  the  money  which,  prior  to 
that  time,  had  been  in  possession  of  Miller,  and  appropriated  it  to 
his  own  use. 

It  is  also,  I  think,  entirely  clear  that  when  the  defendant  received 
this  money,  he  received  it  with  knowledge  that  it  had  been  acquired 
by  Miller  in  the  manner  described.  He  had  been  Miller's  legal 
adviser  for  some  weeks  before  the  final  catastrophe.  He  advised 
with  Miller  as  to  the  course  to  be  adopted  when  his  scheme  should 
collapse.  He  went  with  Miller  to  the  banking  house  to  enable  him 
to  withdraw  the  amount  on  deposit.  While  there  he  received  from 
Miller  an  amount  exceeding  $140,000,  besides  a  large  amount  of 
bonds  or  other  securities,  and  then  aided  Miller  in  his  escape.  That 
the  defendant  had  full  knowledge  of  the  situation  and  the  method 
by  which  Miller  had  obtained  this  money  is  abundantly  proved  by 
uncontradicted  evidence,  and  his  subsequent  acts  in  relation  to  this 
money  and  property  received  from  Miller,  and  his  failure  to  pay  any 
of  it  either  to  the  receiver  appointed  by  the  Supreme  Court,  or  to 
the  receiver  in  bankruptcy  as  Miller's  money,  justifies  the  inference 
that  the  money  was  received  with  the  intention  of  preventing  its 
being  applied  in  the  discharge  of  Miller's  obligations.  And  such 
subsequent  acts  are  competent  as  characterizing  the  knowledge  and 
intent  with  which  the  money  or  property  was  received.  No  man 
App.  Drv.— Vol.  XCII.        14 
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who  had  innocentlj  received  a  sura  of  money  under  these  circum- 
stances would  have  hesitated  to  restore  the  money  to  its  lawful 
owners. 

Another  question  that  should  be  noticed  is  the  claim  by  counsel 
for  the  defendant  that  as  Miller  was  an  accomplice,  his  testimony 
could  only  be  received  as  against  the  defendant  when  corroborated 
by  independent  testimony.  As  I  understand  the  claim  of  the 
learned  counsel  for  the  defendant,  it  is  that  all  the  testimony  of 
Miller  not  corroborated  by  independent  testimony  must  be  excluded 
in  determining  whether  or  not  there  was  evidence  which  justified 
the  conviction.  It  is  not  clear  that  Miller  can  be  said  to  be  an. 
accomplice.  The  crime  charged  is  that  defendant  received  this, 
money  which  had  been  stolen  by  Miller,  with  knowledge  that  it  had 
been  stolen.  Was  Miller  an  accomplice  in  the  act  of  the  defendant 
in  receiving  this  money?  He  was  the  thief  who  had  stolen  it,  and 
he  had  delivered  it  to  the  defendant.  It  was  the  act  of  the  defend- 
ant in  receiving  the  money  with  a  guilty  knowledge  that  constituted 
the  crime ;  and  whether  he  received  it  from  the  thief  or  from  any 
one  else,  he  was  guilty,  and  I  do  not  see  how,  strictly  speaking.  Mil- 
ler in  delivering  the  property  to  the  defendant  became  an  accom- 
plice with  the  defendant  in  the  crime  which  consisted  in  the  receipt 
of  the  money. 

Assuming,  however,  that  Miller  was  an  accomplice,  it  does  not 
follow  that  all  of  Miller's  testimony  except  that  which  is  corrobo- 
rated  is  to  be  disregarded  in  determining  the  question  of  the  defend- 
ant's guilt  or  innocence.  The  section  of  the  Code  of  Criminal  Pro- 
cedure upon  which  the  defendant  relies  is  section  399,  which  provides 
that  "  a  conviction  cannot  be  had  upon  the  testimony  of  an  accom- 
plice, unless  he  be  corroborated  by  such  other  evidence  as  tends  ta 
connect  the  defendant  with  the  commission  of  the  crime."  This  is 
a  very  different  proposition  from  that  insisted  upon  by  counsel  for 
the  defendant.  The  testimony  of  Miller  as  to  the  method  by  which 
he  obtained  this  money  was  corroborated  by  some  of  his  victims  and 
by  those  in  his  employ ;  and  if  it  was  necessary  to  corroborate  his 
evidence  in  this  respect,  such  corroboration  was  ample.  The  crime 
was  receiving  this  money,  knowing  it  to  be  stolen.  That  the 
defendant  received  the  money  is  clearly  established  by  satisfactory 
evidence.    He  received  it  under  such  circumstances  and  acted  in 
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relation  to  it  in  such  a  waj  as  itself  would  corroborate  the  testimony 
of  Miller  as  to  liis  knowledge  of  the  method  by  which  the  money 
bad  been  obtained ;  and  with  the  farther  evidence  that  he  had  been 
MiUer's  legal  adviser,  had  been  present  on  several  occasions  on  the 
premises  where  the  money  was  received,  there  was  safiicient  to 
corroborate  Miller's  testimony  that  the  defendant  had  been  informed 
by  Miller  of  the  whole  scheme  and  was  actively  aiding  him  in  his 
endeavor  to  escape  criminal  responsibility  for  his  acts.  As  was  said 
in  People  v.  O'FarreU  (175  N.  Y.  323) :  "The  corroboration  must 
be  of  a  character  and  qnality  which  tends  to  prove  the  defendant's 
guilt  by  connecting  him  with  the  crime.  If  there  is  evidence  fairly 
tending  to  show  such  connection  so  that  the  conviction  will  not  rest 
entirely  upon  the  evidence  of  the  accomplice,  then  the  question 
whether  the  evidence  is  a  sufficient  corroboration  to  induce  the  jury 
to  find  against  the  defendant  is  for  it  to  determine."  Thus,  the 
defendant's  connection  with  the  crime  was  substantially  proved  by 
independent  evidence,  and  there  is  no  reasonable  doubt  of  his 
guilt 

The  only  remaining  question  is  whether  there  was  any  error 
committed  which  would  require  us  to  reverse  such  conviction.  The 
court  in  the  charge  to  the  jury,  after  reading  section  550  of  the 
Penal  Code,  told  the  jury  that  the  questions  they  were  to  deter- 
mine were  :  (1)  Whether  any  property  had  been  wrongfully  appro- 
priated in  such  a  manner  as  to  constitute  larceny;  (2)  did  the 
defendant  receive  the  same  knowing  it  to  have  been  stolen ;  and 
(3)  did  he  receive  it  with  a  felonious  intent  ?  The  jury,  at  the 
request  of  the  defendant,  were  specifically  instructed  that  before 
they  could  convict  the  defendant  they  must  find  that  the  said  sum 
of  $30,500  was  stolen  by  William  F.  Miller ;  second^  that  the  sum 
of  $30,500  so  stolen  by  William  F.  Miller  was  received  by  the 
defendant ;  and,  thirds  that  at  the  time  the  defendant  received  the 
said  sum  of  $30,500  he  actually  took  it  into  his  possession  for  the 
purpose  of  claiming  ownership  in  the  identical  money  which  had 
been  stolen  by  said  Miller ;  fov/rth^  that  at  the  time  he  received  the 
identical  money,  the  proceeds  of  the  larceny  committed  by  said 
Miller,  the  defendant  knew  that  the  said  money  had  been  stolen. 
This  certainly  was  as  specific  and  as  favorable  to  the  defendant  as 
was  jnstified ;  and  the  subsequent  requests  to  charge  which  the  court 
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refused  in  the  language  requested,  even  though  some  of  thoee 
requests  contained  correct  legal  propositions,  in  view  of  this  explicit 
instruction,  were  not  improperly  refused.  A  judge  is  not  bound  to 
reiterate  instructions  to  the  jury  that  he  has  distinctly  given.  The 
court  also  at  the  request  of  the  defendant  expressly  charged  that  the 
various  other  acts  of  the  defendant  which  had  been  testified  to, 
such  as  the  advice  that  it  was  alleged  he  had  given  Mi]ler,  and  the 
receipt  by  the  defendant  of  the  other  sums  of  money  or  the  use  that 
the  defendant  made  of  this  money  after  he  had  received  it,  would 
not  justify  the  conviction  of  the  defendant.  Taking  the  charge  as 
a  whole,  with  the  requests  made  by  the  defendant  which  the  court 
charged,  the  case  was  presented  to  the  jury  in  a  way  that  insured 
to  the  defendant  all  of  the  rights  which  the  law  gave  him,  and  in 
view  of  the  instructions  given  it  is  clear  that  the  jury  expressly 
found  from  the  evidence  which,  we  think,  clearly  justified  their 
finding,  that  the  essential  acts  required  by  the  statute  to  constitute 
the  crime  were  proved  and  that  the  defendant  was  guilty. 

There  are  scattered  through  this  record  many  exceptions  to  evi- 
dence, some  of  which  are  relied  upon  by  the  defendant.     They  have 
all  been  examined,  but  there  are  none,  we  think,  that  would  justify 
a  reversal  of  the  judgment.     The  testimony  that  was  given  by  Mr. 
Clarke,  the  district  attorney  of  Kings  county,  who  conducted  the 
prosecution  against  Miller,  consisted  entirely  of  a  conversation  that 
he  had  with  the  defendant  after  Miller's  escape  and  before  he 
returned.     The  defendant  at  that  time  represented  himself  to  the 
district  attorney  as  Miller^s  counsel,  and  the  discussion  was  in  rela- 
tion to  Miller's  whereabouts,  with  an  intimation  from  Mr.  Clarke  to 
the  defendant  that  the  defendant  might  be  considered  as  an  accom- 
plice.    I  do  not  think  that  this  testimony  can  be  said  to  be  incompe- 
tent.    The  question  that  the  jury  had  to  determine  was  as  to  the 
defendant's  knowledge  of  the  methods  by  which  Miller  had  obtained 
this  money  which  he  had  turned  over  to  the  defendant.     Any 
declarations  or  admissions  of  the  defendant  in  relation  to  Miller^s 
methods  by  which  he  obtained  the  money  were  competent  evidence 
as  to  that  knowledge,  and  although  this  conversation  may  have  had 
but  slight  relevancy  upon  this  question,  it  was  not,  I  think,  incom- 
petent.    As  the  testimony  was  of  a  conversation  with  the  defendant, 
the  only  objection  to  it  would  be  that  it  was  immaterial ;  it  would 
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not  jnstify  ns  in  reverring  the  judgment.  I  do  not  consider  it  nee- 
essarj  to  discnss  the  other  exceptions  to  mlings  npon  the  admission 
or  rejection  of  evidence,  as  I  am  satisfied  that  none  of  the  ralings 
about  which  there  is  a  question  could  possibly  have  injuriously 
affected  the  defendant. 

I  have  thus  stated  the  reasons  which  have  satisfied  us  that  this 
conviction  should  be  sustained,  without  specifically  answering  all  of 
the  objections  of  counsel  for  the  defendant.  The  size  of  this  record 
and  the  length  of  the  defendant's  argument  would  preclude  an 
answer  to  all  the  arguments  submitted  by  the  defendant  within  the 
reasonable  limitation  of  an  opinion.  We  think,  however,  enough 
has  been  said  to  indicate  our  views  upon  the  main  questions  pre- 
sented, and  as  upon  the  whole  case  we  are  satisfied  that  no  error  was 
committed  which  would  justify  a  reversal  of  the  conviction,  it  fol- 
lows that  the  judgment  appealed  from  must  be  affirmed. 

Van  Bbunt,  P.  J.,  Pattebson  and  Laughlin,  JJ.,  concurred ; 
Hatch,  J.,  concurred  in  result. 

Judgment  affirmed. 


Philip  L.  Smith,  Respondent,  v.  Metbopoutan  Strebt  Railway 
Company,  Appellant. 

NtgUgenee — ir^ry  from  a  eoUiiion  between  an  open  ttreei  ear  and  a  truck  by  reaeon 
ef  ^Kiek  a  paseenger  is  Hruek  by  the  efutft  cf  the  truek^a  verdict  ef  t25,000» 
tehere  there  ie  neither  t?ie  late  of  a  limb  nor  total  disability,  reduced. 

In  an  action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  plaintiff  was  a  passenger  upon  one  of  the  defendant's  open  street  cars; 
that  the  motorman  of  the  car,  without  stopping  it,  attempted  to  pass  a  truck 
traveling  in  the  opposite  direction;  that  a  collision  resulted  in  consequence  of 
which  the  shaft  of  the  truck  was  thrown  over  upon  the  car  and  the  plaintiff 
was  injured  thereby. 

Esld,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiif  should  be 
aflOrmed; 

That  whether  the  collision  was  the  result  of  the  negligence  of  the  motorman  in 
attempting  to  pass  the  truck  without  stopping  was  a  question  for  the  jury; 

That  although  the  plaintiff's  injuries  were  very  severe  and  he  would  never  fuUy 
recover  therefrom,  yet,  as  he  was  not  totally  disabled  and  was,  at  the  time 
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of  the  trial,  able  to  attend  to  his  business,  a  verdict  of  $35,000  was  excessive 
and  should  be  reduced  to  $20,000; 
That  such  a  sum  as  $25,000  may  properly  be  awarded  only  where,  by  the  loss  of 
a  limb  or  other  total  disability,  the  plaintiff  is  permanently  disabled. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oiBce  of  the  clerk  of  the  county  of  New  York  on 
the  29th  day  of  May,  1903,  upon  the  verdict  of  a  jury  for  $25,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  28th  day 
of  May,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  F.  Brovm^  for  the  appellant. 

WiUio/m  N.  Cohen^  for  the  respondent. 

Ingbaham,  J. : 

On  the  26th  day  of  July,  1899,  the  plaintiff  boarded  one  of  the 
defendant's  open  cars  at  the  comer  of  Rector  street  and  Trinity 
place.  He  occupied  a  seat  on  the  fourth  bench  from  the  front  on 
the  west  side  of  the  car.  The  car  proceeded  up  West  Broadway, 
and  between  Grand  and  Broome  streets  the  plaintiff  was  severely 
injured  by  the  shaft  of  a  truck  striking  him  in  the  breast.  He 
testified  that  when  the  car  was  near  Broome  street,  he  noticed  a  one- 
horse  truck  coming  down  upon  the  east  track  upon  which  the  car 
he  occupied  was  proceeding ;  that  the  driver  of  the  truck  did  not 
turn  off  the  track  and  the  motorman  did  not  stop  the  car ;  that  as 
the  car  approached  the  truck  the  horse  attached  to  the  truck  turned 
to  get  off  the  track ;  that  after  the  horse  left  the  track  there  was  a 
crash,  and  immediately  afterwards  he  found  himself  sitting  on  the 
seat  upon  the  east  side  of  the  car  one  or  two  benches  behind  the  one 
he  had  been  occupying  and  discovered  that  he  had  been  severely 
injured  in  his  right  breast ;  that  he  was  taken  to  a  hospital  where  he 
remained  until  some  time  in  September,  when  he  was  sent  to  Maine 
with  a  trained  nurse  ;  that  in  November  he  returned  to  the  hospital, 
remaining  there  until  November  twenty-ninth,  and  was  not  able  to 
return  to  his  regular  business  until  May,  1902.  Upon  cross-exami- 
nation he  testified  that  the  collision  occurred  when  the  car  was 
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about  midway  between  Grand  and  Broome  streets ;  that  the  driver 
of  the  truck  did  not  tnm  off  the  north-bound  track  until  the  car  and 
the  truck  were  twenty  or  twenty-five  feet  apart;  that  then  the 
horse  turned  sharply  to  the  west ;  that  the  horse  was  clear  of  the 
track  before  the  collision,  and  at  the  time  of  the  collision  the  horse 
was  facing  in  a  southwesterly  direction.  The  plaintiff's  testimony 
was  corroborated,  and  there  was  evidence  that  after  the  collision  the 
car  went  for  about  seventy-five  feet  and  that  the  truck  was  on  the 
west  of  the  railroad  track  near  the  gutter. 

Upon  the  part  of  the  defendant  there  was  testimony  tending  to 
show  that  this  truck  with  which  the  car  collided  was  going  down- 
town upon  the  west  track,  and  not  upon  the  east  track  upon  which 
the  car  on  which  the  plaintiff  was  a  passenger  was  proceeding  ;  that 
after  the  front  of  the  car  had  passed  the  truck  one  of  the  cases  upon 
the  truck  fell  and  struck  the  roof  of  the  car  and  then  fell  down 
between  the  car  and  the  truck,  and  immediately  afterwards  some- 
thing struck  the  plaintiff.  The  motorman  testified  that  the  truck 
was  upon  the  west  track ;  that  he  passed  the  truck  in  safety  and 
that  there  was  room  for  his  car  to  pass  the  truck  without  a  collision ; 
that  as  he  approached  the  truck  he  slowed  down  until  he  was  within 
ten  or  fifteen  feet  of  the  truck,  then  noticed  that  there  was  room 
enough  for  his  car  to  pass,  and  he  continued  on ;  that  when  the 
front  of  his  car  reached  the  middle  of  the  truck  between  the  front 
and  back  wheels  he  heard  a  commotion  behind  him,  when  he  stopped 
his  car ;  that  when  he  stopped  the  front  end  of  the  car  was  parallel 
with  the  rear  end  of  the  truck.  The  mechanic  who  repaired  the  car 
testified  that  there  was  no  injury  or  mark  on  the  front  of  the  car ; 
that  one  of  the  stanchions  that  supported  the  roof  was  broken,  and 
two  were  damaged,  and  four  pillar  bars  were  bent ;  that  the  back 
of  one  seat  was  also  broken. 

There  would  seem  to  be  no  doubt  but  that  the  plaintiff  was  injured 
by  the  shaft  of  this  truck  striking  him  while  seated  upon  the  west 
or  left-hand  side  of  the  car.  The  man  who  repaired  the  car  testified 
that  there  was  no  damage  to  the  roof  of  the  car ;  but  it  is  apparent 
that  this  accident  could  not  have  been  caused  by  the  fall  of  a  case 
from  the  truck,  unless  the  car  had  come  in  collision  with  the  truck. 
If  there  had  been  such  a  collision  it  is  quite  probable  that  it 
would  have  caused  a  case  to  fall.    Whether  or  not  the  truck  was 
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upon  the  track  upon  which  the  car  was  proceeding,  or  partly  npon 
the  westerly  track,  does  not  seem  to  be  material.  If  the  situation 
was  such  that  the  car  could  not  pass  the  truck  without  a  collision,  it 
was  the  duty  of  the  motorman  to  stop  the  car  in  time  to  avoid  the 
truck ;  and  for  the  negligent  performance  of  that  duty,  from  which 
resulted  an  injury  to  a  passenger,  the  defendant  was  responsible. 
That  there  was  such  a  collision,  and  that  as  the  result  thereof  the 
shaft  of  the  truck  was  thrown  over  upon  the  car  is  the  necessary 
conclusion  to  be  drawn  from  the  evidence.  It  was  then  a  question 
for  the  jury  to  say  whether  that  collision  was  caused  by  the  negli- 
gence of  the  motorman  in  attempting  to  pass  the  truck.  That  the 
plaintiff  was  severely  injured  as  a  result  of  the  collision  between  the 
car  and  the  truck  in  the  street,  and  that  that  collision  could  have 
been  avoided  by  the  motorman  stopping  the  car  when  he  saw  the 
truck  approaching,  is  evident.  Whether  that  collision  was  the 
result  of  the  negligence  of  the  motorman  in  attempting  to  pass  thia 
truck,  as  he  did,  without  stopping,  was  a  question  for  the  jury ;  and 
with  its  verdict  that  there  was  negligence,  I  do  not  think  we 
would  be  justified  in  interfering. 

The  only  other  question  presented  relates  to  the  damages.  The 
jury  fixed  the  amount  at  $25,000.  While  it  is  true  that  the  injuries 
to  the  plaintiff  were  very  severe  and  that  he  will  never  fully  recover, 
the  plaintiff  is  not  totally  disabled.  At  the  time  of  the  trial  he 
was  able  to  attend  to  his  business.  This  condition  having  been 
caused,  as  found  by  the  jury,  by  the  negligence  of  the  defendant's 
employees,  the  damages  should  be  sufiicient  to  compensate  him  so 
far  as  possible  for  the  injury ;  and  the  amount  that  would  be  suf- 
ficient to  compensate  him  was  for  the  jury  to  determine,  subject  to 
a  review  by  this  court  if  it  should  appear  that  the  amount  awarded 
was  beyond  what  is  a  fair  compensation.  We  think,  however,  that 
$25,000  was  excessive,  as  such  a  sum  is  only  awarded  where  by  the 
loss  of  a  limb,  or  an  accident  which  has  caused  a  total  disability,  a 
person  is  permanently  disabled.  We  have  come  to  the  conclusion 
therefore,  that  this  verdict  should  not,  under  the  circumstances, 
exceed  the  sum  of  $20,000,  and  the  judgment  and  order  must  for 
that  reason  be  reversed  and  a  new  trial  be  ordered,  with  costs  to 
appellant  to  abide  the  event,  unless  the  plaintiff  stipulates  to  reduce 
the  judgment  as  entered,  including  costs  and  allowance,  to  the  sum 
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of  $20,549.35 ;  in  which  event  the  judgment  as  bo  modified  and  the 
order  appealed  from  are  affirmed,  without  coets  of  this  appeal. 

Van  Bbtjwt,  P.  J.,  O'Brien,  McLauohun  and  Hatch,  JJ.> 
concurred. 

Upon  plaintiff  stipulating  to  reduce  judgment  as  entered,  includ- 
ing costs  and  allowance,  to  $20,549.35,  judgment  as  so  modified  and 
order  affirmed,  without  costs ;  otherwise  judgment  reversed  and  new 
trial  ordered,  costs  to  appellant  to  abide  event. 


New  Tobk  House  Wbboking  Company,  Respondent,  v.  John  F. 
O'RouBKB,  Appellant. 

CorUract  for  the  mU  cf  old  material — a  eiatue  therein  **  I  reiervs  t?he  right,  Aoto- 
ecer,  to  keep  uihateter  Itoant  of  the  iron,  ettfeB  and  stone  " — it  may  be  explained 
hy  proof  of  the  oral  negoiiationi —  ths  vendor  cannot,  without  epedfying  par* 
tieular  artielei,  refuse  to  dMter  any  of  the  property, 

A  contract  was  created  by  the  acceptance  of  the  following  offer:  "I  herewith 
beg  to  offer  you  all  the  old  safes,  iron  or  any  other  metal  now  forming  part  of 
the  old  Stock  Exchange  Vaults,  for  the  sum  of  Eight  Dollars  and  fifty  cents 
98.50)  per  ton  of  2,000  pounds,  and  the  granite  at  25  cts.  per  cubic  foot,  all  to 
be  delivered  on  the  sidewalk  and  to  be  carted  away  by  you.  I  reserve  the 
right,  however,  to  keep  whatever  I  want  of  the  iron,  safes  and  stone. 

"  Payment  11,000.00  before  delivery  of  any  material,  successive  payments  of 
91,000.00,  as  enough  material  is  delivered  to  make  up  the  respective  amounts." 

MUd,  that  the  words,  "  I  reserve  the  right,  however,  to  keep  whatever  I  want  of 
the  iron,  safes  and  stone,"  were  sufficiently  ambiguous  to  Justify  the  admission, 
for  the  purpose  of  explaining  the  intention  of  the  parties,  of  evidence  of  the 
verbal  negotiations  that  led  up  to  the  contract  and  of  evidence  of  conversations 
had  between  the  parties  immediately  after  the  execution  of  the  contract; 

That  it  was  intended  by  the  provision  in  question  that  the  vendor  should  have 
the  right  to  exclude  from  the  contract  any  special  article  included  within  the 
general  description  of  the  property  sold,  but  that,  in  order  to  exercise  this 
right,  it  was  necessary  that  the  vendor  designate  the  specific  article  which  he 
desired  to  exclude  from  the  contract; 

That  the  provision  in  question  did  not  entitle  the  vendor,  without  specifying 
any  article  which  he  wished  to  exclude  from  the  contract,  to  refuse  to  deliver 
to  the  vendee  any  of  the  property  sold. 

Appeal  bj  the  defendant,  John  F.  O'Ronrke,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
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of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of  May, 
1903,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Trial  Term,  a  jury  having  been  waived. 

Pierre  M.  JBrovyHj  for  the  appellant. 

Dean  Emery y  for  the  respondent. 

Inobaham,  J. : 

The  action  was  brought  to  recover  damages  for  the  breach  of  a 
contract  whereby  the  defendant  agreed  to  sell  and  deliver  to  the 
plaintiff,  and  the  plaintiff  agreed  to  buy  from  the  defendant,  all  of 
the  old  safes,  iron  or  other  metal  forming  a  part  of  the  old  Stock 
Exchange  vaults.  The  contract  was  in  the  form  of  a  letter  written 
by  the  defendant  to  the  plaintiff,  which  is  as  follows : 

"  New  Yobk,  J(m.  ^2nd,  1902. 
"  New  Yobk  Housb  Wbbckino  Co., 

"514  E.  23rd  St.,  N.  Y. : 

"Gbntlbmen. — I  herewith  beg  to  offer  you  all  the  old  safes^ 
iron  or  any  other  metal  now  forming  part  of  the  old  Stock 
Exchange  Yaults,  for  the  sum  of  Eight  Dollars  and  fifty  cents 
($8.50)  per  ton  of  2,000  pounds,  and  the  granite  at  25  cts.  per  cubic 
foot,  all  to  be  delivered  on  the  sidewalk  and  to  be  carted  away  by 
you.  I  reserve  the  right,  however,  to  keep  whatever  I  want  of  the 
iron,  safes  and  stone. 

"  Payment  $1,000.00  before  delivery  of  any  material,  successive 

payments  of  $1,000.00,  as  enough  material  is  delivered  to  make  up 

the  respective  amounts. 

"  Yery  truly  yours, 

"(Signed)  JOHN  F.  O'ROURKE, 

"  Mtjellbb. 
«Oopy 
"  Accepted 

"  New  Yobk  House  Weeokikg  Co.. 
«L.  Benjamin,  F.  P." 

The  plaintiff  paid  the  $1,000  upon  the  execution  of  the  contract 
and  proceeded  to  take  out  the  safes.  After  the  plaintiff  had 
removed  about  110,000  pounds  of  the  vault  plates,  the  question 
as  to  the  removal  of  the  vaults  came  up,  when  the  plaintiff's 
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representative  snggested  to  the  defendant's  manager,  who  was 
in  charge  of  the  work,  that  to  make  the  boxes  lighter  the  doors 
shoald  be  broken  off.  The  defendant's  manager  made  no  objection, 
and  plaintiff's  employees  proceeded  to  do  as  snggested,  wherenpon 
the  defendant  wrote  the  plaintiff  the  following :  "  Contrary  to  our 
agreement,  a  number  of  your  men  went  into  the  Safe  Deposit 
Vaults  at  the  New  York  Stock  Exchange  and  wrecked  a  good 
number  of  safes,  which  damage  as  well  as  any  other,  I  expect  you 
to  make  good,  or  I  will  do  so  and  charge  it  to  your  account.  In 
consequence  of  this  act  on  the  part  of  your  employees,  I  would 
ask  you  to  withdraw,  as  no  further  material  will  be  delivered  to 
you." 

Subsequent  to  this  letter  the  defendant  refused  to  deliver  to  the 
plaintiff  any  more  of  the  materials  described  in  the  contract.  The 
defendant's  manager,  when  asked  what  was  the  matter,  replied  that 
he  had  instructions  not  to  let  the  plaintiff's  men  have  any  more  of 
the  materials,  and  the  plaintiff  seeks  to  recover  in  this  action  the 
damages  sustained  because  of  a  refusal  of  the  defendant  to  carry 
out  the  contract.  There  was  evidence  as  to  the  value  of  the  mate- 
rials to  which  plaintiff  was  entitled  under  the  contract,  and  a  jury 
having  been  waived,  the  court  found  that  there  was  a  breach  of  the 
contract  by  the  defendant,  and  that  the  damages  sustained  by  the 
plaintiff  amounted  to  $1,780,  for  which  judgment  was  directed. 

There  is  a  statement  in  the  case  that  it  contains  '^all  the  evidence 
offered  and  received  upon  the  trial,  except  expert  evidence  on  both 
sides  as  to  value  of  materials  which  were  the  subjects  of  the  con- 
tract in  question,  as  to  which  values  no  question  is  raised  upon 
this  appeal."  The  question,  therefore,  that  we  have  to  determine 
is  whether  the  finding  of  the  court  that  there  was  a  contract  and  a 
breach  thereof  by  the  defendant  was  sustained  by  the  evidence. 
The  defense  depends  upon  the  construction  to  be  given  to  the  clause 
in  this  letter  by  which  the  defendant  reserved  the  right  to  keep 
whatever  he  wanted  of  the  iron,  safes  and  stone.  It  is  evident 
that  the  parties  intended  to  sell  something.  It  was  certainly  not 
intended  that  the  defendant  could  refuse  to  deliver  any  materials 
and  retain  the  $1,000.  The  language  used  was  ambiguous  and  it 
was  sufBdent  to  justify,  I  think,  evidence  as  to  the  verbal  negotia- 
tions that  led  up  to  the  contract  to  explain  the  intention  of  the 
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parties.  The  plaintiff  offered  such  testimony  which  was  objected 
to  by  the  defendant  and  exclnded.  There  was  testimony,  however^ 
as  to  conversations  after  the  execution  of  the  contract  which^ 
although  objected  to  by  the  defendant,  were  clearly  competent  as  a 
cotemporaneous  constraction  of  this  ambiguous  phrase  upon  which 
the  defendant  now  seeks  to  sustain  his  refusal  to  perform  his  con- 
tract. This  testimony,  which  quite  clearly  shows  the  construction 
put  upon  this  clause  of  the  contract  by  the  parties  immediately  after 
its  execution,  removes  any  doubt,  if  doubt  there  was,  as  to  what  was 
intended  when  the  contract  was  made.  As  before  stated,  it  is  clear 
that  the  defendant  agreed  to  sell  and  the  plaintiff  agreed  to  pur- 
chase something.  Certainly  it  was  not  the  intention  of  the  parties 
that  the  day  after  the  contract  was  executed  and  the  $1,000 
received  by  the  defendant,  the  defendant  could  abrogate  the  con- 
tract by  saying  that  he  desired  to  retain  all  of  the  articles  which  he 
had  agreed  to  sell.  What  was  obviously  intended  was,  that  as  to 
any  special  article  included  within  the  general  description  of  the 
property  sold,  the  defendant  should  have  the  right  to  exclude  it 
from  what  was  to  be  delivered  under  the  contract ;  but  the  special 
article  that  the  defendant  desired  to  exclude  must  be  designated  by 
him,  and  then  as  to  that  article  the  contract  did  not  apply.  Now 
the  defendant  failed  to  comply  with  this  requirement.  He  specified 
no  article  which  he  wished  excluded  from  the  sale,  but  simply 
refused  to  deliver  to  the  plaintiff  any  of  the  property  which  he  had 
sold  and  for  which  he  had  been  paid.  That  this  was  a  breach  of 
his  contract  was  apparent,  and  for  the  damage  sustained  by  the 
plaintiff  in  consequence  of  such  breach  he  was  clearly  liable. 

There  are  no  exceptions  to  the  admission  and  exclusion  of  testi- 
mony that  require  discussion. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed^ 
with  costs. 

Van  Brunt,  P.  J.,  O'Bmbn,  McLaughlin  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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PiETBO  RoNOOBONi,  Respondent,  v.  Rudolph  Gboss  and  Alexander 
J.  Gboss,  Doing  Business  nnder  the  Firm  Name  and  Style  of 
The  American  Conserve  Company,  Appellants. 

Trads  mark  —  um<if  ih$  word*  "  Oanterva  Di  TomaU  "  not  er^nsd  -^  the  am  of  a 
labd  eaieukUed  to  deceive  teiU  be  et^oined, 

A  merchant  who  manufactures  and  sells  presenred  tomatoes  under  the  descrip- 
tion "  Conserra  Di  Tomate/'  the  word  "  Tomatc"  being  generally  understood 
by  Italians  to  refer  to  the  tomato,  is  not  entitled  to  an  injunction  restraining 
another  merchant  from  using  these  words  to  designate  similar  preserves, 
although  it  appears  that  the  word  *'  Tomate"  is  used  only  in  a  small  territory 
in  the  north  of  Italy  and  among  Italians  in  the  United  States  and  that  there  is 
another  Italian  name  for  tomato,  to  wit,  "  Pomidoro,"  which  is  in  more  gen* 
end  use  than  "Tomate." 

The  use  by  the  defendants  of  a  label  in  imitation  of  that  of  the  plaintiif ,  calcu- 
lated  to  lead  the  public,  when  purchasing  the  defendants'  goods  bearing  such 
label,  to  beliere  that  it  is  purchasing  the  plaintiff's  goods,  will  be  restrained. 

Appeal  by  the  defendants,  Rudolph  Gross  and  Alexander  J. 
Gross,  doing  business  under  the  firm  name  and  style  of  The  Ameri- 
can Conserve  Company,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  oiBce  of  the 
clerk  of  the  county  of  New  York  on  the  30th  day  of  November, 
1903,  granting  an  injunction  pendente  lite, 

Jacob  J,  Lesser,  for  the  appellants. 

Louis  SteckleTy  for  the  respondent 

Inoraham,  J. : 

By  an  order  entered  at  Special  Term  the  defendants  were  enjoined 
and  restrained  from  using  *^  the  words  ^  Conserva  Di  Tomate '  as  a 
designation  of  any  tomato  preserves  or  paste,  or  other  product  man- 
ufactured, sold  or  dealt  in  by  them  or  either  of  them,"  and,  further, 
from  in  any  manner  using  or  imitating  the  label  of  the  plaintiff,  and 
from  that  order  the  defendants  appeal.  It  appears  that  the  word 
^^ Tomate"  is  an  Italian  word  for  the  tomato,  only  used  in  a  small 
territory  situated  in  the  north  of  Italy,  and  is  not  the  Italian  name 
for  tomatoes  except  in  that  locality ;  that  the  Italian  word  for  tomato 
is  "  Pomidoro,"  but  that  in  the  United  States  the  word  "  Tomate  " 
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has  been  generally  understood  by  Italians  to  refer  to  the  tomato,  and 
that  the  phrase  "  Conserva  Di  Tomate,"  adopted  by  the  plaintiff  to 
designate  the  contents  of  the  cans  manufactured  and  sold  by  him, 
would  indicate  that  the  article  was  a  preserved  tomato.  The  defend- 
ants originally  produced  and  sold  the  article  manufactured  by  them 
under  the  name  of  "  Conserva  Di  Pomidorp,"  and  sometime  before 
the  commencement  of  this  action  changed  the  name  to  "  Conserva 
Di  Tomate,"  the  same  name  under  which  the  plaintiff's  product  had 
been  manufactured  and  sold  in  the  market.  It  would  seem  to  be 
clear  that  as  this  name  adopted  by  the  plaintiff  was  Italian  for  pre- 
served tomato,  the  plaintiff  could  not  acquire  by  its  use,  in  describing 
articles  manufactured  and  sold  by  him,  a  trade  mark,  so  that  others 
could  not  use  the  same  phrase  as  describing  the  articles  manufac- 
tured and  sold  by  them.  It  is  the  Italian  for  the  article  that  the 
plaintiff  manufactured  and  sold,  and  it  is  now  well  settled  that  no 
one  can  acquire  a  trade  mark  by  the  use  of  words  of  a  foreign 
language  which  correctly  describe  the  article  manufactured  any 
more  than  a  trade  mark  can  be  acquired  in  the  words  of  the 
English  language,  which  properly  describe  such  product.  It  is 
quite  clear  that  the  plaintiff  could  not,  by  calling  this  article  ^^  pre- 
served tomatoes,"  acquire  the  exclusive  right  to  use  that  phrase,  nor 
could  he,  by  adopting  the  Italian  words,  which  are  a  translation  of 
the  English  words  describing  the  character  of  what  he  manufactures^ 
acquire  a  trade  mark  in  the  Italian  words.  {Caswell  v.  Davis j  58  N. 
T.  223 ;  Barrett  Chemical  Co.  v.  Stem,  176  id.  27.)  The  words  used 
by  the  plaintiff  are  descriptive —  they  are  the  Italian  for  preserved 
tomatoes  used  in  a  portion  of  Italy  and  among  Italians  in  the  United 
States;  and  though  there  is  another  Italian  name  for  tomato  in 
more  general  use  than  that  adopted  by  the  plaintiff,  still  the  word 
"  Tomate,"  more  closely  resembling  the  English  name  of  the  vege- 
table, is  none  the  less  a  name  which  describes  the  vegetable  from 
which  the  plaintiff's  product  is  manufactured,  and  the  name  taken 
as  a  whole  is  a  fair  description  of  the  manufactured  article.  This  is 
not  the  case  where  an  entirely  arbitrary  name,  having  no  relation  to 
the  quality  or  nature  of  the  article  manufactured,  has  been  invented 
by  the  plaintiff,  but  is  an  Italian  phrase  which  fairly  describes  the 
manufactured  article,  and  I  think  the  plaintiff  can  obtain  no  exclu- 
sive right  to  call  the  manufactured  article  by  this  name.    The  afS- 
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davits,  however,  disclose  a  clear  attempt  by  the  defendants  to  imitate 
the  plaintifiPs  label  which  entitled  the  plaintifE  to  an  injunction 
restraining  the  defendants  from  snch  imitation  as  will  induce  the 
public  to  believe  that  they  are  purchasing  the  plaiutiff^s  goods,  when 
in  reality  they  are  purchasing  goods  prepared  and  manufactured  by 
the  defendants. 

The  order  must  be  modified  by  striking  out  the  provision  restrain- 
ing the  defendants  from  using  the  words  "  Conserva  Di  Tomate  "  as 
descriptive  of  the  product  sold,  but  continuing  the  injunction  so  as 
to  restrain  the  defendants  from  using- the  label,  a  copy  of  which  is 
annexed  to  the  complaint,  or  any  other  label  in  imitation  of  that  of 
the  plaintiff,  and  the  order  appealed  from,  as  thus  modified,  is 
aflbmed,  without  costs  to  either  party  on  this  appeal. 

Vajh  Bbunt,  p.  J.,  Pattebson,  Hatch  and  Laughlin,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


Ebwin  "W.  Wingkbt,  Respondent,  v.  David  Kbakaubr,  Defendant, 
and  Daniel  Kbakaueb,  Appellant,  Carrying  on  Business  under 
the  Firm  Name  and  Style  of  Ebakaueb  Bbothebs. 

Jfegiigence  —  section  18  cf  the  Lobar  Law  applies  to  a  scaffold  used  for  erseting 
maehinerif  in  a  factory — ir^ry  to  a  servant  from  the  faUing  of  a  scaffold  which 
an  independent  contractor,  employed  by  the  ir^ured  servanVs  master,  was  obliged  to 
buHd,  but  which  was  buiU  by  the  injwred  servant  pursuant  to  directions  from  his 
foreman —  the  master  is  not  liable. 

Section  18  of  the  Labor  Law  (Laws  of  1897,  chap.  415),  providing  that  "  a  person 
employing  or  directiDg  another  to  perform  labor  of  any  kind  in  the  erection, 
Tex>airing,  altering  or  painting  of  a  house,  building  or  structure,  shall  not  fur- 
nish  or  erect  or  cause  to  be  furnished  or  erected  for  the  performance  of  such 
labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical  contrivances 
-which  are  unsafe,  unsuitable  or  improper  and  which  are  not  so  constructed, 
placed  and  operated  as  to  give  proper  protection  to  the  life  and  limb  of  a  per- 
son so  employed  or  engaged,"  applies  to  a  scaffold  erected  for  the  purpose  of 
installing  machinery  in  a  room  in  a  factory  building  which  previously  con- 
tained no  machinery. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff  in  consequence  of  the  collapse  of  such  a  scaffold,  it  appeared  that  the 
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defendants,  who  were  engaged  in  moving  their  factory,  entered  into  a  contract 
with  a  machinist  by  which  the  latter  agreed  to  move  the  machinery  from  the 
old  factory  and  install  it  in  the  new  one  in  accordance  with  the  directions  of 
the  defendants'  foreman;  that  he  also  agreed  to  furnish  two  men  and  all  the 
material  necessary.  The  machinist  testified  that  nothing  was  said  about  the 
building  of  scaffolds  for  use  in  installing  the  machinery,  but  that  it  was  neces- 
sary to  erect  scaffolds  for  this  purpose,  and  that  when  that  was  the  case,  it  was 
the  work  of  the  machinist  to  build  them. 

It  further  appeared  that  the  plaintiff  and  a  fellow-workman,  who  were  in  the 
employ  of  the  defendants,  were  detailed  to  assist  the  machinists  when  neces- 
sary; that  the  foreman  directed  the  plaintiff  and  his  fellow- workman  to  build 
a  scaffold  for  use  in  installing  the  machinery,  and  instructed  them  to  use  for 
the  purpose  timber  which  was  then  upon  the  premises;  that  there  was  plenty 
of  material  with  which  to  construct  the  scaffold  properly  and  safely.  The 
plaintiff  and  his  companion  selected  the  timber  to  be  used,  determined  the 
character  of  the  scaffold  and  the  method  of  constructing  it  and  completed  the 
same  without  any  interference  on  the  part  of  the  defendants  or  the  foreman- 
Subsequently,  while  the  plaintiff,  the  machinists  and  others  were  upon  the 
scaffold  assisting  in  placing  certain  machinery  in  position  the  scaffold  broke 
and  the  plaintiff  was  injured. 

The  accident  was  caused  either  by  the  improper  construction  of  the  scaffold  or 
the  use  of  defective  material  therein  or  by  the  manner  in  which  it  was  used. 

Msld,  that  when  the  defendants'  foreman  directed  the  plaintiff  and  his  fellow- 
workman  to  build  the  scaffold  he  was  simply  directing  them  to  assist  the  inde- 
pendent contractor,  and  not  directing  how  the  independent  contractor  should 
do  his  work  or  furnishing  either  the  plaintiff  or  the  independent  contractor 
with  a  scaffold; 

That  as  the  defendants  were  under  no  obligation  to  provide  a  scaffold  for  use  In 
installing  the  machinery  and  did  not  assume  such  an  obligation,  it  could  not  be 
said  that  the  defendants  built  the  scaffold  or  furnished  it  for  the  plaintiff's  use; 

That  the  accident  was  due  to  the  negligence  of  the  plaintiff  and  his  fellow -work- 
man and  not  to  that  of  the  defendants. 

O'Bbien  and  Hatch,  JJ.,  dissented. 

Appeal  by  the  defendant,  Daniel  Krakaner,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  New  York  on  the  10th  day  of  March, 
1903,  upon  the  verdict  of  a  jury  for  $14,000,  which  amount  was 
thereafter  by  stipulation  reduced  to  $10,000,  the  court  having 
granted  a  motion  for  a  new  trial  unless  the  plaintiff  should  make 
such  stipulation,  and  also  from  two  orders  entered  in  said  clerk's 
oflSce  on  the  20th  day  of  February,  1903,  and  on  the  24:th  day  of 
March,  1903,  respectively,  denying  the  said  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 
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Charles  C.  Nodal,  for  the  appellant. 
Henry  E»cher,  Jr.,  lot  the  respondent. 

Inobaham,  J. : 

The  action  Ib  to  recover  the  damages  sustained  by  reason  of  the 
collapse  of  a  scaffold  built  by  the  plaintiff  and  a  fellow- workman 
and  used  to  install  machinery  in  a  factory  which  was  being  fitted  up 
by  the  defendants.  Upon  the  former  trial  the  complaint  was  dis- 
missed upon  the  plaintiff's  case  which,  upon  an  appeal  to  this  court, 
was  reversed  (76  App.  Div.  34).  CTpon  the  new  trial  the  question 
of  the  defendants'  negligence  was  submitted  to  the  jury,  who  found 
a  verdict  for  the  plaintiff,  and  from  the  judgment  thereon  entered 
and  from  the  order  denying  the  motion  for  a  new  trial  the 
defendants  appeal. 

Upon  the  former  appeal  the  principal  question  discussed  in  the 
prevailing  opinion  was  whether  section  18  of  the  Labor  Law  (Laws  of 
1897,  chap.  415)  applied  to  a  scaffold  such  as  that  erected  by  the 
plaintiff.  It  was  there  said :  ^^  The  main  question  presented  by  this 
appeal,  therefore,  is,  did  the  changes  which  were  being  prosecuted 
in  the  defendants'  factory  constitute  the  same  an  alteration  within 
the  meaning  of  the  Labor  Law  ?  *  *  *  It  is  certainly  no  greater 
stretch  of  construction  to  hold  that  placing  machinery  within  a  room, 
in  a  building,  and  attaching  the  same  firmly  to  the  ceiling,  consti- 
tutes an  alteration  of  such  room,  than  to  hold  that  a  ship  upon  the 
ways  is  a  structure  within  the  meaning  of  the  statute.  *  *  *  It 
is  not  possible  to  say  that  when  this  room,  bare  as  it  stood,  had  appli- 
ances firmly  fastened  to  its  ceiling  for  the  purpose  of  supporting 
heavy  shafting,  it  was  not  altered.  It  was  being  transformed  from 
a  bare  room  into  a  place  for  the  manufacture  of  pianos ;  and  it  was 
in  a  literal  sense  altered  to  meet  the  requirements  of  the  business 
expected  to  be  carried  on.  *  *  *  But  where  the  alteration  is  of 
such  a  character  as  requires  the  use  of  scaffolding  to  effect  it,  then 
such  case  is  fairly  brought  within  the  terms  of  the  statute,  as  it  con- 
stitutes the  use  of  a  structure  in  the  alteration  for  which  the  act  pro- 
vides ;  and  the  necessity  immediately  arises  for  the  protection  of 
life  and  limb,  which  is  the  primary  purpose  to  be  accomplished. 
We  think,  therefore,  that  the  Labor  Law  applies  to  this  case,  and 
App.  Div.— Vol.  XCIL        15 
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that  the  alteration  brings  it  fairly  within  the  terms  of  the  statute ; 
certainly  within  a  liberal  interpretation  which  the  courts  are  bound 
to  apply  in  construing  it.  If  these  views  are  sound,  it  necessarily 
follows  that  the  court  erred  in  dismissing  the  complaint." 

In  determining  the  question  presented  upon  this  appeal  we  are, 
therefore,  to  assume  that  section  18  of  the  Labor  Law  applied  to 
such  a  scaffold  as  was  here  used.  Assuming,  therefore,  that  tliis 
provision  of  the  Labor  Law  applies,  we  are  now  to  determine 
whether  the  facts  proved  upon  this  trial  are  sufficient  to  justify  the 
jury  in  finding  that  these  defendants  were  guilty  of  a  failure  to  per- 
form the  duty  imposed  upon  them  by  this  statute.  Section  18  of 
the  Labor  Law  provides  that  "  a  person  employing  or  directing 
another  to  perform  labor  of  any  kind  in  the  erection,  repairing, 
altering  or  painting  of  a  house,  building  or  structure,  shall  not  fur- 
nish or  erect  or  cause  to  be  furnished  or  erected  for  the  pei*f ormance 
of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other  mechanical 
contrivances  which  are  unsafe,  unsuitable  or  improper  and  which 
are  not  so  constructed,  placed  and  operated  as  to  give  proper  pro- 
tection to  the  life  and  limb  of  a  person  so  employed  or  engaged." 
And  the  first  question  presented  is  whether  these  defendants  did 
"  furnish  or  erect  or  cause  to  be  furnished  or  erected  for  the  per- 
formance of  such  labor,  scaffolding,  hoists,  stays,  ladders  or  other 
mechanical  contrivances  which  are  unsafe,  unsuitable  or  improper 
and  which  are  not  so  constructed,  placed  and  operated  as  to  give 
proper  protection  to  the  life  and  limb  of  a  person  so  employed  or 
engaged." 

The  plaintiff,  testifying  on  his  own  behalf,  explained  the  circinn- 
stances  under  which  this  scaffolding  was  constructed.  The  accident 
happened  January  9,  1899.  The  plaintiff  had  been  employed  by 
the  defendants  in  their  factory  from  1891  to  1899,  originally  as  a 
porter.  lie  subsequently  operated  a  machine  and  worked  as  a  joiner 
and  planed  off  boards.  At  the  time  of  the  accident  the  defendants 
were  engaged  in  moving  their  factory  from  One  Hundred  and 
Twenty-fifth  street  to  One  Hundred  and  Thirty-second  street. 
About  a  week  before  the  accident  the  plaintiff  was  directed  to  go  up 
to  the  new  factory  at  One  Hundred  and  Thirty-second  street  to 
place  there  the  machinery  necesftary  for  use  in  their  business.  While 
at  work  in  the  new  factory  he,  with  the  other  workman,  was  under 
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the  general  charge  of  a  foreman  named  Pickert,  who  was  foreman 
of  machine  workers  and  case  makers.     The  plaintiff  worked  a  week 
m  the  new  factory  before  the  accident.     During  that  time  he  helped 
to  build  scaffolds  used  in  installing  the  machinery.     The  Saturday 
before  the  accident  Pickert  instructed  the  plaintiff  to  build  a  scaffold 
for  placing  in  position  certain  shafting  and  pulleys  in  the  new  fac- 
tory.    Pickert  told  the  plaintiff  what  he  wanted  the  scaffold  for  and 
where  it  was  to  be  placed,  and  these  directions  were  given  to  one 
Tempe  and  the  plaintiff.     That  was  the  only  direction  that  the  fore- 
man gave.     The  plaintiff  and  Tempe  then  selected  beams  from  some 
lamber  that  was  upon  the  premises,  and  set  them  up  from  the  floor  to 
the  ceiling,  nailing  them  to  the  ceiling  and  fastening  them  at  the 
floor  with  small  blocks.     After  these  uprights  were  in  place  and 
fastened  to   the  ceiling  and  floor,  they  nailed  crosspieces  to  these 
beams.     Then  the  plaintiff  and  Tempe  asked  Pickert  for  the  wood  to 
finish  the  scaffold,  and  he  told  them  to  take  the  wood  that  was 
in  the  next  room.     The  plaintiff  then  went  in  to  see  what  wood 
was    there    and    found    a    lot  of  old  flooring  and   old  partition 
about  five  inches  wide  and  seven-eighths  of  an  inch  thick.     One  side 
of  this  lumber  was  painted.     There  were  about  200  pieces  of  lumber 
in  the  room.     The  witness  picked  out  some  of  this  stuff  for  cross^ 
pieces  and  examined  it  to  see  if  it  was  solid,  and  then  he  and  Tempe 
sawed  this  selected  lumber  into  proper  lengths.     Tempe  and  the 
plaintiff  then  nailed  to  the  uprights  the  lumber  that  they  Iiad  sawed, 
but  neglected  to  put  in  bi-aces  on  the  crossbeams.     There  was  a  brace 
at  either  end  of  the  scaffold.     They  then  proceeded  to  place  boards 
on  top  of  the  crosspieces.     This  scaffold  was  finished  on  Saturday 
evening  and  no  more  work  was  done  on  that  day.     Some  time  on 
Saturday  Pickert  was  present  and  plaintiff  asked  him  whether  the 
scaffold   was   strong   enough,  and    Pickert  said,   "The  scaffold  is 
strong  enough."     On  Monday  morning  when  the  men  went  to  work 
they  took  boards  and  screwed  them  on  the  ceiling,  and  on  the  boards 
they  screwed  the  "  hangers "  with  a  hook  upon  which  a  shaft  was 
to  run.     In  the  afternoon  the  men  had  completed  that  work  and  got 
the  hangers  up  all  ready  to  put  the  shafting  on.     There  were  then 
two    machinists,   Tempe  and  the  witness,  engaged  in  this  work. 
When  the  shafting  was  lifted  up  on  the  scaffold  to  be  put  in  place 
Pickert,  the  foreman,  and  a  man  named  Lindstrom  were  present^ 
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having  been  requested  to  help  place  the  shaft  in  position.  This  shaft 
was  placed  upon  the  scaffold  with  the  pulleys  that  were  to  be  attached 
to  it.  Then  Pickert  and  Lindstrom^  the  two  machinists,  Tempe  and 
the  plaiiitiff,  went  up  on  the  scaflEold  and  started  to  put  the  shafting 
and  the  pulleys  on  the  hangers.  As  they  started  to  lift  up  the  shaft- 
ing one  of  the  crosspieces  upon  the  scaffold  broke,  the  whole  scaffold 
collapsed  and  the  plaintiff  received  injuries  which  resulted  in  a  por- 
tion of  his  leg  being  amputated. 

Upon  cross-examination  the  plaintiff  testified  that  he  had  worked 
at  planing  and  joining  wood  for  about  five  years  before  the  acci- 
dent, operating  machines  in  which  steam  power  was  used;  that 
the  wood  that  was  used  in  the  construction  of  this  scaffold  had  been 
brought  by  the  defendants  from  their  old  factory,  and  the  shafting 
that  was  put  up  was  shafting  that  had  been  used  in  the  old  factory ; 
that  Tempe  and  the  plaintiff  built  the  scaffold  and  themselves  adopted 
the  method  and  the  materials  that  were  used  ;  that  there  was  plenty 
of  lumber  in  the  room  from  which  the  plaintiff  selected  what  he  used, 
and  the  only  directions  that  were  given  to  the  plaintiff  and  Tempo 
by  either  the  foreman  or  the  machinists  was  that  the  plaintiff  and 
Tempe  should  build  the  scaffold ;  that  there  was  no  direction  from 
either  the  foreman  or  from  any  one  else  as  to  how  the  scaffold  should 
be  built ;  that  was  left  to  the  plaintiff  and  Tempe ;  that  they  were 
simply  directed  by  Pickert  to  build  the  scaffold  6uid  to  take  the  lum- 
ber for  that  purpose  from  the  next  room ;  that  "  I  only  know  that 
he  told  us  that  we  should  build  the  scaffold,  and  that  we  should  take 
wood  from  inside ;  that  is  what  I  know.  Inside  was  the  third  room  I 
have  spoken  of,"  and  that  after  having  received  this  instruction  the 
plaintiff  said  :  "  Now,  we  have  to  build  a  scaffold,"  to  which  Tempel 
acceded. 

The  plaintiff  also  called  one  of  the  machinists  engaged  in  install- 
ing this  machinery,  who  was  not  in  the  employ  of  the  defendants, 
and  who  testified  that  he  observed  the  pile  of  lumber  from  which 
the  timbers  were  taken  for  the  construction  of  this  scaffold  and  that 
there  was  plenty  of  lumber  there  from  which  to  build  the  scaffold ; 
that  he  noticed  the  scaffold  after  it  was  built  and  that  it  looked  all 
right  to  him.  Other  witnesses  called  by  the  plaintiff  also  testified 
that  there  was  plenty  of  lumber  upon  the  premises  to  build  the  scaf- 
fold, of  all  kinds  of  length,  width  and  thickness,  and  that  there  waa 
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old  lumber  and  new  lumber.  The  plaintiff  also  called  an  expert 
who  testified  that  he  was  familiar  with  scaffold  building  and  that 
this  scaffold,  as  erected,  was  not  strong  enough  for  the  weight  that 
was  placed  upon  it ;  that  it  was  capable  of  holding  only  about  600 
pounds ;  that  if  upon  such  a  scaffold  six  men  were  placed  averaging 
in  weight  about  150  pounds,  a  shafting  consisting  of  a  steel  rod, 
being  two  and  fifteen-sixteenths  of  an  inch  in  diameter  and  about 
eighteen  feet  long,  with  three  pulleys,  the  aggregate  weight  of  the 
shaftings  and  pulleys  being  1,000  pounds,  it  would  fall ;  that  to  make 
such  a  scaffold  safe  for  such  a  weight  the  crosspiece,  instead  of  being 
seven-eighths  by  four  and  a  half  inches,  should  have  been  at  least 
seven-eighths  by  nine  inches,  and  that  with  such  additions  the  scaf- 
fold would  have  been  safe ;  that  if,  instead  of  having  a  plank  nine 
inches  wide,  they  had  used  two  planks  each  about  five  or  five  and  a 
half  inches,  one  under  the  other,  that  would  have  had  sufficient 
strength  to  carry  2,000  pounds. 

After  the  collapse  of  the  scaffold,  it  was  ascertained  that  one  of 
the  pieces  of  timber  used  to  brace  it  had  a  large  knot  in  it ;  that 
this  piece  of  timber  was  broken  across  the  knot,  and  that  the  nails 
used  to  hold  the  scaffold  and  bracings  together  had  been  palled  out. 
Pickert,  who  has  been  described  as  the  foreman,  testified  that  the 
installation  of  this  machinery  was  under  the  direction  of  the 
machinists,  who  were  not  in  the  employ  of  the  defendants ;  that  he 
did  not  at  any  time  tell  the  plaintiff  to  build  the  scaffold ;  that  he 
gave  no  instructions  as  to  how  the  scaffold  should  be  built ;  that  he 
did  not  know  who  built  it  and  did  not  see  it  built ;  that  there  was  a 
quantity  of  lumber,  much  more  than  was  used  to  build  the  scaffold 
or  necessary  for  that  purpose,  on  the  premises  ;  that  just  before  the 
accident  he  was  in  the  building,  when  one  of  the  machinists  came 
and  asked  for  two  men  to  help  lift  the  shafting ;  that  the  witness 
went  down  into  the  basement  and  instructed  two  men  working  there 
to  go  up  and  help ;  that  one  of  them  went  with  the  witness  to  the 
scaffold ;  that  when  he  arrived  there  the  plaintiff  and  two  other 
men  were  working  out  on  the  scaffold,  and  he  went  up  to  assist 
them  ;  that  none  of  the  men  asked  him  whether  the  scaffold  was 
strong  enough,  and  that  he  did  not  tell  any  one  that  it  was ;  that 
neither  of  the  defendants,  nor  any  one  acting  for  them,  gave  any 
directions  as  to  how  this  machinery  was  to  be  installed ;  that  the 
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plaintiff  and  Tempe  were  directed  to  assist  the  machinists,  who  were 
working  under  an  independent  contractor  who  had  made  a  contract 
to  install  this  machinery  ;  that  he  saw  the  scaffold  after  it  was  built 
and  before  the  shafting  was  put  on  top  of  it,  and  that  he  saw  how 
it  was  built  and  what  material  was  in  it,  and  that  it  looked  all  right 
and  perfectly  safe  to  him ;  that  before  he  got  to  the  scaffold  the 
plaintiff  and  other  men  were  upon  it  and  had  placed  upon  it  the 
shafting  and  pulleys ;  that  just  before  the  scaffold  collapsed  the 
men  started  to  lift  up  the  shafting  to  put  it  in  place,  and  as  the 
shafting  was  being  lifted  up  the  scaffold  collapsed. 

The  machinist,  who  had  made  the  contract  with  the  defendants 
to  install  this  machinery,  testified  that  he  made  a  verbal  agreement 
with  the  defendants  in  regard  to  moving  and  placing  some  machinery 
for  them;  that  the  understanding  was  that  he  was  to  move  the 
machinery  from  the  old  factory  into  the  new  one ;  that  he  was  to 
furnish  two  good  men  and  the  material  that  was  needed  ;  that  he 
was  to  do  what  the  defendants'  foreman  proposed  to  do  so  as  to  get 
it  running  in  proper  shape,  so  that  he  was  to  set  up  the  machinery  in 
the  new  factory ;  that  the  defendants'  men  were  working  along  with 
his  men;  that  he  had  to  set  the  shafting  where  the  defendants 
wanted  it,  and  that  he  was  to  do  as  defendants'  foreman  directed 
him  to  do ;  that  nothing  was  said  about  the  building  of  the  scaffold 
for  the  purpose  of  putting  up  any  shaftings ;  that  the  witness  sent 
two  machinists  to  do  the  work  ;  that  the  defendants  or  their  fore- 
man had  directed  where  the  machinery  was  to  be  placed,  and  the 
machinists  employed  by  the  witness  decided  as  to  the  way  in  which 
it  should  be  set  up  ;  that  in  setting  up  machinery  of  that  kind  scaf- 
folding was  ordinarily  used  ;  that  the  machinists  employed  by  the 
witness  to  work  upon  this  job  were  old  experienced  millwrights 
and  had  built  scaffolds  while  in  the  witness'  employ,  which  had 
been  four  or  five  years  before  the  accident ;  that  it  was  part  of  die 
machinists'  work  to  build  scaffolds  when  necessary  in  putting  up 
machinery. 

The  defendant  moved  to  dismiss  the  complaint,  which  was 
denied. 

Assuming  that  this  provision  of  section  IS  of  the  Labor  Law  to 
which  attention  has  been  called  was.  applicable,  the  question  first 
presented  is,  whether  or  not  it  was  the  duty  of  the  defendants  to 
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f orniBh  a  scaffold  for  the  work  that  was  thns  being  done,  or  whether 
they  actually  assnmed  to  furnish  such  a  scaffold,  which  was  unsafe 
and  in  violation  of  the  law.  They  had  made  a  contract  with  the 
machinists  to  install  this  machinery ;  they  furnished  workmen 
to  help  the  machinists  who  were  engaged  in  performing  that  con- 
tract. While  these  men  were  thus  employed  helping  the  machin- 
ists defendants'  foreman  directed  men  employed  by  the  defend- 
ants to  build  a  scaffold,' and  also  directed  them  to  use  the  timber 
on  the  premises,  and  the  plaintiff  and  his  fellow-workmen  pro- 
ceeded with  this  work.  The  workmen  selected  the  timber  to 
be  used  and  determined  themselves  upon  the  character  of  the  scaf- 
fold and  the  manner  of  constructing  it,  and  they*completed  the 
scaffold  without  any  interference  in  any  way  by  either  the  defend- 
ants or  their  foreman.  The  plaintiff's  evidence  tends  to  sliow  that  the 
scaffold  that  he  constructed,  assuming  that  it  had  been  sound  timber, 
was  not  sufficient  to  hold  the  weight  that  was  placed  upon  it;  but, 
so  far  as  appears,  neither  the  defendants  nor  their  foreman  had  any 
knowledge  as  to  the  weight  that  it  was  expected  to  bear  or  the  manner 
in  which  it  was  to  be  used.  The  defendants  did  not  undertake  to  pro- 
vide scaffolds  for  use  in  installing  this  machinery.  They  were  not  put- 
ting it  in  place ;  they  had  made  a  contract  with  the  machinists  to  do 
that  work,  and  their  employees,  the  plaintiff.  Tempo  and  Pickert,  were 
there  to  assist  the  machinists  when  they  required  assistance,  and  while 
at  this  work  they  undoubtedly  were  under  the  orders  of  Pickert,  but 
when  Pickert  directed  them  to  build  the  scaffold  to  assist  the 
machinists,  who  were  acting  under  an  independent  contract,  he  was 
simply  directing  them  to  assist  the  independent  contractor  and  not 
directing  how  the  independent  contractor  should  do  his  work  nor  was 
he  furnishing  either  the  plaintiff  or  the  independent  contractor  with  a 
scaffold.  There  was  no  obligation  upon  the  defendants  to  provide 
this  scaffold  for  the  men  who  were  engaged  in  installing  this 
machinery,  nor  did  the  defendants  assume  such  an  obligation,  and 
when  the  plaintiff  and  Tempo  undertook  to  build  this  scaffold  and 
with  plenty  of  materials  there  to  construct  it  properly  and  safely, 
determined  for  themselves  the  method  of  construction  without 
direction  from  either  the  defendants  or  their  foreman  as  to  how  it 
should  be  constructed  or  as  to  the  materials  to  be  used  in  its  con- 
struction, it  certainly  cannot  be  said  that  these  defendants  built  the 
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scaflEold  or  furnished  it  for  the  plaintifPs  use.  So  far  as  appears,  the 
plaintiff  and  Terape  knew  as  much  about  scaffold  building  as  either 
the  defendants  or  Pickert,  their  foreman.  The  machinists  who  were 
at  work  in  the  building  were  competent  men  and  used  to  the  busi- 
ness of  constructing  scaffolds  for  use  in  installing  machinery.  They 
certainly  knew  much  more  about  it  than  either  the  defendants  or 
their  foreman.  As  the  accident  was  caused  by  the  improper  con- 
struction of  the  scaffold  or  to  the  use  to  which  it  was  put  or  the 
selection  of  the  materials  by  the  plaintiff  and  his  fellow-workmen 
they  and  not  the  defendants  are  responsible.  The  statute  provides 
that  "  a  person  employing  or  directing  another  to  perform  labor  of 
any  kind  in  the  erection,  repairing,  altering  or  painting  of  a  house, 
building  or  structure  shall  not  furnish  or  erect  or  cause  to  be  fur- 
nished or  erected  for  the  performance  of  such  labor,  scaffolding, 
hoists,  stays,  ladders  or  other  mechanical  contrivances  which  are 
unsafe,  unsuitable  or  improper."  And  it  is  only  the  person  who 
furnishes  or  erects  or  causes  to  be  furnished  or  erected  an  unsafe 
or  unsuitable  or  improper  scaffold  to  or  for  his  employees  who  ia 
guilty  of  a  violation  of  this  statute.  I  take  it  if  these  defendants 
were  indicted  for  a  misdemeanor  under  section  155  of  the  Penal 
Code  for  a  violation  of  this  statute  that  upon  this  evidence  no  con- 
viction would  be  allowed.  When  the  scaffold  collapsed  because  tlie 
men  who  built  it  failed  to  select  the  proper  material  or  to  sufficiently 
strengthen  it,  the  accident  was  caused,  not  by  the  failure  of  the 
defendants  to  perform  any  duty  devolving  upon  them  to  perform,  or 
which  they  had  assumed  to  perform,  but  because  the  plaintiff  and 
his  fellow-workman  improperly  did  the  work  which  they  were 
instructed  to  do,  and  the  accident  was,  therefore,  wholly  due  to  the 
negUgence  of  the  plaintiff  and  his  fellow-workman. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event. 

Vak  Beunt,  p.  J.,  and  McLaughlin,  J.,  concurred ;  O'Bribit 
and  Hatoh,  J  J.,  dissented. 

O'Brien,  J.  (dissenting) : 

I  dissent.  It  is  assumed  that  by  force  of  our  prior  decision  the 
defendants  would  be  liable  if  they  erected  or  caused  to  be  erected 
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the  scaffold  in  question.  Although  plaintiff  and  his  witnesses  testify 
that  defendants'  foreman  Pickert  told  them  to  erect  the  scaffold, 
and  while  it  must  be  conceded  that  Pickert  was  the  alter  ego  of  and 
represented  the  defendants,  yet  it  is  said  the  latter  can  escape  liabil- 
ity because  testimony  is  given  tending  to  show  that  defendants  had 
a  contract  with  some  machinist  who  in  erecting  the  machinery  was 
under  a  contract  to  furnish  the  appliances  necessary  for  such  con- 
struction which  would  include  a  scaffold  if  needed. 

This  seems  to  me  to  be  immaterial  because  it  was  not  shown  that 
plaintiff  knew  or  had  reason  to  know  of  any  such  contract  with  the 
machinists,  and  the  fact  that  Pickert  directed  plaintiff  to  assist  in 
the  erection  of  the  scaffold  and  told  him  where  he  could  get  the 
lumber,  negatives  the  inference  that  he  was  a  mere  volunteer  or 
gratuitous  helper  in  something  which  did  not  relate  to  his 
employment. 

It  would  be  a  novel  proposition  if  a  servant  directed  to  do  a  par- 
ticular thing  should  instead  of  obeying  the  master  inquire  if  it  was 
not  some  one  else's  duty  to  do  it.  What  difference  legally  can  it 
make  whether  somebody  else  did  or  did  not  agree  with  the  master 
to  do  it,  if  the  latter  directs  his  employees  to  do  it.  Nor  am  I 
impressed  with  the  evidence  in  support  of  such  a  defense.  It  would 
appear  to  have  been  an  afterthought,  or  such  the  jury  might  have 
concluded,  because  on  its  face  it  is  incredible  that  one  who  employed 
an  independent  contractor  to  do  the  work  should,  at  his  own  cost, 
famish  the  labor  and  material  necessary  for  the  construction  of  the 
scaffold. 

In  my  opinion  the  most  serious  question  is  whether  under  the  law 
an  employer  is  liable  for  injuries  suffered  by  an  employee  on  a 
scaffold  which  the  employee  himself  builds,  the  master  having  fur- 
nished a  suiBciency  of  the  material  from  which  it  could  be  safely 
built.  This  question,  I  think,  must  in  part  turn  upon  a  consideration 
of  whether  or  not  the  employee  did  or  did  not  know  how  to  build  a 
safe  scaffold. 

Here  the  plaintiff  was  not  a  scaffold  builder  and  the  evidence 
tends  to  show  that  even  if  sound  timber  had  been  used  it  would  not 
have  averted  the  accident  for  the  reason  that  it  was  not  sufficiently 
braced  to  hold  the  weight  that  was  placed  upon  it.  It  is  said  by 
Justice  IiraaAHAH  that  '^  so  far  as  appears  neither  the  defendants 
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uor  their  foreman  had  any  knowledge  as  to  the  weight  that  it  was 
expected  to  bear."  And  again,  "  the  plaintiff  and  Tempe  knew  as 
much  about  scaffold  building  as  either  the  defendants  or  Pickert, 
their  foreman." 

Here  again  I  think  Justice  Inqbaham  begs  the  question,  his  whole 
discussion  proceeding  upon  a  theory  which  might  well  apply  if  this 
were  a  question  between  the  contracting  machinist  and  the  defend- 
ants. As  between  them  it  may  be  true  that  "  defendants  did  not 
undertake  to  provide  scaffolds  for  use  in  installing  this  machinery." 

But  how  can  all  this  affect  the  liability  of  the  plaintiff?  The 
latter,  without  knowledge  of  the  relations  between  the  defendants 
and  the  machinist,  was  told  to  work  on  a  scaffold  by  defendants, 
and  this  scaffold  was  unsafe  and  insecure,  and  he  was  injured. 
Under  the  law  this  made  them  liable,  unless  the  fact  to  which 
we  have  adverted,  that  the  plaintiff  had  a  part  in  the  selection  of 
the  lumber  and  in  the  labor  that  was  expended  in  erecting  the 
scaffold,  would  change  the  rule.  Section  18  of  the  Labor  Law  pro- 
vides that  "a  person  employing  *  *  *  another  to  perform 
labor  *  *  *  shall  not  furnish  or  erect  or  cause  to  be  furnished 
or  erected  for  the  performance  of  such  labor,  scaffolding  *  *  * 
which  are  unsafe,  unsuitable  or  improper  and  which  are  not  so  con- 
structed, placed  and  operated  as  to  give  proper  protection  to  the 
*  *  *  person  so  employed  or  engaged."  This  imposes  an  obliga- 
tion which  cannot  be  delegated,  and  I  do  not  think  that  the  responsi- 
bility which  is  thus  placed  on  the  master  by  the  law  is  discharged 
by  having  a  scaffold  built  by  incompetent  men,  though  in  his  employ, 
and  then,  when  one  of  them  is  injured  while  working  on  what  is 
shown  to  have  been  an  improperly  constructed  scaffold,  that  the 
master  can  escape  because  the  man  injured  was  one  whom  the 
master  directed  to  construct  the  scaffold.  If  the  master  causes  the 
erection  of  an  '^  unsafe,  unsuitable  or  improper  "  scaffold,  and  directs 
his  employees  to  use  it,  he  is  liable  if  one  of  them  is  injured  bj 
reason  of  the  defective  construction. 

I  am  for  affirmance. 

Hatch,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellants  to  abide  event. 
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Bbbtha  Skith,  Appellant,  v,  Gustay  £.  Kissel,  Bespondent. 

OofUraet  toihctreinthsproJUsof  a  purclta$$€f  real  property — oral  agreement  by  one 
party  to  give  hie  inlerett  therein  to  the  othar,  who  aeeumed  the  ineutnbrancee 
on  the  property — e7\foreed  agMnet  the  party  trantf erring  hie  interest  and  againet 
hte  undieeloeed  aeeignee. 

John  B.  Smith,  who  had  contractod  to  purchase  certain  premisea  for  9140,000, 
$15,000  to  l>e  paid  in  cash  and  $125,000  by  a  mortgage  upon  the  premises,  made 
a  proposition  to  one  Kissel  that  if  the  latter  would  procure  the  amount  of 
the  cash  payment,  by  obtaining  a  loan  on  the  security  of  a  second  mortgage 
upon  the  property,  the  purchase  should  be  made  for  their  joint  account  as 
copartners.  Kissel  accepted  the  proposal  and  procured  the  loan.  The  prop- 
erty was  thereupon  conyeyed  to  Smith  and  he  executed  to  the  grantors  a  first 
mortgage  for  $125,000  and  a  second  mortgage  to  secure  the  loan  procured  by 
Kissel. 

Thereafter  Smith,  for  private  reasons  of  his  own,  conveyed  the  property  to  one 
of  Kissers  clerks.  Subsequently  an  action  was  brought  to  foreclose  the  sec- 
ond mortgage,  which  was  held  by  Kissel's  brother.  Smith  thereupon  went  to 
Kissel  and  informed  him  that  the  foreclosure  of  the  second  mortgage  was 
embarrassing  him,  and  that  if  Kissel  would  take  care  of  the  mortgages. 
Smith  would,  in  consideration  thereof,  release  him  from  any  claim  of  any 
interest  in  the  profits  realized  upon  the  sale  of  the  premises.  Kissel,  in  reli- 
ance upon  Smith's  promise,  paid  off  the  incumbrances  upon  the  property  and 
subsequently  sold  it  at  a  profit. 

Prior  to  the  arrangement  between  Smith  and  Kissel,  by  which  Smith  terminated 
his  interest  in  the  contract.  Smith  assigned  his  interest  therein,  but  Kissel  had 
no  notice  thereof. 

Held,  that  the  arrangement  between  Smith  and  Kissel,  by  which  the  former 
released  his  interest  in  the  property,  was  based  upon  a  valuable  consideration, 
and  was  binding  upon  Smith's  assignee. 

Appeal  by  the  plaintiff,  Bertha  Smith,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  New  York  on  the  6th  day  of  July,  1903, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  plaintifiPs  complaint  upon  the 
merits. 

C.  EUiott  MmoTy  for  the  appellant. 
Bichard  L.  Svoeezy^  for  the  respondent 
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Ingraham,  J. : 

The  action  was  brought  for  an  accounting. 

The  complaint  alleged  that  on  the  16th  of  July,  1896,  one  John 
B.  Smith  purchased  certain  property  in  the  city  of  New  York  for 
the  price  of  $140,000,  of  which  $15,000  was  to  be  paid  in  cash  upon 
delivery  of  the  deed,  and  the  balance  by  execution  and  delivery  of  a 
bond  secured  by  a  mortgage  upon  the  property ;  that  Smith,  being 
desirous  of  raising  $15,000  with  which  to  make  the  cash  payment, 
applied  to  the  defendant  to  loan  him  the  money ;  that  the  defend- 
ant stated  that  he  would  procure  a  loan  of  that  sum  to  be  secured  by 
a  second  mortgage  upon  the  property,  and  in  consideration  of  the 
defendant  procuring  such  loan,  the  defendant  demanded  of  Smith 
that  he  be  allowed  to  join  with  Smith  in  the  purchase  and  sale  of 
the  said  property  as  his  partner  in  reference  thereto,  and  that  the 
rents  and  profits  to  be  derived  therefrom  should  be  equally  divided 
between  them ;  that  the  defendant  subsequently  secured  a  loan  of 
the  money,  which  was  secured  by  a  bond  and  mortgage  on  the  prop- 
erty, and  that  in  consideration  thereof  "it  was  agreed  by  and 
between  said  John  B.  Smith  and  the  defendant  that  said  purchase 
should  be  for  their  joint  and  partnership  account,  and  that  they 
should  be  equally  interested  therein,  and  should  divide  the  profits 
and  proceeds  thereof  realized  from  a  sale  by  them  or  either  of  them 
of  said  property  equally,  share  and  share  alike." 

The  answer  denies  these  allegations  and  alleges  that  the  said  Smith 
applied  to  the  defendant  for  a  loan  of  $15,000  to  enable  him  to  com- 
plete the  purchase  of  certain  property  described  in  the  complaint ; 
that  upon  procuring  the  said  loan  said  Smith  agreed  to  enter  into  a 
contract  to  purchase  said  property,  which  purchase  should  be  for 
the  joint  account  of  said  Smith  and  defendant ;  that  the  defendant 
agreed  to  said  proposal  and  procured  the  said  loan,  whereupon  Smith 
entered  into  a  contract  to  purchase  the  property ;  that  on  or  about 
July  17,  1896,  the  property  was  conveyed  to  Smith,  Smith  executing 
to  the  grantors  a  first  mortgage  to  secure  the  payment  of  $125,000, 
a  part  of  the  purchase  price ;  that  the  loan  procured  by  the  defend- 
ant of  $15,000  was  used  to  pay  the  amount  required  to  be  paid  in 
cash  upon  the  completion  of  said  purchase,  and  that  this  amount  of 
$15,000  was  secured  by  a  second  mortgage  upon  the  premises,  which 
was  payable  on  or  before  July  17, 1897;  that  on  or  about  January 
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21  or  22,  1897,  Smith  conrejed  the  premises  to  a  clerk  in  the 
employ  of  the  defendant ;  that  subseqnent  to  said  conveyance  Smith 
endeavored  to  find  a  purchaser  for  the  premises  withont  success, 
until  some  time  in  February  or  March,  1897,  when  Smith  stated  to 
the  defendant  that  he  was  unable  to  procure  a  purchaser  for  the 
premises,  and  he  then  and  there  agreed  to  dissolve  the  said  joint 
interest  and  account  existing  between  Smith  and  the  defendant  and 
agreed  that  the  premises  should  be  the  sole  property  of  the  defend- 
ant, the  defendant  to  pay  the  amount  of  $15,000,  the  loan  procured  by 
the  defendant  for  Smith  and  that  there  should  be  no  further  account- 
ing as  to  the  rents  of  the  property  that  had  been  received  by  Smith  or 
the  defendant,  or  on  account  of  the  agreement  to  divide  the  profits. 
Upon  the  trial  it  appeared  that  on  the  17th  day  of  July,  1896, 
Smith  received  a  deed  of  the  property  and  executed  to  the  vendor  a 
purchase-money  mortgage  to  secure  the  sum  of  $125,000,  a  part  of  the 
purchase  price,  and  at  the  same  time  executed  a  second  mortgage  to 
Charlotte  A.  Kissel  to  secure  the  sum  of  $15,000  which  became  due 
on  July  17, 1897 ;  that  this  money  was  paid  to  Smith  to  enable 
him  to  complete  his  purchase  of  the  property ;  that  subsequently 
Charlotte  A.  Kissel  died,  whereupon  her  executors  transferred 
the  said  mortgage  to  Rudolph  H.  Kissel  on  February  9,  1897. 
On  January  22,  1897,  Smith  and  wife  conveyed  the  premises 
in  question  to  Bashford,  a  clerk  in  the  employ  of  the  defendant, 
and  it  was  conceded  that  that  was  a  conveyance  for  the  benefit  of 
defendant.  Smith  testified  that  from  the  1st  of  December,  1896,  to 
the  1st  of  January,  1897,  he  had  collected  all  the  rents  of  the  prop- 
erty and  that  subsequently  the  defendant  sold  the  property.  The 
plaintiff  then  rested,  whereupon  the  defendant  testified  that  he  had 
no  knowledge  that  the  plaintiflE  had  any  interest  in  the  contract  or 
the  property  until  the  commencement  of  the  action ;  that  some  time 
early  in  1896  Smith  applied  to  the  defendant  for  a  loan  of  $15,000 
to  make  a  cash  payment  for  the  purchase  of  this  property;  that 
Smith  stated  to  the  defendant  that  if  the  defendant  would  procure 
that  loan  he  (Smith)  could  sell  the  property  within  six  months, 
would  attend  to  the  management  and  sale  of  the  property  and  would 
divide  with  the  defendant  the  profits  that  he  received  in  the  trans- 
action, and  that  at  that  time  Smith  wrote  the  defendant  a  letter 
which  was  introduced  in  evidence,  as  follows : 
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"My  Dear  Sib. —  In  consideration  of  your  procuring  $15,000 
from  Charlotte  A.  Eissel  to  contribute  towards  the  purchase  of  the 
Grace  Church  property,  (13th  to  14th  Streets),  I  will  divide  with 
you  all  profits. 

"  Yours  very  truly, 

"J.B.SMITH." 

He  also  testified  that  Smith  and  the  defendants  had  interviews  from 
time  to  time  in  relation  to  the  sale  of  the  property  at  which  Smith 
stated  that  he  was  doing  his  utmost  to  sell  it ;  that  these  interviews 
continued  until  January,  1897,  when  Smith  came  to  the  oflSce  of  the 
defendant  and  said  that  for  private  reasons  he  wanted  this  property  put 
in  the  hands  of  some  one  else ;  that  one  of  the  defendant's  clerks 
would  do ;  that  he  wanted  the  property  transferred  at  once  —  within 
twenty-four  hours  —  whereupon  the  defendant  called  up  an  attor- 
ney, and  the  property  was  conveyed  by  Smith  to  Bashford,  one  of 
the  defendant's  clerks  ;  that  Smith  still  continued  his  efforts  to  pro- 
cure a  purchaser  for  the  property.  After  this  second  mortgage 
became  due  proceedings  were  commenced  to  foreclose  it,  and  while 
that  action  was  pending,  some  time  in  February  or  March,  1898, 
Siaith  came  to  the  defendant  and  said  that  he  was  in  trouble ;  that  the 
defendant  was  having  the  mortgage  foreclosed.  To  this  the  defend- 
ant replied  that  the  mortgage  belonged  to  his  brother  and  that  he  was 
conducting  his  own  affairs,  to  which  Smith  replied,  "  Well,  *  *  * 
you  can  control  it,"  to  which  the  defendant  said,  "  That  is  possible ; 
I  can  control  it  by  paying  it."  Smith  said,  "  What  are  you  doing 
this  for?  *  *  *  You  have  got  everything  that  you  can  get  by  a 
foreclosure,  and  what  do  you  want  to  keep  on  for  J  *  *  *  Why  do 
you  want  to  keep  on  ?  You  have  got  everything ;  you  have  got  the 
title  in  your  own  name.  You  have  controlled  this  mortgage,  and,  if 
you  foreclose  it,  what  are  you  doing  it  for  ?  I  have  had  a  great  deal 
of  trouble,  and  it  will  only  add  further  harm  and  trouble.  *  *  * 
This  thing  is  all  ended,"  to  which  the  defendant  replied,  "  I  am 
doing  it  to  get  an  undisputed  title  to  this  property,  because  now  I 
have  to  bear  the  burden.  You  are  out  of  it,  and  under  those  cir- 
cumstances I  want  to  be  sure  of  my  title,"  to  which  Smith  said, 
"  How  can  you  be  more  sure  of  your  title  than  you  are  now  ?  Yon 
own  the  thing ;  you  own  the  mortgage.  I  can't  do  anything  more, 
and  why  don't  you  stop  ? "     That  Smith  further  said  that  he  would 
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eall  it  square  if  the  defendant  ^^  will  take  care  of  the  mortgage.*' 
That  the  defendant  reminded  Smith  of  the  fact  that  the  burden 
was  coming  along ;  that  it  was  a  very  great  one ;  that  this  first 
mortgage  of  his  became  due  in  six  months,  that  the  second  mort- 
gage was  due,  and  then  said  to  Smith :  "  You  can't  do  anything 
here.  You  tell  me  yourself  that  you  have  no  money,  that  you  are 
insolvent ; "  that  "  under  those  circumstances  this  is  no  longer  a  joint 
account,"  and  Smith  replied :  "  That  is  perfectly  true.  I  don't 
want  any  more  interest  in  the  thing,  but  there  is  no  necessity  of 
anything  between  us;  you  have  got  it  now;"  that  Smith  then 
abrogated  the  contract  which  was  only  a  verbal  one  between  the 
parties,  and  the  defendant  accepted  the  abrogation  in  consideration 
of  his  letting  Smith  off  from  further  annoyance,  the  defendant  to  take 
care  of  the  mortgages ;  that  the  mortgages  were  taken  care  of  by 
the  defendant,  and  Smith  took  no  further  interest  in  the  property 
until  the  suit  was  commenced  ;  that  at  the  time  of  this  conversation 
tliere  was  no  negotiation  pending  for  the  sale  of  the  property. 
After  this  contract  the  defendant  entered  into  negotiations  for  the 
sale  of  the  property  and  subsequently  made  a  contract  with  the  pur- 
chaser to  sell  the  property  for  $165,000.  To  complete  that  contract 
the  defendant  paid  the  second  mortgage  of  $15,000  and  also  the 
firet  mortgage  for  $125,000,  and  then  procured  a  new  mortgage  upon 
the  property  for  $100,000,  paying  the  difference  in  cash,  and  also 
paying  the  charges,  commissions  for  obtaining  the  loan  and  unpaid 
taxes ;  that  he  advanced  $32,000  in  cash  to  put  the  thing  through 
and  received  the  difference  between  the  amount  that  he  had  pro- 
cured on  the  property  and  the  purchase  price  of  the  property  in  a 
second  mortgage  upon  the  property  made  by  the  purchaser ;'  that  he 
made  these  payments  entirely  relying  upon  the  agreement  witli 
Smith,  that  Smith  released  all  claim  against  the  agreement  to  divide 
the  profits,  and  without  knowledge  of  any  assignment  by  Smith  to 
the  plaintiff,  treating  the  whole  transaction  as  a  complete  abroga- 
tion of  the  agreement  between  himself  and  Smith  to  divide  any  of 
the  profits  realized  upon  this  transaction. 

It  is  quite  apparent  that  the  real  consideration  for  Smith's  release 
of  this  interest  in  the  property  was  the  agreement  by  tiie  defendant 
to  release  Smith  from  any  obligation  tliat  he  was  under  in  relation 
to  the  mortgages  then  upon  the  property  and  by  which  the  defend- 
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ant  assumed  these  obligations  and  agreed  to  furnish  the  monej 
necessary  to  protect  the  property.  When  the  agreement  for  the 
division  of  the  profits  was  mjwie  Smith  owned  the  property.  He 
subsequently  conveyed  it  to  the  defendant's  clerk,  and  the  fact  that 
shortly  afterwards  judgment  was  entered  against  Smith  explains 
this  conveyance.  Undoubtedly  this  conveyance  would  not  change 
the  legal  obligation  of  the  defendant  to  account  to  Smith  for  any 
profits  subsequently  realized  in  the  disposition  of  the  property ;  but 
when  Smith  came  to  the  defendant  and  stated  that  he  could  do 
nothing  further  in  relation  to  it ;  that  the  foreclosure  of  the  mort- 
gage for  $15,000  was  embarrassing  him  and  requested  the  defend- 
ant to  take  care  of  the  mortgages,  and  in  consideration  thereof  that 
he  would  release  the  defendant  from  all  claim  for  any  interest  in 
the  profits,  the  defendant  accepting  that  in  good  faith,  and  subse- 
quently paying  off  the  mortgages  upon  the  property,  the  considera- 
tion for  Snaith's  release  of  his  interest  in  the  profits  was  the  obligation 
assumed  and  carried  out  by  the  defendant  of  providing  the  money 
necessary  to  pay  the  incumbrances  upon  the  property  and  his  sub- 
sequently paying  off  these  mortgages,  was  certainly  a  valuable  con- 
sideration for  Smith's  release  of  his  right  to  any  portion  of  the 
profits.  There  was  no  possible  defense  by  Smith  to  the  foreclosure 
of  the  mortgage  for  $15,000.  The  defendant  has  assumed  no  obli- 
gation as  to  it,  and  if  that  foreclosure  had  been  carried  out  and  the 
property  sold,  it  is  quite  clear  that  Smith  would  have  had  no 
further  interest  in  the  transaction.  Smith  had  been  unable  to  effect 
a  sale  of  the  property,  and  there  were  then  no  profits  to  which  he 
would  have  been  entitled ;  and  there  is  not  the  slightest  evidence 
to  show  that  at  the  time  of  this  transaction  there  was  any  offer  for 
the  property,  or  negotiations  for  its  sale.  Assuming  that  this 
account  of  the  transaction  by  the  defendant  was  true,  there  was  a 
perfect  valid  agreement  by  which  Smith's  interest  in  the  property 
was  discharged,  and  the  defendant  acting  upon  that  agreement, 
discharging  Smith  from  all  liability  upon  his  obligations,  terminated 
Smith's  relation  to  the  property  and  any  rights  tliat  he  would  have 
under  his  agreement  with  the  defendant.  There  was  no  obligation 
upon  the  defendant  to  make  these  large  payments  that  were  neces* 
Bary  to  pay  the  mortgage  on  the  property,  and  he  paid  these  mort- 
gages relying  upon  Smith's  agreement  to  abrogate  their  understand- 
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ing  as  to  the  divifiioii  of  the  profits.  Upon  the  performance  by 
defendant  of  this  agreement  Smith's  right  to  any  future  interest 
in  the  profits  was  at  an  end. 

The  plaintiff  produced  an  assignment  of  Smith's  right  under  this 
agreement  with  the  defendant  date4  April  2,  1897.     This  was  some 
time  before  the  arrangement  between  Smith  and  the  defendant  by 
whicli  Smith  terminated  his  interest  in  the  contract.     The  evidence 
is  clear  that  the  defendant  had  no  knowledge  of  this  transfer.     The 
plaintiff  gave  him  no  notice  of  it  and  the  defendant  continued  to 
treat  Smith  as  the  principal  and  relying  upon  Smith's  undertaking 
made  these  payments  and  relieved  Smith  from  his  obligations  upon 
the  mortgages.     There  can  be  no  question  but  that  in  the  absence 
of  knowledge  of  the  assignment  the  plaintiff  was  justified  in  treat- 
ing Smith  as  the  person  entitled  to  whatever  rights  there  were 
nnder  the  contract,  and  the  plaintiff,  therefore,  is  bound  by  the  act 
of  Smith,  her  assignor,  in  releasing  the  defendant  from  any  obliga- 
tion under  the  contract  in  relation  to  the  profits  to  be  realized  from 
the  sale  of  this  property.     It  is  true  that  Smith  denies  that  he 
made  this  agreement  with  the  defendant,  but  the  court  has  found 
in  favor  of  the  defendant  upon  satisfactory  evidence,  and  we  are 
not  justified  in  interfering  with  the  findings  by  the  trial  court.     It 
is  qnite  clear  that  by  this  agreement  Smith,  for  a  valuable  considera- 
tion, released  the  defendant  from  any  obligation  to  account  for  the 
subsequent  profits  realized  from  a  sale  of  the  property,  and  that  this 
agreement  being  found,  the  court  below  was  right  in  dismissing  the 
complaint. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Van  Bbukt,  P.  J.,  O'Bbien,  MoLauohun  and  Hatch,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 

App.  Div.— Vol.  XCII.        16 
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Charles  W.  Purdy,  Appellant,  v,  Richard  K.  Baker,  Respondent. 

Siay  of  proceedings  in  one  action  not  proper  in  anotJier — an  injunction  rnay  in  a 

proper  eaee  be  granted. 

Where  an  action  brought  in  the  Supreme  Court  in  Schuyler  county  by  Baker 
against  one  Purdy,  and  an  action  at  law  brought  in  the  Supreme  Court  in  the 
county  of  New  York  by  Purdy  against  Baker  are  both  pending  at  the  same 
time,  a  motion  made  by  Purdy  in  the  New  York  county  action  for  an  order 
staying  proceedings  in  the  Schuyler  county  action  is  properly  denied;  such  & 
motion  must  be  made  in  the  Schuyler  county  action. 

Semblc,  that  in  a  proper  case  the  court  might  entertain  an  application  for  an 
injunction  in  one  suit  to  restrain  the  proceedings  in  another. 

Appeal  bj  the  plaintiff,  Charles  W.  Purdy,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th 
day  of  January,  1904,  denying  the  plaintiff's  motion  for  a  stay  of 
proceedings  in  an  action  brought  by  Richard  K.  Baker,  the  defend- 
ant herein,  against  the  plaintiff  in  the  county  of  Schuyler. 

WiUiam  C.  Wolf,  for  the  appellant. 

Secmian  MiUevy  for  the  respondent 

Ikoraham,  J. : 

It  is  quite  clear  that  the  court  properly  denied  this  motion,  as 
any  application  to  stay  the  proceedings  in  the  action  brought  in 
Schuyler  county  must  be  made  in  that  action.  The  motion  is  not 
for  an  injunction  to  restrain  the  defendant  from  proceeding  in 
another  action,  which  the  Supreme  Court  would  in  a  proper  case 
have  jurisdiction  to  grant,  but  simply  an  application  made  for  an 
order  staying  proceedings  in  another  action.  This  action  is  one  at 
law,  brought  to  recover  damages  for  a  •breach  of  a  contract.  No 
equitable  relief  is  asked,  and  the  court  is  asked  to  exercise  none  of 
the  powers  of  a  court  of  equity. 

Actions  for  an  accounting  in  which  a  court  of  equity  had  jurisdic- 
tion over  all  the  parties  interested  in  a  fund  in  the  hands  of 
trustees,  or  where  the  court  has  power  by  its  process  to  bring  all 
the  parties  interested  in  the  fund  before  it,  and  to  determiue  all 
their  rights,  are  not  in  point.  There,  the  court,  by  virtue  of  its 
equitable  power,  requires  all  persons  interested  in  the  fund  to  come 
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in  as  parties  to  the  action  and  enjoins  them  from  instituting  other 
actions  against  the  trustee,  as  all  their  rights  can  be  protected  by 
the  decree  in  the  equitable  action.  No  such  relief  is  asked  in  this 
case.  Here  the  two  actions  are  in  the  Supreme  Court,  but  in 
different  counties.  All  motions  in  the  action  in  Schuyler  county 
must  be  made  in  that  action,  and  not  in  another  action  pending  in 
New  York  county.  All  of  the  cases  cited  by  the  plaintiflE  were 
either  actions  in  equity  in  which  the  court  had  before  it  all  the 
parties  interested  and  where  the  proceeding  was  to  determine  the 
rights  of  the  several  parties  to  a  specific  fund  or  specific  property, 
or  where  the  motion  to  stay  the  proceedings  was  made  in  the  action, 
the  proceedings  in  which  were  stayed.  The  Supreme  Court  in 
Schuyler  county  can  determine  whether  or  not  that  action  should 
be  tried  before  this  action,  and  the  determination  of  that  question 
should  be  left  to  that  court. 

For  this  reason,  I  think,  the  order  appealed  from  should  be 
affirmed*  with  ten  dollars  costs  and  disbursements. 

Van   Brunt,  P.  J.,  O'Brien,  McLaughun  and   Hatch,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  John  T.  Stephen- 
son, Relator,  v.  Francis  V.  Greene,  as  Police  Commissioner  of 
the  Police  Department  of  the  City  of  New  York,  Respondent. 

Trial  of  a  police  captain  —  evidence  ineufflcient  to  ettaUiek  that  Tie  permitted  di$' 
orderly  haueee  to  exiet  or  that  lie  failed  to  report  etupidoue  placee  —  toJicU  are 
*  *  euepidoue  plaeee.  *' 

In  reTiewiDg,  pursuant  to  a  writ  of  certiorari,  the  action  of  the  police  commis- 
sioner of  the  city  of  New  York  in  dismissing  a  police  captain  after  a  trial  on 
charges,  it  is  the  duty  of  the  Appellate  Division  to  determine  in  the  first 
instance  whether  there  was  any  competent  proof  of  all  the  facts  necessary  to 
he  proved  to  justify  the  conviction,  and  if  so,  then  to  determine  whether  there 
was  such  a  preponderance  of  evidence  against  the  determination  of  the  com- 
missioner as  would  necessitate  setting  aside  the  verdict  of  a  jury  as  against  the 
weight  of  evidence,  had  a  jury  found  the  existence  of  such  facts  in  an  action  in 
the  Supreme  Court 
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EvideDce  that  on  a  single  occasion  strangers  were  able  to  obtain  admission  to  a 
hotel  without  difficultj,  and  found  therein  women  ready  to  participate  in 
immoral  acts,  is  not  sufficient  to  establish  that  the  house  was  a  disorderly  one 
where  common  prostitutes  resorted  and  resided. 

The  rule  of  the  New  York  police  department  requiring  police  captains  to  report 
the  ''location  of  all  suspicious  places  and  places  where  it  is  suspected  that 
violations  of  the  law  are  planned  or  occur,"  and  which  is  silent  as  to  what  con- 
stitutes a  "suspicious  place,"  contemplates  that  the  determination  of  that 
matter  shall  be  left  to  the  judgment  and  discretion  of  the  police  captain;  such 
Judgment  and  discretion  must  be  founded  upon  evidence  and  not  upon  a  mere 
whim  or  caprice  on  the  part  of  the  police  captain. 

Cebtiobajii  issued  ont  of  the  Supreme  Court  and  attested  on  the 
3d  day  of  March,  1903,  directed  to  Francis  V.  Greene,  as  police 
commissioner  of  the  police  department  of  the  city  of  New  York, 
commanding  him  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  New  York  all  and  singular  his  proceedings  had  in 
removing  the  relator  from  the  police  force  of  the  police  department 
of  the  city  of  New  York. 

Frank  S.  Blacky  for  the  relator. 

Terence  Farley^  for  the  respondent. 

McLaughlin,  J. : 

The  relator,  a  police  captain  assigned  to  duty  in  the  eleventh  pre- 
cinct in  the  city  of  New  York,  was,  on  the  9th  day  of  December,  1902, 
charged  by  the  police  commissioner  and  by  the  senior  police  inspec- 
tor with  (1)  conduct  unbecoming  an  officer ;  (2)  conduct  injurious 
to  the  public  peace  and  welfare ;  (3)  neglect  and  disobedience  of 
orders  and  of  the  rules  and  regulations  of  the  police  department ; 
(4)  neglect  of  duty ;  (5)  making  false  reports  under  rule  44,  para- 
graph B. 

The  charges  contained  three  specifications,  which  were,  in  substance, 
(1)  that  from  the  6th  day  of  August,  1902,  to  the  date  the  charges  were 
made  he  suffered  and  permitted  six  houses  of  prostitution,  the  street 
numbers  of  which  were  given,  to  be  kept  and  maintained  in  the 
district  to  which  he  was  assigned ;  (2)  that  during  the  same  time,  at 
four  places,  the  street  numbers  of  which  were  given,  he  permitted 
persons  to  traffic  in  intoxicating  liquors  without  a  liquor  tax  certificate, 
in  violation  of  subdivision  1  of  section  11  of  the  Liquor  Tax  Law 
(See  Laws  of  1896,  chap.  112,  as  amd.  by  Laws  of  1897,  chap.  312); 
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(3)  tliat  daring  tlie  same  time  be  '^  bad  reasonable  grounds  for  sus- 
picion "  tbat  violations  of  law  were  occurring  and  were  planned  to 
occur  at  eigbt  places,  designated  by  street  numbers,  and  tbat  it  was 
his  duty,  under  the  rules  and  regulations  of  tbe  police  department, 
to  report  tbem  as  suspicious  places  in  tbe  montbly  reports  made  by 
him  for  September,  October,  November  and  December,  which  he 
failed  and  neglected  to  do,  and  tliereby  concealed  from  his  superior 
officers  the  fact  that  such  places  were  suspicious. 

Upon  the  charges  stated,  as  supplemented  by  the  specifications 
indicated,  the  relator,  after  a  trial  had  before  the  first  deputy  com- 
missioner, was  found  guilty  and  by  the  police  commissioner  dismissed 
from  the  police  force.  The  relator  thereupon  obtained  a  writ  of  cer- 
tiorari for  the  purpose  of  having  the  proceedings  which  resulted  in  his 
dismissal  reviewed  by  this  court.  The  Code  of  Civil  Procedure  gives 
him  the  right  to  this  review  (Chap.  16,  tit.  2,  art.  7),  and  it  also 
limits  the  review  to  certain  questions,  among  which  is  a  determina- 
tion of  whether  there  was  any  competent  proof  of  all  the  facts  nec- 
essary to  be  proved  in  order  to  authorize  the  making  of  the  deter- 
mination, and  if  so,  whether  there  was  "  upon  all  the  evidence  such  a 
preponderance  of  proof  against  the  existence  of  any  of  those  facts 
that  the  verdict  of  a  jury  affirming  the  existence  thereof  rendered 
in  an  action  in  the  Supreme  Court,  triable  by  a  jury,  would  be  set 
aside  by  the  court  as  against  the  weight  of  evidence."  (Code  Civ. 
Proc.  §  214:0.)  It  is  our  duty,  therefore,  in  reviewing  the  proceedings, 
to  determine  in  the  first  instance  whether  there  was  any  competent 
proof  of  all  the  facts  necessary  to  be  proved  to  justify  the  convic- 
tion, and  if  so,  then  to  determine  whether  there  was  such  a  prepon- 
derance of  evidence  against  the  determination  of  the  commissioner 
as  would  necessitate  setting  aside  the  verdict  of  a  jury  as  against 
the  weight  of  evidence,  had  a  jury  found  the  existence  of  such 
facts  in  an  action  in  the  Supreme  Court.  {People  ex  rel.  MoAleer 
V.  French,  119  N.  Y.  502.) 

Mindful  of  the  duty  thus  imposed,  we  have  carefully  examined 
the  record,  and  after  such  examination  the  court  is  unanimously  of 
the  opinion  that  the  findings  of  the  commissioner  are  so  manifestly 
against  the  weight  of  evidence  that  the  same  must  be  set  aside. 

Having  reached  this  conclusion,  it  would  serve  no  good  purpose 
to  set  out  at  length  the  evidence  bearing  upon  such  charges,  except 
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in  60  far  as  the  same  relate  to  one  house,  No.  73  Elizabeth  street, 
it  being  strenuously  urged  that  as  to  this  house  at  least  the  evidence 
was  sufficient  to  justify  the  relator's  dismissal.  It  is  sufficient  to  say 
that  the  evidence  did  not  establish  that  houses  of  prostitution  had 
been  kept  and  maintained  at  the  times  and  places  stated,  or  that 
there  had  been  any  dereliction  of  duty  on  the  part  of  the  relator 
with  reference  to  such  houses.  And  as  to  the  illegal  sales  of  liquor, 
the  evidence  established  at  most  a  mere  technical  violation,  for 
which  it  would  be  unreasonable  and  unjust  under  the  facts  proved 
to  hold  the  relator  guilty  of  neglect  of  duty  because  he  did  not 
prevent  them. 

As  to  the  commissioner's  findings  in  so  far  as  the  same  relate  to 
73  Elizabeth  street.  It  will  be  borne  in  mind  that  the  charges  in 
this  respect  were  that  it  was  a  house  of  prostitution  which  the 
relator  suffered  and  permitted  to  exist  during  the  time  stated  and 
that  he  made  false  reports  with  reference  thereto  in  that  he  did  not 
characterize  it  in  the  monthly  reports  made  by  him  for  September, 
October,  November  and  December  as  a  suspicious  place.  As  to  the 
character  of  the  house  seven  witnesses  were  produced,  six  of  whom 
wei'e  detectives  connected  with  the  district  attorney's  office,  and  the 
seventh  a  police  officer  (none  of  them  under  the  control  of  the 
relator),  who  testified,  in  substance,  that  on  the  twenth-sixth  of 
November  they,  without  difficulty,  gained  admittance  to  73  Eliza- 
beth street ;  that  upon  entering  the  place  they  were  met  by  a  woman, 
apparently  in  charge,  who,  upon  being  informed  of  what  they 
desired,  directed  them  to  go  to  the  floor  above  where  several  women 
were  found  ready  to  participate  in  immoral  acts ;  that  they  made 
but  one  visit  to  the  place  and  there  was  nothing  in  the  external 
appearance  of  the  building  which  indicated  that  it  was  a  disorderly 
house,  or  that  illicit  practices  were  being  conducted  in  it,  nor  did  the 
dress  of  the  women  whom  they  saw  indicate  that  they  were  prosti- 
tutes. It  did  not  appear  when  these  women  entered  the  place  how 
long  they  remained,  whether  they  or  women  of  like  character  had 
been  there  before  or  went  there  thereafter.  The  evidence,  there- 
fore, at  most  simply  established  that  on  a  single  occasion  in  a  hotel, 
strangers,  so  far  as  appearances  were  concerned,  were  able  to  obtain 
admission  to  the  building  without  difficulty  and  obtain  therein  women 
for  immoral  purposes.    This  fell  far  short  of  establishing  that  the 
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house  was  a  disorderly  one  where  common  prostitutes  i*esorted  and 
resided  {Bamesciotta  v.  People^  10  Hun,  139 ;  Commonwealth  v. 
Lamhert^  12  Allen,  177;  People  v.  Gastro^  75  Mich.  127;  People 
V.  PinkerUm^  79  id.  110 ;  State  v.  Lee^  80  Iowa,  75 ;  Sta/te  v,  Ocvr- 
inff^  74  Maine,  152),  and  the  finding  that  it  was  a  hoose  of  this 
character  wliich  the  relator  suffered  and  permitted  to  be  maintained 
is  not  sustained  by  the  evidence. 

This  brings  us  to  a  consideration  of  the  second  branch  of  the 
inquiry,  and  that  is,  whether  the  relator  was  guilty  of  making  false 
reports  under  rule  44,  paragraph  B,  with  reference  to  this  house,  in 
that  he  did  not  designate  it  in  his  reports  as  a  suspicious  place. 
This  rule,  in  so  far  as  the  same  is  material  to  the  question  under  dis- 
cussion, provides  that  captains  of  the  police  force  shall  make,  sign 
and  transmit  monthly  reports  in  duplicate,  one  copy  to  the  police 
commissioner  and  one  copy  to  the  first  or  second  deputy,  stating  the 
following  among  other  things :  ^^  4.  Location  of  all  suspicious  places 
and  places  where  it  is  suspected  that  violations  of  the  law  are  planned 
or  occur."  The  rule  is  silent  as  to  what  constitutes  a  "  suspicious 
place,"  but  it  is  fair  to  assume  that  the  same  is  to  be  determined  by 
the  exercise  of  good  judgment  and  discretion  on  the  part  of  the 
captain  of  the  precinct,  since  he  is  required  to  make  the  report. 
Such  judgment  and  discretion,  however,  are  not  a  mere  whim  or 
caprice  upon  his  part,  but  must  have  for  their  foundation  some  evi- 
dence. Otherwise,  it  is  not  difficult  to  see  how  reputations  might 
be  seriously  injured  and  the  value  of  property  easily  depreciated. 
This  seems  to  have  been  the  view  entertained  by  the  police  depart- 
ment, because  in  this  connection  it  appeared  that  the  relator,  prior  to 
the  time  the  charges  were  preferred  against  him,  asked  his  superior 
officer  —  Inspector  Brooks  —  what  constituted  a  "  suspicious  place," 
to  which  the  inspector  replied :  "  He  thought  the  Captain  of  the 
precinct  should  be  the  better  judge  of  that;  that  he  should  be 
guided  by  the  reports  made  to  him  by  detectives  and  officers  doing 
duty  in  citizens'  clothes  and  his  personal  visits  to  the  place,  whether 
or  not  it  should  be  termed  a  suspicious  place."  The  relator  himself 
testified  that  he  had  always  considered  it  necessary  for  a  captain  to 
obtain  some  evidence  that  the  law  was  being  violated  at  a  place, 
before  entering  it  upon  his  list  as  suspicious,  and  that  was  the  way 
he  had  always  been  guided  as  a  captain  of  police. 
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Here  there  is  no  evidence,  as  it  seems  to  me,  which  woald  have 
justified  tlie  relator  in  characterizing  the  place  in  his  reports  for  the 
months  stated  as  a  suspicious  one.  It  is  true  he  had  been  told  by 
his  superior  ofEicer  that  complaints  had  been  made  that  the  house 
was  disorderly,  and  he  had  been  asked  as  early  as  August  to  investi- 
gate such  charges  and  make  a  report,  which  he  did,  and  in  which. he 
stated :  "  No.  73  Elizabeth  Street  is  a  four  story  building,  which  is  a 
duly  licensed  hotel  and  is  conducted  by  one  Florino  Capparelli. 
Owing  to  the  number  of  complaints  received  against  said  premises, 
which  is  patronized  almost  exclusively  by  Italians,  I  have  caused 
the  members  of  my  command  detailed  to  duty  in  plain  clothes  to 
frequently  visit  the  same  at  irregular  hours  of  the  day  and  night,  and 
I  have  also  made  personal  inspections  of  said  place,  and  while  it  is 
barely  possible  that  technical  violations  of  law  may  occur  thereat,  I 
have  been  unable  up  to  the  present  to  secure  any  evidence  which 
would  justify  me  in  taking  any  action  against  tlie  proprietor  thereof.'* 
It  also  appeared  that  the  relator  detailed,  from  time  to  time,  at  least 
ten  different  police  oflScers  to  make  an  investigation  and  report, 
seven  of  whom  testified,  in  substance,  that  under  the  direction  of 
the  relator  they  visited  the  house  frequently,  in  various  disguises, 
at  different  hours  of  the  day  and  night ;  one  of  them  stated  that  he 
gained  admittance  to  the  building  from  an  adjoining  roof,  while 
another  that  he  secreted  himself  within  the  building  for  a  short 
period  of  time,  and  all  of  them  stated  that  they  were  unable  to  dis- 
cover any  evidence  that  it  was  a  disorderly  house  or  that  disorderly 
practices  were  carried  on  in  it ;  tlie  other  three  were  present  at  the 
trial,  ready  to  be  sworn,  and  it  was  conceded  that  their  testimony 
would  corroborate  the  testimony  given  by  the  other  officers,  show- 
ing active  vigilance  on  the  part  of  the  relator  to  determine  the 
character  of  the  house  and  enforce  the  law  with  reference  to  its 
inmates,  and  his  inability  to  obtain  any  evidence  against  it.  In 
corroboration  of  these  witnesses  at  least  five  others  were  produced, 
who  testified,  in  substance,  that  some  or  all  of  them  lodged  in  the 
building  from  about  the  first  of  September  to  the  first  of  December, 
and  they  never  saw  any  disorderly  acts  committed,  nor  any  women 
in  the  house  except  one  who  did  the  cleaning.  The  relator  himself 
testified  that  he  had  made  personal  inspections,  and  he  detailed  at 
length  the  efforts  which  he  had  mcule  through  the  officers  under  his 
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command,  employing  ''  stool  pigeons,"  obtaining  officers  from  other 
precincts,  and  that  he  was  unable  to  obtain  any  evidence  which 
MTOuld  have  justified  him  in  taking  proceedings  against  the  pk'o- 
prietor  or  reporting  the  house  as  a  suspicious  one. 

Under  such  circumstances  I  do  not  think  it  can  be  said  that  the 
reports  which  he  made  were  false,  and  the  finding  of  the  commis- 
Bioner  that  they  were  is  against  the  preponderance  of  evidence. 

In  conclusion,  therefore,  it  seems  to  me  that  tlie  findings  of  the 
commissioner,  judging  the  relator  guilty  of  the  charges  made  against 
him,  are  against  the  weight  of  evidence,  and  for  that  reason  the 
same  should  be  set  aside,  the  writ  sustained  and  the  relator 
reinstated  in  his  former  position,  with  fifty  dollars  costs  and 
disbursements. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  Laugh  mn,  J  J., 
concurred. 

Proceedings  annulled,  writ  sustained  and  relator  reinstated,  with 
fifty  dollars  costs  and  disbursements. 


Thokas    R.    McMann,    Respondent,    v.    Edward    A.    Brown, 

Appellant. 

DumiutU  of  an  action  for  a  failure  to  proiecuteit  —  toTien  it  is  proper. 

Upon  a  motion,  made  September  18,  1908,  to  dismiss  a  complaint  for  a  failure  to 
prosecute  the  action,  it  appeared  that  issue  was  joined  therein  August  21, 
1900;  that  a  note  of  issue  was  filed  on  the  22d  day  of  August,  1902,  but  that 
DO  notice  of  trial  was  served  until  October,  1908,  after  the  motion  to  dismiss 
the  complaint  had  been  made.  No  excuse  was  given  for  the  delay  except  the 
bare  statement  that  through  "inadvertence"  the  notice  of  trial  was  not  sooner 
served. 

Beld,  that  the  excuse  offered  did  not  furnish  any  basis  whatever  for  the  exercise 
of  judicial  discretion  and  that  the  motion,  to  dismiss  the  complaint  for  a  failure 
to  prosecute  the  action  within  section  822  of  the  Code  of  Civil  Procedure  and 
rule  86  of  the  (General  Rules  of  Practice,  should  be  granted. 

Appeal  by  the  defendant,  Edward  A.  Brown,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
Ist  day  of  December,  1903,  denying  the  defendant's  motion  to  dis- 
mias  the  plaintifiPs  complaint. 
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Philip  A.  Rorty^  for  the  appellant. 

(7.  F.  Ooddard^  for  the  respondent. 

MoLauohlin,  J. : 

Defendant  appeals  from  an  order  denying  a  motion  to  dismiss  the 
complaint  on  the  ground  that  plaintiff  has  unreasonably  neglected 
to  prosecute  the  action.  Issue  was  joined  in  the  action  on  August 
21,  1900.  The  motion  was  made  September  18,  1903.  The  facts 
upon  which  defendant  claimed  that  he  was  entitled  to  have  the 
complaint  dismissed  are  similar  to  those  stated  in  Fisher  Malting 
Co.  V.  Brown  (92  App.  Div.  251),  and  it  is,  therefore,  unneces- 
sary to  restate  them.  In  the  affidavit  of  the  plaintiff's  attorney 
used  in  opposition  to  the  motion  the  statement  is  made  that  a 
note  of  issue  was  filed  on  the  22d  day  of  August,  1902,  but 
the  fact  is  not  denied  that  no  notice  of  trial  was  served  until 
October,  1903,  and  until  after  the  motion  to  dismiss  was  made. 
The  note  of  issue  filed  was  ineffectual  because  the  action  had  not 
then  been  noticed  for  trial.  (Code  Civ.  Proc.  §  977.)  No  excuse 
was  given  for  the  delay,  except  the  bare  statement  that  through 
"  inadvertence  "  the  notice  of  trial  was  not  sooner  served.  If  the 
mere  statement  of  ^^  inculvertence  "  is  to  be  treated  as  furnishing  an 
adequate  excuse  for  delay  of  over  three  years,  then  section  822  of 
the  Code  of  Civil  Procedure  and  rule  36  of  the  General  Rules  of 
Practice  serve  little  purpose.  Such  a  statement  alone  furnishes  no 
basis  whatever  for  the  exercise  of  judicfal  discretion.  No  excuse 
for  the  neglect  to  prosecute  the  action  was  given  by  plaintiff, 
and  for  the  reasons  stated  in  the  opinion  delivered  in  Fisher  Malt- 
ing Co.  V.  Brown  {supra)  the  motion  to  dismiss  the  complaint 
should  have  been  granted. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  to 
dismiss  granted,  with  costs  of  the  action  and  ten  dollars  costs  of  the 
motion. 

Van  Brunt,  P.  J.,  Pattbbson,  O'Brien  and  Lauohlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  dismiss  granted,  with  costs  of  action  and  ten  dollars  costt 
of  motion. 
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FisHEB  Maltino  (Company,  Respondent,  v,  Edward  A.  Brown, 

Appellant. 

DUmimd  qf  an  action  for  a  failure  to  pro§eeute  it — when  it  is  proper. 

Upon  a  motion  made  September  18,  1903,  to  dismiss  a  complaint  for  a  failure  to 
prosecute  the  action,  it  appeared  that  issue  was  joined  therein  August  21, 1900; 
tiiat  no  further  steps  were  taken  until  after  the  motion  to  dismiss  the  complaint 
had  been  made;  that  the  plaintifTs  attorney  then  noticed  the  case  for  trial  and 
filed  a  note  of  issue. 

Edd,  that  the  defendant  had  established  a  prima  facie  case  of  unreasonable 
neglect  to  prosecute  the  action  within  section  822  of  the  Code  of  Civil  Proced- 
ure and  rule  86  of  the  General  Rules  of  Practice,  and  that,  in  the  absence  of 
any  explanation  of  such  neglect  by  the  plaintiff*  the  motion  should  have  been 
granted. 

Appeal  by  the  defendant,  Edward  A.  Brown,  from  an  order  of 
the  Sapreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
Ist  day  of  December,  1903,  denying  the  defendant's  motion  to  dis- 
miw  the  plaintifPs  complaint. 

Philip  A.  Itorty^  for  the  appellant. 

C.  F.  Ooddardy  for  the  respondent. 

K cLauohlin,  J. : 

This  action  was  commenced  in  May,  1900,  by  the  personal  serv- 
ice of  a  summons  and  complaint,  and  issue  was  joined  therein  by 
the  service  of  an  amended  answer  on  the  21st  of  August,  1900.  No 
further  steps  appear  to  have  been  taken  until  on  September  18, 
1903,  a  motion  was  made,  which  resulted  in  the  order  appealed 
from)  to  dismiss  the  complaint  upon  the  ground  that  the  plaintiff 
had  unreasonably  neglected  to  proceed  in  the  action.  The  plain- 
tiff's attorney  then  noticed  the  cause  for  trial  and  filed  a  note  of 
ifisue.     The  motion  was  denied  and  defendant  appeals. 

The  fact  is  uncontradicted  that  after  issue  had  been  joined  the 
plaintiflE  for  upwards  of  three  years  did  nothing  whatever  to  bring 
the  action  to  trial,  and  in  the  meantime  younger  issues  have  been 
tried  in  their  regular  order.  These  facts,  under  section  822  of  the 
Code  of  Civil  Procedure  and  rule  36  of  the  General  Eules  of  Prac- 
tice^ made  out  9^  prima  fade  case  of  unreasonable  neglect  to  pro- 
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ceed  in  the  action.  Unreasonable  neglect  having  been  shown,  the 
burden  of  excusing  the  same  was  thrown  upon  the  plaintiff,  but  in  the 
affidavit  used  in  opposition  to  the  motion  no  explanation  whatever 
was  either  given  or  attempted.  The  statement  is  there  made  that  the 
action  is  upon  the  general  calendar  and  that  a  notice  of  trial  has 
been  served  on  behalf  of  the  plaintiff  for  the  first  Monday  of 
November,  1903,  but  the  fact  is  not  denied  that  the  notice  of  trial 
was  served  after  the  motion  was  made  to  dismiss  and  the  action 
could  not  have  got  upon  the  calendar  until  such  notice  was  served. 
(Code  Civ.  Proc.  §  977.)  These  acts,  therefore,  do  not  tend  in  the 
slightest  degree  to  excuse,  and  have  no  bearing  whatever  upon  the 
neglect  for  which  the  defendant  asked  to  have  the  complaint  dis- 
missed. The  facts  being  uncontradicted  and  no  explanation  given 
for  the  delay,  we  think  the  motion  should  have  been  granted.  The 
defendant  fairly  established  a  prima  facie  case  of  neglect  on  the 
part  of  the  plaintiff  to  proceed  with  the  action  within  section  822 
of  the  Code  and  rule  36  above  cited.  {Seymour  v.  Lake  Share  dk 
M.  S.  R.  Co.,  12  App.  Div.  300;  Zafarano  v.  Baird,  80  id.  144.) 
It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
to  dismiss  be  granted,  with  costs  of  the  action  and  ten  dollars  costs 
of  the  motion. 

Van  Bbunt,  P.  J.,  Pattbbson,  O'Brien  and  Lauohlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  to  dismiss  granted,  with  costs  of  the  action  and  ten  dollars 
costs  of  motion. 


Thomas  K.  Egbert  and  Geobgb  W.  Case,  Bespondents,  v.  Thb 
Hanford  Produce  Company,  Appellant. 

Sale  of  merchandise  —  toTien  repreeentoHons  of  the  Dendor  ae  to  its  quality  eonttitute 
a  warranty  —  effect  of  ordering  furth^  instaUmente  after  the  fret  hoe  been  found 
to  be  uneatiefaetory. 

Where,  at  the  time  of  a  sale  of  merchandise,  its  quality  is  known  to  the  vendor, 
hut  not  to  the  vendee,  and  the  latter  is  unable  to  inspect  it,  the  representations 
made  by  the  vendor  as  to  the  quality  of  the  merchandise  are  to  be  regarded  as 
a  warranty. 
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CoDsequently,  where  a  corporation  having  in  its  storehouse  at  Sioux  City,  Iowa, 
a  quantity  of  eggs,  sells  Ave  carloads  of  such  eggs  in  the  city  of  New  York  to 
persons  who  had  no  representative  at  Sioux  City,  and  were,  therefore,  unable 
to  inspect  the  eggs,  a  representation  made  by  the  corporation  that  the  eggi  are 
of  a  certain  quality  constitutes  a  warranty. 

In  such  a  case  the  vendees  may  order  the  entire  five  carloads  of  eggs,  and,  if 
there  has  been  a  breach  of  the  warranty  as  to  quality,  recover  from  the  vendor 
the  difference  between  the  amount  which  they  realized  on  the  sale  of  the  eggs 
and  the  amount  which  they  would  have  realized  had  the  quality  thereof  been 
as  represented. 

The  fact,  therefore,  that  when  the  first  carload  of  eggs  was  delivered,  the  ven- 
dees found  that  they  were  not  of  the  quality  represented,  and  that  notwith- 
standing this  knowledge  they  subsequently  ordered  the  shipment  of  the  other 
carloads,  which  also  proved  to  be  unsatisfactory,  does  not  deprive  the  vendees 
of  their  right  to  recover  damages  for  the  breach  of  the  warranty. 

The  fact  that  the  quality  of  the  first  carload  was  not  as  represented  would  not 
justify  the  vendees  in  refusing  to  receive  the  other  carloads,  it  appearing  that 
the  eggs  were  composed  of  five  separate  lots,  which  were  separately  insured, 
and  were  represented  by  five  distinct  warehouse  receipts. 

Appeal  by  the  defendant,  The  Hanford  Produce  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflFs,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  11th 
day  of  May,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  13th  day  of  May,  1903, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  C.  Be  Lacy^  for  the  appellant 

Charles  L  McBv/mey^  for  the  respondents. 

McLaughluv,  J. : 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  warranty  in  the  sale  and  delivery  by  defendant  to  the 
plaintifiEs  of  a  quantity  of  eggs. 

The  material  allegations  of  the  complaint  upon  which  a  recovery 
was  sought  were  that  the  defendant,  an  Iowa  corporation,  oa  or 
about  the  20th  of  April,  1899,  offered  to  sell  to  the  plaintiffs  for 
$9,000  five  carloads  of  eggs,  which  it  warranted  to  be  selected 
storage  eggs,  a  quality  known  to  the  trade  as  storage  firsts ;  that  the 
plaintiffs,  relying  upon  this  warranty  and  believing  the  same  to  be 
true,  purchased  five  carloads  consisting  of  60,000  dozen,  for  which 
they  paid  the  price  asked  by  defendant ;  that  the  same  did  not  come 


Digitized  by 


Google 


254  EGBERT  v.  HANPORD  PRODUCE  CO. 


First  Dbfartmemt,  March,  1904.  [Vol.  ft2. 

into  plain tiflEs'  possession  at  the  time  of  the  purchase  nor  when  pay- 
ment was  made,  but  were  held  by  defendant  as  warehoaseman  of 
these  plaintiffs  at  Sioux  City,  Iowa ;  that  thereafter  plaintiffs  directed 
defendant  to  ship  the  same  to  their  place  of  business  in  the  city  of 
New  York,  which  it  did,  and  upon  inspection  it  was  ascertained 
that  the  eggs  were  not  selected  storage  eggs  of  the  quality  warranted 
and  known  to  the  trade  as  storage  firsts,  but  were  of  a  much  inferior 
quality,  of  which  fact  defendant  was  immediately  notified,  and  at 
the  same  time  plaintiffs  offered  to  return  the  eggs  to  the  defendant 
or  dispose  of  them  as  it  might  direct ;  that  the  defendant  refused  to 
receive  the  eggs  or  give  any  directions  as  to  their  disposition,  and 
they  were  thereupon  sold  in  the  open  market,  previous  notice  of 
such  sale  having  been  given  to  the  defendant ;  and  judgment  waa 
demanded  for  the  difference  between  what  they  brought  on  such 
sale  and  what  they  would  have  brought  had  they  been  of  the  quality 
represented. 

The  answer  admitted  the  sale ;  payment  of  the  purchase  price ; 
that  the  eggs  were  stored,  after  the  purchase,  by  defendant  in  its 
cold  storage  warehouse  at  Sioux  City,  Iowa,  and  warehouse  receipts 
issued  therefor;  and  denied  the  other  material  allegations  of  the 
complaint ;  as  a  separate  defense  alleged  that  at  the  time  stated  in 
the  complaint  the  defendant  sold  to  the  plaintiffs,  at  the  price 
stated  therein,  60,000  dozen  of  "  fancy  selected  eggs  in  storage," 
and  at  plaintiffs'  request  the  same  were  placed  in  cold  stoi*age 
"  to  await  the  orders  and  disposition  of  the  plaintiffs  concerning  the 
same ; "  that  the  eggs  having  been  put  in  cold  storage  the  defendant 
issued  its  warehouse  receipts  covering  the  same;  that  said  eggs 
were  at  the  time  of  the  sale  and  deposit  of  the  kind,  character  and 
quality  called  for  by  the  contract  of  sale ;  that  they  remained  in 
defendant's  cold  storage  warehouse  until  the  25th  day  of  November, 
1899,  at  which  time  and  at  sundry  dates  thereafter  prior  to  the  8th 
day  of  January,  1900,  defendant,  at  plaintiffs'  request,  shipped  all  of 
said  eggs  in  five  separate  carloads  to  plaintiffs  in  the  city  of  New 
York,  and  that  if  at  the  time  of  the  receipt  by  plaintiffs  said  eggs 
did  not  grade  as  fancy  selected  eggs  it  was  through  no  fault  of 
defendant,  but  was  due  entirely  to  the  length  of  time  during  which 
plaintiffs  had  kept  said  eggs  in  storage. 

Upon  the  issue  thus  formed  the  parties  went  to  trialy  where  sub- 
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Btantially  the  only  fact  litigated  was  whether  the  eggs  were  of  the 
quality  represented  at  the  time  the  purchase  was  made.  There  was 
no  real  dispute  as  to  the  terms  of  the  contract.  The  eggs  sold  were 
live  carloads  of  selected  storage  eggs.  The  contract  was  made  in 
April,  when  the  storage  of  eggs  begins,  and  was  for  selected  eggs, 
known  as  storage  firsts.  This  was  not  only  established  by  the  wit- 
nesses on  the  part  of  the  plaintiffs,  but  by  the  invoice,  the  warehouse 
receipts,  and  also  by  the  defendant's  witness  Hanford,  the  person 
who  made  the  sale,  who  testified  that  they  were  to  be  "  fancy 
selected  eggs  in  storage ; "  that  they  "  were  to  be  the  usual  high 
quality  of  Hanford  storage  eggs ; "  as  well  as  by  the  testimony  of 
the  president  and  warehouseman  of  the  defendant  (which  was  taken 
by  commission)  to  the  effect  that  the  eggs  were  to  be  "  fancy  storage 
packed  Aprils  "  known  as  "  fancy  selected  storage  eggs,"  a  quality 
considered  by  him  "  second  to  none."  Nor  was  there  any  dispute 
between  them  as  to  the  effect  of  storage  upon  eggs  of  the  quality 
contracted  for.  The  general  manager  of  the  defendant  testified  that 
selected  storage  eggs,  stored  the  length  of  time  that  the  eggs  in  ques- 
iSon  were,  do  not  deteriorate  in  quality  in  storage  except  that  there 
is  a  slight  evaporation. 

Upon  the  question  of  quality  it  appeared  that  the  first  carload, 
one-fifth  of  the  total  amount,  was  delivered  about  the  1st  of 
December,  1899,  and  the  other  four  carloads  between  that  date  and 
the  eighth  of  January  following;  that  immediately  upon  delivery 
of  each  carload  the  eggs  were  inspected  by  plaintiffs'  manager,  the 
official  egg  inspector  of  the  New  York  Mercantile  Exchange,  and 
others,  all  persons  experienced  in  the  business  and  competent  to 
pass  upon  the  quality  of  eggs,  who  substantially  agreed  that  the 
eggs  were  storage  seconds,  a  quality  inferior  to  storage  firsts,  and 
were  not  of  the  grade  known  as  selected  April  storage  eggs.  On 
the  part  of  the  defendant  the  witness  Hanford  testified  that  he  saw 
the  first  car  and  inspected  the  eggs ;  that  they  were  of  the  usual 
high  quality  of  Hanford  packed  and  were  of  the  quality  sold ;  it 
appears,  however,  that  he  did  not  examine  the  other  four  cars,  nor 
did  the  defendant  have  any  one  else  examine  them,  although 
afforded  an  opportunity  to  do  so.  The  president  of  the  defendant 
testified  that  the  eggs  were  ^^  fancy  storage  packed  Aprils,"  but  in 
answer  to  a  cross  interrogatory,  stated  in  substance  that  he  had  noth- 


Digitized  by 


Google 


256  EGBERT  v.  HANFORD  PRODUCE  CO. 

First  Defarticent,  March,  1904.  [Vol.  92. 

ing  personally  to  do  with  the  Belection  of  the  eggs,  and  defendant's 
warehouseman,  whose  testimony  was  taken  by  commission,  also 
stated  that  the  eggs  were  selected  storage  packed  April  eggs,  but  in 
answer  to  a  cross  interrogatory  said  he  did  not  personally  make  any 
selection  of  the  eggs ;  that  such  selection  was  made  by  a  force  of 
from  twenty  to  sixty  hands  under  the  direction  of  the  superintendent. 

This  being  the  condition  of  the  evidence  at  the  close  of  the  trial, 
we  think  the  court  could  not  do  otherwise  than  submit  the  case  to 
the  jury  to  pass  upon  the  question  involved,  viz.,  whether  the  eggs 
were  of  the  quality  contracted  to  be  sold. 

The  jury  rendered  a  verdict  for  $1,800,  the  difference  between 
what  the  eggs  brought  on  the  sale  and  what  they  would  have  brought 
had  they  been  of  the  quality  represented,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

I  think  the  trial  court  correctly  held  upon  the  facts  presented  that 
under  the  terms  of  the  contract  there  was  a  warranty  on  the  part  of 
the  defendant  as  to  the  quality  of  the  eggs.  The  rule  seems  to  be 
well  settled  that  upon  a  sale  of  personal  property  where  inspection 
of  it  is  not  possible  at  the  time  and  the  seller  knows  the  quality  and 
the  buyer  does  not,  the  representations  made  by  the  seller  as  to  the 
quality  are  to  be  regarded  as  a  warranty.  (  White  v.  Miller^  71  N. 
Y.  118 ;  Carleton  v.  Lombard^  Ayres  ds  Co.,  149  id.  137 ;  Kellogg 
Bridge  Co.  v.  Hamilton^  110  U.  S.  108.)  Here  the  sale  was  made 
in  New  York.  The  eggs  were  in  defendant's  warehouse  at  Sioux 
City,  Iowa.  The  defendant  knew  the  quality  and  represented  them 
to  be  ^^  fancy  selected  eggs  in  storage."  The  defendant  knew  that  the 
plaintiffs  were  relying  upon  its  representations  as  to  quality  because 
they  had  no  representative  at  Sioux  City,  and  if  they  had  it  is  difficult 
to  see  how  an  inspection — the  eggs  being  then  in  storage — could  have 
been  made.  The  evidence  shows  that  eggs  when  placed  in  storage 
retain  their  quality  except  for  a  slight  evaporation,  and  the  evidence 
is  sufficient  to  sustain  the  finding  that  the  eggs,  when  delivered, 
were  not  of  the  quality  purchased.  But  it  is  said  that  the  plaintiffs 
ascertained  the  quality  of  the  eggs  when  the  first  carload  was 
received,  and,  therefore,  they  are  not  in  a  position  to  recover,  inas- 
much as  they  thereafter  ordered  the  other  carloads  sent  forward. 
I  am  unable  to  see  any  force  in  this  contention.  It  would  hardly 
be  claimed  if  the  first  carload  had  proved    satisfactory  and  been 
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accepted  that  the  plaintiffs  would  thereby  have  been  bound  to  accept 
the  other  four  carloads,  even  though  of  an  inferior  quality.  Nor 
do  I  think  the  plaintiffs  would  have  been  justified  in  rejecting  all 
of  the  eggs  because  the  first  carload  proved  to  be  unsatisfactory. 
The  eggs  were  composed  of  five  separate  lots,  for  which  five  dis- 
tinct warehouse  receipts  were  given,  each  having  a  separate  number 
which  indicated  where  stored,  and  each  lot  was  separately  insured. 
The  plaintiffs  did  not  have  a  right  to  assume  under  such  circum- 
stances that  all  of  the  eggs  were  inferior  in  quality  because  the  first 
carload  was.  But  whether  this  conclusion  be  correct  or  not,  if 
there  was  a  warranty,  then  the  plaintiffs  had  a  right  to  rely  npon  it, 
order  all  of  tlie  eggs  delivered  and  look  to  the  defendant  for  any 
damages  which  they  might  sustain  for  a  breach  of  the  warranty. 
{Pierson  v.  Crooks,  115  N.  T.  539.) 

Other  questions  are  raised  by  the  appellant  as  to  the  admission  of 
evidence.  An  examination  of  the  record  fails  to  disclose  any  errors 
in  this  respect.  Nor  was  any  error  committed  in  the  instructions 
given  to  the  jury.  All  of  defendant's  requests  to  charge,  with  one 
exception,  were  granted,  and  that  was  properly  refused.  It  was : 
^^  The  defendant  is  entitled  to  a  verdict  and  the  jury  must  decide 
accordingly."  From  what  has  been  said  it  is  clear  that  instructions 
to  this  effect  would  liave  been  error.  It  was  for  the  jury  to  deter- 
mine from  all  of  the  facts  under  the  rule  of  law  laid  down  by  the  trial 
court  whether  or  not  there  was  a  breach  of  warranty.  The  measure 
of  damages  adopted  was  the  correct  one.  It  was  the  difference 
between  what  the  eggs  brought  on  the  sale  and  what  they  would 
have  brought  had  the  quality  been  as  represented.  This  was  less 
than  the  difference  between  the  price  paid  and  what  was  realized, 
the  plaintiffs  having  to  stand  the  loss  by  reason  of  the  depreciation 
of  the  market  price. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
affirmed,  with  costs. 

Van  Beunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
App.  Div.— Vol.  XCIL        17 
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Mabt  Wimmbb,  Respondent,  v.  Mbteopolitan  Stebbt  Railway 
Company,  Appellant. 

Negligence — a  itatemerU  made  by  the  hiUband  of  an  if^ured  party  to  an  employee  of 
a  railroad  corporation  charged  mith  the  negligence  causing  the  injury  is  inadmis- 
sible—  a  party  is  concluded  by  an  answer  made  by  a  witness  as  to  a  coUatertU 
matter — iohen  an  employee  is  not  engaged  in  his  matter's  business. 

In  an  action  brought  to  recover  damages  for  personal  injuries  sustained  by  the 
plaintiff,  the  plaintiff  contended  that  she  received  her  injuries  in  consequence 
of  being  thrown  from  one  of  the  defendant's  streetcars  while  she  was  attempt- 
ing to  board  it,  because  of  the  car  starting  with  a  violent  jerk  before  she  had 
time  to  get  on  the  car. 

The  defendant  contended  that,  after  the  plaintiff  had  boarded  the  car  and  the  car 
had  started,  she  discovered  that  her  husband  and  daughter  had  not  succeeded 
in  boarding  it  and  thereupon  deliberately  stepped  off  the  car. 

Upon  the  trial  the  defendant  called  one  Worden,  a  car  starter  in  its  employ,  as 
a  witness,  and  he  testified  in  support  of  the  defendant's  version  of  the  transac* 
tion.  It  appeared  that  after  the  accident  Worden  assisted  the  plaintiff's  hus- 
band in  removing  the  plaintiff  to  a  waiting  room.  After  the  defendant  had 
closed  its  case,  the  plaintiff  recalled  Worden  to  the  stand  and  interro- 
gated him  respecting  a  conversation  with  the  plaintiff's  husband  in  the  wait- 
ing room.  Worden  denied  having  had  the  conversation,  and,  among  other 
things,  testified  that  the  plaintiff's  husband  did  not  tell  him  in  the  waiting 
room  that  his  wife  was  thrown  from  the  car.  Subsequently  the  plaintiff's  bus- 
band  was  called  as  a  witness  and,  over  the  defendant's  objection,  was  allowed 
to  testify  that  he  had  a  conversation  with  Worden  in  the  waiting  room  and 
that  in  the  course  thereof  he  told  Worden  that  his  wife  had  been  thrown  from 
the  car. 

Eeldt  that  the  admission  of  the  husband's  evidence  was  improper; 

That  when  the  plaintiff  called  Worden  and  interrogated  him  in  respect  to  the 
alleged  conversation,  a  matter  collateral  to  the  issue,  she  became  bound  by  hia 
answers  and  could  not,  therefore,  call  witnesses  to  contradict  him; 

That  the  evidence  was  prejudicial  to  the  defendant,  as  it  allowed  the  jury  to 
consider  the  husband's  declaration  that  his  wife  had  been  thrown  from  the  car; 

That  the  declarations  made  by  Worden  in  the  waiting  room  after  the  accident 
were  not  binding  upon  the  defendant  as  he  was  not  then  engaged  in  the 
defendant's  business. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  Ist  day  of  June,  1903,  upon  the  verdict  of  a  jur}*^  for 
$7,500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
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23d  day  of  May,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant. 

Lemuel  Skidmare^  for  the  respondent. 

Hatch,  J: 

By  this  action  damages  are  songht  to  be  recovered  for  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the  negli- 
gent acts  of  the  defendant.  Upon  tlie  trial  evidence  was  given  by 
the  plaintiff  tending  to  show  that  she  was  a  married  woman,  about 
forty -eight  years  of  age,  at  the  time  of  the  reception  of  the  injuries 
that  on  the  30th  day  of  September,  1899,  the  plaintiff,  in  company 
with  her  husband  and  daughter,  attempted  to  board  a  street  car  on 
Fourth  avenue,  at  the  entrance  to  the  tunnel  of  the  railroad,  just 
below  Thirty-fourth  street.  The  plaintiff's  husband  signaled  for  a 
car  to  stop,  and  in  response  thereto  the  car  came  to  a  stop  close  to 
where  plaintiff  was  standing.  The  car  was  somewhat  crowded  and 
the  conductor  said  to  them,  "  step  in,  ladies ;  there  is  plenty  of  room 
inside."  Two  women  got  on  the  car  before  plaintiff  made  an 
attempt  to  go  aboard.  As  she  placed  one  foot  upon  the  step,  she 
grasped  hold  of  the  rail  on  the  rear  dashboard  with  her  left  hand 
and  held  up  her  skirts  with  her  right  hand,  and  while  she  was  in 
the  act  of  raising  her  other  foot  from  the  ground  the  car  started 
with  a  violent  jerk,  which  caused  her  to  partially  lose  her  balance, 
and  while  trying  to  recover  herself  the  car  gave  another  jerk, 
which  precipitated  her  to  the  pavement  and  she  received  injuries  of 
quite  a  serious  character.  Upon  the  part  of  the  defendant  evidence 
was  given  tending  to  establish  that  the  plaintiff  boarded  the  car  at 
the  place  stated ;  that  after  she  was  aboard  the  car  was  started ; 
that  the  plaintiff  then  discovered  that  her  husband  and  daughter 
had  not  succeeded  in  getting  on  the  car,  whereupon  she  deliberately 
walked  off  after  it  had  proceeded  some  little  distance  and  was 
thrown  to  the  pavement  and  injured.  These  two  theories  were  sup- 
ported by  the  testimony,  upon  either  side,  of  a  number  of  witnesses 
and  the  case  upon  the  testimony  presented  a  question  of  fact  which 
required  the  court  to  submit  the  same  to  the  jury. 

Several  errors  are  urged  upon  our  attention,  one  of  which  we 
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regard  as  fatal  to  the  judgment  which  has  been  obtained.  Daring 
the  coarse  of  the  trial  Eugene  Worden,  a  witness  for  the  defendant 
and  employed  by  it  as  a  car  starter  at  about  the  place  where  the 
car  stopped,  was  called  as  a  witness  and  testified  in  substance  to  the 
version  of  the  transaction  as  claimed  by  the  defendant.  It  appeared 
that  after  the  accident  Worden  assisted  the  plaintiff's  husband  in 
removing  the  plaintiff  to  the  waiting  room  nearby,  where  she 
remained  until  she  was  removed  to  her  home.  After  the  defendant 
had  offered  all  of  its  proof  the  plaintiff  recalled  Worden  to  the  stand 
and  interrogated  him  respecting  a  conversation  he  had  with  the 
plaintiff's  husband  in  the  waiting  room.  In  answer  thereto  Worden 
testified  that  he  had  no  conversation  with  the  plaintiff's  husband  at 
the  scene  of  the  accident;  that  plaintiff's  husband  did  not  tell  him 
in  the  waiting  room  that  his  wife  was  thrown  off  the  car  and  that 
he  did  not  ask  him  what  was  the  matter ;  that  he  did  not  remember 
stating  to  him  that  he  "  was  sorry  that  such  an  accident  should 
happen  to  one  of  my  neighbors,  as  I  lived  in  the  same  vicinity  ; " 
that  he  did  not  tell  him  that  he  had  not  the  number  of  the  car,  but 
that  he  had  the  number  of  the  following  car ;  "I  did  not  then  say 
to  Mr.  Wimmer,  '  I  know  the  fellow.  He  never  said  a  word  to  me 
about  the  accident,'  or  words  to  that  effect.  Speaking  of  the  con- 
ductor of  the  car,  I  am  sure  I  didn't"  And  he  further  stated : 
"  No  conversation  except  in  relation  to  his  name  arid  address.  I  am 
not  positive  in  reference  to  whether  I  told  him  that  I  was  sorry  that 
it  happened  to  a  neighbor.  I  didn't  say,  *  I  know  the  fellow.  He 
never  said  anything  to  me  about  the  accident.'  I  know  I  didn't 
flay  such  a  thing  as  that.  I  am  positive  of  that."  Subsequently 
the  husband  of  the  plaintiff  was  called  as  a  witness  and  interrogated 
with  respect  to  what  transpired  in  the  waiting  room.  This  was 
objected  to  by  the  defendant  as  incompetent,  improper,  irrelevant, 
immaterial,  as  it  was  not  proof  in  rebuttal.  The  objection  was  over- 
ruled, and  the  witness  testified  with  respect  to  where  he  saw  Worden 
and  stated  that  he  had  a  conversation  with  him  at  the  waiting  room. 
He  was  then  asked :  "  What  was  that  conversation  ? "  To  which 
the  defendant  objected  upon  the  same  grounds  as  before,  and  upon 
the  further  ground  that  it  was  offered  for  the  purpose  of  contradict* 
ing  the  witness  on  the  matter  brought  out  by  the  plaintiff,  that 
such  matter  was  purely  collateral ;  that  the  plaintiff  was  bound  by 
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it  and  should  not  be  permitted  to  contradict  what  he  Baid  or  denied. 
This  objection  was  overruled,  exception  was  taken,  and  tlie  witness 
was  permitted  to  testify :  "  When  the  starter  came  up  to  me  he 
asked  me  what  was  the  matter.  So  I  told  him  my  wife  was  thrown 
off  the  car.  So  he  asked  me :  *  What  is  your  address  ?  What  is 
your  name  ?  Where  do  you  live  ? '  I  stated  to  him  the  name  and 
address.  So  after  that  he  said,  that  *  I  am  very  sorry  that  that 
must  happen  to  one  of  my  neighbors.'  Further  on  I  told  him  that 
the  number  of  the  car  I  took  was  the  following  car  after  the  car 
the  accident  happened  on,  and  the  time  when  it  happened.  So  he 
looked  at  me  and  says :  '  Well,  I  know  the  fellow.  He  never  said 
a  word  to  me.'  Then  my  wife,  she  fainted  away,  and  he  rung  up 
for  an  ambulance."  This  evidence  was  improperly  received,  as  it 
bore  upon  a  matter  collateral  to  the  issue.  When  the  plaintiff  called 
Worden  and  interrogated  him  in  respect  thereto  she  became  bound 
by  his  answers,  and  could  not  thereafter  call  witnesses  to  contradict 
him.  That  a  ruling  permitting  such  an  examination  constitutes 
reversible  error  has  been  recently  held  by  this  court.  {Deutachmann 
V-  Third  Ave.  Ji.  Ji.  Co.j  78  App.  Div.  413,  and  cases  cited.)  The 
evidence  was  distinctly  prejudicial,  as  the  plaintiff  was  permitted  to 
have  considered  by  the  jury  the  husband's  declaration  that  his 
"  wife  was  thrown  off  the  car."  This  was  the  vital  issue  in  the  case, 
and  the  husband  was  enabled  to  give  in  evidence  his  declaration  of 
the  fact  long  after  the  accident  had  happened.  The  conversation 
was  clearly  collateral,  and  when  the  witness  Worden  denied  that 
such  statement  was  made  to  him  at  that  time,  the  plaintiff  had  no 
legal  right  to  contradict  it.  The  conversation  was  ako  improper  for 
another  reason.  The  declarations  made  by  Worden  at  the  station 
after  the  accident  happened  were  not  binding  upon  the  defendant. 
He  was  not  then  engaged  in  the  defendant's  business,  and  his 
declarations  could  not  be  made  available  to  fasten  liability  upon  the 
defendant,  and  they  could  not  be  proved,  either  by  way  of  contra- 
diction or  otherwise,  any  more  than  the  declaration  of  a  stranger 
could  be  taken  after  the  happening  of  the  event. 

There  are  other  rulings  upon  evidence,  especially  those  relating  to 
the  examination  of  the  physicians,  bearing  upon  the  permanent 
character  of  the  injuries,  and  also  in  permitting  Dr.  Balser  to  testify 
as  an  expert  in  nervous  diseases  after  he  had  stated  that  he  was  not 
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qualified  to  give  expert  testimony  upon  the  subject,  which  are 
doubtful  in  the  extreme.  We  do  not  discusss  them,  however,  as 
they  may  not  arise  upon  another  trial. 

For  the  error  above  noted  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Bbunt,  P.  J.,  O'Brien,  Inoraham  and  MoLaughun,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Thb  National  Park  Bank  of  New  York,  Plaintiff,  v.  Cyrus  J. 
Clark,  as  Receiver  of  the  Supreme  Council  op  the  Orper  of 
Chosen  Friends,  and  Others,  Respondents,  Impleaded  with  Lizzie 
G.  Brown,  Appellant,  and  Others,  Defendants. 

Fraternal  beneficiary  corporation  of  the  State  of  Indiana  — attachment  by  a  bene- 
ficiary of  a  '*  rdUf  fund**  deposited  in  bank  in  the  State  of  New  York  — right 
thereto  of  the  attaching  beneficiary  as  against  receivers  of  the  corporation  appointed 
in  Indiana  and  in  New  York — sttehfund  is  not  impressed  with  a  trust. 

The  Supreme  Council  of  the  Order  of  Chosen  Friends  was  a  fraternal  beneficiary 
corporation  organized  under  the  laws  of  the  State  of  Indiana  and  was  operated 
upon  the  assessment  plan.  The  assessments  were  not  levied  to  pay  particular 
claims,  hut  to  pay  claims  generally.  Ten  per  cent  of  the  proceeds  of  the 
assessments  were  devoted  to  the  general  expenses  of  the  corporation  and  the 
remaining  ninety  per  cent  was  deposited  in  a  fund  known  as  the  "  Relief 
Fund  "  and  used  for  the  payment  of  claims.  The  "  Relief  Fund  "  was  depos- 
ited in  various  banks  throughout  the  country  and  checks  drawn  by  the  corpo- 
ration in  payment  of  approved  claims  were  paid  by  the  banks  in  which  the 
relief  fund  was  deposited  without  regard  to  the  order  in  which  such  checks 
were  issued. 

July  16,  1900,  the  association  paid  one  Brown,  who  held  as  beneficiary  under  a 
certificate  issued  by  the  association  an  approved  claim  for  |2,000,  |200  on 
account  thereof.  December  14,  1900,  a  temporary  receiver  of  the  corporation 
was  appointed  by  the  Supreme  Court  of  Indiana  on  the  ground  that  the  corpo- 
ration was,  and  had  long  been,  insolvent.  December  15,  Brown,  who  was 
a  resident  of  the  State  of  New  York,  began  an  action  at  law  in  the  Supreme 
Court  against  the  corporation  to  recover  the  balance  of  her  claim.  She  obtained 
a  warrant  of  attachment  on  the  ground  that  the  defendant  was  a  foreign  corpo- 
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ration  and  served  such  warrant  upon  a  New  York  bank  in  which  $7,067.62  of 
the  relief  fund  had  been  deposited  to  the  credit  of  the  "Supreme  Council  of 
the  Order  of  Chosen  Friends  Relief  Fund."  December  22,  1900,  a  temporary 
receiyer  of  the  assets  of  the  corporation  within  the  State  of  New  York  was 
appointed.  December  27,  1900,  the  bank  instituted  an  action  to  determine  the 
rights  of  the  various  parties  in  the  fund. 

EM,  that  Brown's  right  to  the  fund  by  virtue  of  her  attachment  lien  was  supe- 
rior to  that  of  the  receivers  of  the  corporation; 

That  the  funds  deposited  with  the  banks  were  subject  to  the  claims  of  the  corpo- 
ration's creditors,  and  were  not  impressed  with  a  trust  in  favor  of  those  entitled 
to  share  in  the  relief  fund. 

Appeal  bj  the  defendant,  Lizzie  G.  Brown,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  certain  of  the  defendants,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  80th  day 
of  September,  1902,  upon  the  decision  of  the  court  rendered  after 
a  trial  at  the  New  York  Special  Term. 

James  S.  Dwrcy^  for  the  appellant. 

Thomas  Cooper  Byrrhes^  for  the  respondent  Clark. 

William,  Z.  Mathotj  for  the  respondents  Martin  and  Beeve. 

Hatoh,  J. : 

The  plaintiff,  a  national  banking  association,  brought  this  action  in 
equity,  in  the  nature  of  a  bill  of  interpleader,  in  order  that  it  might 
pay  into  court  the  amount  of  a  deposit  of  $7,067.32,  carried  on  its 
books  to  the  credit  of  the  "  Supreme  Council  of  the  Order  of  Chosen 
Friends  Relief  Fund."  The  plaintiff  asked  that  upon  payment  it 
be  discharged  from  further  liability  and  that  the  defendants  settle 
among  themselves  their  conflicting  claims  to  the  fund.  The  relief 
sought  upon  the  part  of  tlie  plaintiff  was  granted,  and  upon  pay- 
ment of  the  money  into  court  the  plaintiff  was  dismissed  from  the 
action  by  an  interlocutory  judgment  entered  therein.  The  appel- 
lant claimed  a  lien  upon  the  fund  to  the  extent  of  $1,800  by  virtue 
of  an  attachment  levied  thereon.  The  respondents  claim  the  entire 
fond  by  virtue  of  their  appointment  as  receivers  of  the  corporation 
to  which  the  fund  belonged.  The  issues  raised  by  the  conflicting 
claims  of  the  defendants  were  thereafter  tried,  and  resulted  in  a 
judgment  in  favor  of  the  receivers.  The  facts  are  undisputed, 
and  60  far  as  material  are  as  follows :    The  Supreme  Council  of  the 
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Order  of  Chosen  Friends  was  a  fraternal  beneficiary  corporation^ 
incorporated  under  the  laws  of  the  State  of  Indiana,  and  had  its  prin- 
cipal  place  of  business  in  Indianapolis  in  that  State.  The  corpora- 
tion in  all  its  branches  was  controlled  bj  a  board,  known  as  the 
"  Supreme  Council."  A  grand  council  was  organized  in  each  State 
where  the  corporation  did  business,  and  this  grand  council  had  juris- 
diction  over  the  local  councils  of  that  State.  The  corporation  had 
articles  of  association,  a  constitution  and  by-laws,  regulating  the  busi- 
ness and  the  control  of  its  members.  It  issued  a  certificate  or  policy 
of  insurance  to  its  members,  which  provided  that  upon  the  death  of 
a  member  in  good  standing  it  would  pay  to  the  beneficiary  named 
therein  the  amount  called  for  in  the  certificate.  The  funds  requi- 
site for  the  payment  of  these  obligations  were  obtained  by  the  cor- 
poration through  assessments  levied  upon  the  members  collected  by 
the  local  councils  and  transmitted  to  the  corporation.  Ninety 
per  cent  of  the  money  thus  realized  was  devoted  by  the  corporation 
to  the  payment  of  its  certificate  obligations,  and  this  money  was 
deposited  in  a  fund  known  as  the  ^^  Relief  Fund,"  the  remaining  ten 
per  cent  being  devoted  to  the  general  expenses  of  the  corporation* 
The  assessments  were  not  levied  to  pay  particular  claims,  but  to  pay 
claims  generally.  The  "  Relief  Fund  "  money  of  the  corporation 
was  deposited  in  various  banks  throughout  the  country  and  the 
plaintiff  bank  was  one  of  such  depositaries,  and  had  on  deposit  at 
the  time  this  action  was  commenced  the  sum  of  $7,067.32.  Checks 
in  the  form  of  a  warrant  were  issued  by  the  corporation  in  payment 
of  the  approved  claims,  and  such  checks  were  paid  by  the  bank  as 
presented,  without  regard  to  the  order  in  which  they  were  issued 
by  the  corporation.  On  the  Ist  of  July,  1900,  Mary  C.  Vander- 
voort  died,  a  member  in  good  standing,  the  appellant  Brown  being^ 
her  daughter  and  the  beneficiary  named  in  her  certificate  of  insur- 
ance for  the  amount  of  $2,000.  The  appellant's  claim  was  duly 
approved  by  the  corporation  which  paid  $200  on  account  of  the 
claim  upon  July  16,  1900,  and  the  balance  of  $1,800  still  remains 
unpaid.  On  December  15, 1900,  the  appellant,  being  a  resident  of 
Kings  county^  N.  T.,  began  an  action  at  law  in  the  Supreme  Court 
of  that  county  against  the  corporation  to  recover  the  said  sum  of 
$1,800.  lu  that  action  a  warrant  of  attachment  was  issued  on  the 
ground    that  the  defendant  was  a  foreign  corporation  and   the 
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warrant  was  duly  served  upon  the  bank  by  the  sherifE  of  New 
York  county,  and  the  same  has  never  been  vacated.  Other  attach- 
ments on  similar  claims  were  levied  upon  the  fund,  but  none  of 
tliose  attaching  creditors  have  appealed.  On  December  14,  1900, 
the  defendant  Clark  was  appointed  temporary  receiver  of  the  cor- 
poration by  the  Supreme  Court  of  Indiana  on  the  ground  that  the 
corporation  was,  and  had  long  been,  insolvent,  and  on  December  18, 
1900,  the  respondent  Clark  made  a  demand  upon  the  bank  for  the 
sum  deposited  therein,  payment  thereof  was  refused  and  upon 
December  19, 1900,  Clark  began  an  action  in  the  Supreme  Court 
to  recover  said  amount.  In  May,  1901,  Clark  was  appointed 
permanent  receiver  of  the  corporation  by  a  judgment  of  the 
Supreme  Court  of  Indiana  by  which  judgment  dissolution  of  the 
corporation  was  also  decreed.  On  December  22,  1900,  the  respond- 
ent Martin  was  appointed  temporary  receiver  of  the  assets  of  the 
corporation  within  the  State  of  New  York.  On  December  27, 
1900,  the  bank  instituted  the  action  of  interpleader  and  the  court 
ordered  that  the  fund  be  paid  into  court  subject  to  all  the  existing 
liens.  It  is  the  contention  of  the  defendant  receiver  that  the  fund 
should  be  paid  to  the  New  York  receiver  and  after  his  fees  and 
expenses  are  deducted  that  it  should  then  be  paid  over  to  the  Indiana 
receiver,  and  by  liim  disbursed  to  all  the  creditors  of  the  corpora- 
tion j?r{>  rata;  the  court  below  so  held,  and  from  the  judgment 
entered  thereon  this  appeal  is  taken. 

Upon  the  death  of  Mrs.  Vandervoort  the  appellant  Brown 
became  entitled  to  receive  from  the  corporation  the  amount  repre- 
sented by  the  beneficiary  certificate.  The  claim  thereunder  having 
been  approved  by  the  corporation  it  became  a  liquidated  claim  for 
that  amount  and  Mrs.  Brown  thereupon  became  a  creditor  of  the 
corporation ;  the  obligation  resting  upon  it  was  to  pay  the  claim, 
and  failing  in  that  it  was  guilty  of  a  breach  of  contract  and  Mrs. 
Brown  became  vested  with  a  cause  of  action  against  the  corporation 
upon  such  breach*  (Matter  of  Equitable  Assn.^  61  Hun,  299 ; 
Stra99er  v.  Staat8,  59  id.  143 ;  Anderson  v.  S.  C.  of  0.  of  C.  F., 
135  N.  Y.  107.)  This  is  the  recognized  rule  of  law  in  the  State 
where  the  corporation  was  created.  {Elkhart  Mutital  Aid,  Benevo- 
lent  (&  Relief  Assn.  v.  Houghton,  103  Ind.  286.)  Being  thus  invested 
with  a  cause  of  action,  Mrs.  Brown  had  the  right  to  resort  to  any 
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emedy  authorized  by  the  law  of  this  jurisdiction  to  enforce  her 
claim.  The  defendant  corporation  having  property  and  funds  within 
this  State  and  being  a  foreign  corporation,  a  remedy  by  attachment 
in  favor  of  the  creditor  came  into  existence.  (Code  Civ.  Proc. 
§§  635,  636.)  Under  such  circumstances  an  attachment  regularly 
issued  creates  a  right  in  the  creditor  to  the  fund  or  property  upon 
which  the  same  is  levied  superior  in  right  to  the  claim  of  a  receiver 
of  the  corporation  appointed  in  the  home  jurisdiction,  even  though 
fiuch  receivership  is  prior  in  point  of  time  to  the  levy  of  the  attach- 
ment, if  it  be  levied  prior  to  the  appointment  of  a  receiver  in  this 
State.  {Hammond  v.  NaL  Life  Absu.^  58  App.  Div.  453 ;  Barth 
V.  Backus,  140  N.  Y.  230;  Mabon  v.  Ongley  Electric  Co.,  156  id. 
196.) 

It  is  said,  however,  that  this  rule  conflicts  with  the  decision 
Announced  by  the  Appellate  Division, in  the  second  department  in 
Popper  V.  Supreme  Council  (61  App.  Div.  405),  which  case  was 
cited  with  approval  in  HaUenhorg  v.  Greene  (66  App.  Div.  590). 
The  most  cursory  examination  shows  that  this  contention  is  without 
foundation.  In  the  Popper  case  the  question  arose  upon  a  demurrer 
to  a  complaint  in  an  action  brought  by  a  creditor  of  the  corpora- 
tion in  this  State,  on  behalf  of  himself  and  others  similarly  situated, 
for  the  purpose  of  having  a  receiver  appointed,  to  the  end  that  the 
■assets  of  the  corporation  might  be  equally  distributed  among  the 
persons  entitled  thereto,  and  the  court  therein  simply  passed  upon 
the  sufficiency  of  the  complaint  as  stating  facts  sufficient  to  consti- 
tute a  cause  of  action  and  reached  the  conclusion  that  it  did.  It 
did  not,  however,  undertake  to  determine,  nor  did  it  decide,  as  to 
the  rights  of  attaching  creditors,  which  had  become  fixed  prior  to 
the  appointment  of  a  receiver  in  this  State  or  prior  to  the  institu- 
tion of  the  action  therein,  the  subject  of  consideration.  On  the 
•contrary,  the  court  expressly  said :  "  We  are  not  now  concerned 
with  the  question  of  the  distribution  or  disposition  of  the  funds  in 
the  manner  adopted  in  that  case  (referring  to  People  v.  Granite  S. 
P.  Aasn.y  41  App.  Div.  257),  but  simply  with  the  question  of  juris- 
diction and  whether  the  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action."  Undoubtedly  the  court  had  jurisdiction 
to  entertain  such  an  action  and  to  appoint  a  receiver  in  this  juris- 
diction, so  that  the  fund  might  be  secured  for  the  benefit  of  the 
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persons  equitably  entitled  thereto,  and  thereby  save  the  same  from 
waste,  throngh  provisional  remedies  or  otherwise.  It  does  not 
affect  the  question,  however,  as  to  the  right  of  a  creditor  to  levy  an 
attachment  upon  the  funds  of  the  corporation,  within  this  jurisdic- 
tion, nor  does  it  militate  against  the  right  secured  thereby,  if  it  be 
in  all  respects  regular.  The  right  to  impound  the  fund  at  the 
instance  of  all  the  creditors  presents  quite  a  different  question  from 
the  right  of  a  creditor  to  enforce  his  claim  by  attachment  levied 
prior  to  the  appointment  of  a  receiver  within  this  State,  or  the 
institution  of  an  action  which  seeks  to  preserve  the  fund  for  the 
benefit  of  all.  The  principle  decided  in  that  case  was  approved  in 
the  Ilallenhorg  case,  but  the  court  took  occasion  to  say  in  the  pre- 
vailing opinion,  "if  the  court  in  Arizona  should  appoint  a  receiver, 
its  order  would  not  operate  upon  the  fund  belonging  to  the  Cobre 
Company  now  in  this  State."  And  in  the  dissenting  memorandum 
made  by  the  learned  presiding  justice  therein  it  is  stated,  "  I 
do  not  think  we  can  reach  anything  but  the  fund  here,"  thus 
clearly  disclosing  that  it  was  the  opinion  of  the  court  that  the 
appointment  of  a  receiver  in  the  foreign  jurisdiction  did  not  operate 
to  prevent  securing  liens  upon  the  fund  or  to  divest  such  lien  after 
the  appointment  of  a  receiver  in  this  State.  On  the  contrary,  such 
rights  are  supported  by  the  decision  rendered  therein.  It  follows, 
therefore,  that  as  no  receiver  had  been  appointed  in  this  State  at 
the  time  of  the  levying  of  this  attachment,  Mrs.  Brown  acquired 
a  perfect  right  in  the  fund  to  the  extent  of  her  claim,  unless  she  be 
defeated  for  other  reasons. 

She  has  been  defeated  in  enforcing  such  right  by  the  judgment 
rendered  in  this  action,  based  upon  the  ground  that  the  fund 
deposited  with  the  plaintiff  bank  was  a  trust  fund,  impressed  with 
the  payment  of  those  entitled  to  share  in  the  relief  fund  of  the  cor- 
poration. It  appeared  by  the  complaint  that  the  relation  which 
existed  between  the  bank  and  the  corporation  was  the  ordinary  one 
of  creditor  and  debtor,  created  by  the  deposit  of  the  money  with 
the  bank,  which  was  subject  to  the  check  or  warrant  of  the  corpora- 
tion. So  far  as  the  pleadings  are  concerned  there  is  no  disagree- 
ment between  the  defendant  receivers  and  the  bank  in  this  respect. 
The  answer  of  the  Indiana  receiver  avers  that  the  plaintiff  "  received 
on  deposit  and  agreed  to  repay  to  the  said  The  Supreme  Council  of 


Digitized  by 


Google 


268  NATIONAL  PARK  BANK  v.  CLARK. 

First  Department,  March,  1904.  [Vol.  92. 

the  Order  of  Chosen  Friends,  or  to  its  order  on  demand."  And  at 
tlie  time  of  the  appointment  of  the  receiver  "  there  remained  in  the 
hands  of  said  'plaintiff  of  the  said  moneys  so  deposited  as  aforesaid, 
a  balance  undrawn."  Tlie  averment  in  the  answer  of  the  New 
York  receiver  is  "  that  the  said  f ands  so  on  deposit  with  the  plain- 
tiff herein  or  for  which  it  was  indebted  to  said  Supreme  Council  at 
the  times  hereinbefore  mentioned  *  *  *  was  the  property  of 
the  Supreme  Council  of  the  Order  of  Chosen  Friends  when  these 
defendants  were  appointed  receivers  as  aforesaid  and  they  as  such 
receivers  are  entitled  to  the  same  in  pursuance  of  the  terms  of  said 
final  judgment."  It  is  apparent,  therefore,  that,  so  far  as  the  plead- 
ings are  concerned,  the  relation  shown  to  exist  between  the  bank 
and  the  corporation  was  that  of  debtor  and  creditor,  and  the  express 
averment  is  that  the  money  was  the  property  of  the  corporation. 
■The  money  collected  upon  the  assessments  for  the  payment  of 
death  claims,  and  which  was  set  apart  or  kept  in  a  relief  fund,  did 
not  cease  by  reason  of  such  setting  apart  to  be  the  property  of  the 
corporation.  The  money  raised  by  a  particular  assessment  was  not 
used  or  expected  to  be  used  for  the  payment  of  a  particular  death 
claim.  On  the  contrary,  the  fund  thus  collected  was  used  for  the 
payment  of  claims  generally  and  claims  which  had  been  approved  and 
for  which  a  warrant  was  issued  were  paid  therefrom  without  regard 
to  the  priority  of  the  issuance  of  the  warrant.  It  was  a  general 
fund  created  for  that  purpose,  but  it  did  not  belong  either  to  the 
insured  or  the  beneficiary.  The  issuance  of  the  warrant  for  the 
payment  of  an  approved  claim  did  not  create  a  lien  thereon,  nor  did 
it  transfer  title  to  the  fund  any  more  than  any  other  check  or  order 
for  the  payment  of  money,  and  until  paid  the  money  remained  in 
the  inception  of  the  fund  down  until  final  payment  the  property  of 
the  corporation,  and  as  such  it  was  unimpressed  with  any  trust  in 
favor  of  particular  individuals  or  claims.  Such  has  been  the  effect 
of  repeated  adjudications.  {People  ex  rel,  Attorney-General  v.  Zifs 
ik  R.  A9%n.^  150  N.  Y.  94, 116 ;  People  v.  Grand  Lodge  of  Empire 
Order^  156  id.  533,  540 ;  People  v.  Security  Z.  Ins.  ifk  A,  Co.^  78 
id.  114.)  It  was  said  by  Judge  Eabl  in  the  last  cited  case :  "  The 
fund  produced  by  the  payment  of  all  the  premiums  does  not  in  any 
sense  belong  to  the  policyholders,  but  belongs  exclusively  to  the 
company ;  and  the  policyholders  are  interested  in  it  in  the  same 
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way  only  that  the  creditors  of  any  other  corporation  are  interested 
in  its  funds."  {Fisher  v.  Andrews,  37  Hun,  176 ;  Buswell  v.  Order 
of  the  Iron  ITaU,  161  Mass.  224.)  The  only  trust  in  connection 
with  this  fund  was  the  trust  reposed  in  the  corporation  itself,  acting 
through  its  managing  officers,  to  apply  with  fidelity  the  moneys  col- 
lected to  the  payment  of  the  claims  for  which  it  was  collected,  but 
such  fact  did  not  make  it  any  less  the  property  of  the  corpora- 
tion or  change  its  character  as  a  fund  with  which  to  pay  creditors. 
It  is  very  likely  true  that  immediately  upon  the  appointment  of 
receivers  in  this  jurisdiction  title  to  the  moneys  would  become  vested 
in  them,  but  such  vesting  does  not  change  the  character  of  the  fund 
or  destroy  the  right  secured  by  the  levying  of  an  attachment.  In 
such  case  it  would  become  the  duty  of  the  receiver  upon  reducing 
the  fund  to  possession  to  make  distribution  of  the  same  according 
to  the  rights  of  the  parties.  The  usual  course  in  such  proceeding  is 
to  provide  for  the  preservation  of  rights  and  liens  acquired  before 
the  appointment  of  a  receiver  by  attaching  creditors  and  others  enti- 
tled to  particular  rights  in  the  order  authorizing  the  receiver  to  possess 
himself  of  the  fund.  (  Woerishoffer  v.  North  Rwer  Constrtcction  Co., 
99  N.  T.  398 ;  WaUing  v.  MiUev,  108  id.  173 ;  Matter  of  Schuyler's 
Steam  T.  B.  Co.,  136  id.  169.)  The  appointment  of  the  receiver 
preserved  the  fund  for  those  entitled  thereto,  and  it  may  be  that  in 
the  equitable  distribution  of  the  assets  of  the  corporation  which 
come  to  the  hands  of  the  receivers  particular  creditors  will  be  entitled 
to  payment  from  particular  funds  lield  by  the  corporation,  and  that 
those  entitled  to  share  in  the  relief  fund  may  be  entitled  to  prefer- 
ence therein  superior  to  the  rights  of  general  creditors  of  the  cor- 
poration ;  but  such  fact  does  not  divest  the  lien  of  an  attachment 
which  has  been  regularly  levied  upon  the  property  of  the  corpora- 
tion prior  to  the  appointment  of  the  receiver  within  the  jurisdiction 
where  the  attachment  is  levied. 

It  necessarily  follows  from  these  views  that  Mrs.  Brown  acquired 
a  perfect  lien  to  the  extent  of  her  claim  upon  the  fund  in  question. 
Such  claim  she  is  entitled  to  enforce  as  against  the  receivers,  and 
it  becomes  their  duty  to  recognize  and  pay  such  claim.  As  the 
facts  are  not  in  dispute  and  show  right  in  Mrs.  Brown  to  be  paid 
from  this  fund,  it  follows  that  the  judgment  should  be  reversed  and 
judgment  pass  in  favor  of  Mrs.  Brown  for  the  payment  of  the 
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amount  of  her  claim  from  the  fund ;  costs  of  the  action  awarded  to 
the  appellant  Brown. 

Van  Bmtnt,  P.  J.,  Patterson,  Ingraham  and  Lauohun,  JJ.> 
concurred. 

Judgment  reversed  and  judgment  ordered  in  favor  of  appellant^ 
with  costs  of  action  and  of  appeal. 


The  Mount  Sinai  HosprrAL,  Respondent,  v.   David  H.  Hyman^ 

Appellant. 

Ckmwyanee  of  land  to  a  hoipital  by  a  munieipality — when  the  Otmetitutionprohilite 
the  Liffiilatiirefrom  authormng  it -^  the  fact  that  t/ie  land  wat  thereby  made  nUh 
Jeet  to  tax  doee  not  afford  a  eoneidercUion. 

The  charter  of  "The  Jews'  Hospital  in  New  York/*  which  was  incorporated 
pursuant  to  chapter  819  of  the  Laws  of  1848,  entitled  "  An  act  for  the  incor- 
poration of  benevolent,  charitable,  scientific  and  missionary  societies,"  stated 
that  the  purpose  of  its  incorporation  was  the  giving  of  medical  and  surgical 
aid  to  persons  of  the  Jewish  persuasion  and  for  aU  other  purposes  apper- 
taining to  hospitals  and  dispensaries.  The  name  of  the  corporation  was  subse- 
quently changed  to  The  Mount  Sinai  Hospital,  but  no  other  change  was  made 
in  its  charter.  After  the  change  in  name  was  effected,  its  constitution  was 
changed  so  as  to  declare  the  object  of  the  corporation  to  be  ''  the  establish- 
ment, support  and  management  of  an  institution  to  be  known  as  the  Mount 
Sinai  Hospital,  for  the  purpose  of  affording  medical  and  surgical  aid  and 
nursing  to  sick  or  disabled  persons  of  any  creed  or  nationality." 

In  1871  it  built  a  hospital  building  and  in  1894  a  dispensary  upon  two  parcels  of 
land  which  were  originally  part  of  the  common  lands  of  the  city  of  New  York 
and  which  had  been  leased  to  it  by  the  city  at  a  nominal  rental,  the  first  parcel 
pursuant  to  section  5  of  ctiapter  858  of  the  Laws  of  1868,  and  the  second  parcel 
pursuant  to  chapter  189  of  the  Laws  of  1881,  chapter  45  of  the  Laws  of  1899 
and  chapter  558  of  the  Laws  of  1892. 

The  lease  of  the  first  plot  of  ground  provided  that  the  premises  should  be  used 
for  a  hospital  and  for  the  charitable  and  benevolent  purposes  for  which  the 
lessee  was  incorporated,  and  that  the  buildings  erected  thereon  should  be 
used  for  such  purposes,  and  should  at  all  times  be  open  for  public  purposes 
and  to  patients  of  all  creeds  and  denominations.  The  lease  was  conditioned  to 
be  void  if  such  buildings  were  not  erected  and  maintained,  or  if  the  lessee 
should  cease  to  use  it  for  a  hospital,  or  to  keep  the  same  open  for  patients  of 
all  creeds  and  denominations,  or  should  use  it  for  any  other  purpose. 

The  lease  of  the  second  plot  of  ground  contained  a  covenant  that  the  lessee 
would  "erect  or  cause  to  be  erected,  or  maintain  upon  the  said  premises 
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hereby  demised,  a  building  for  the  use  of  said  hoapita)  and  for  the  receptioa 
and  treatment  of  patients  needing  hospital  treatment,  and  that  said  party  of 
the  second  part  will  not  make  any  charge  or  receive  any  compensation  for  the 
treatment  of  patients  in  any  of  the  wards  of  the  building  which  shall  be  erected 
on  the  hereby  demised  premises." 

Thereafter,  by  chapter  257  of  the  Laws  of  1806,  the  city  was  authorized  to  con* 
Tey  the  leased  lands  in  the  first  parcel  to  the  hospital  corporation  in  fee  simple 
absolute,  so  as  to  permit  and  to  authorize  it  to  sell  and  convey  or  lease  the 
same  and  devote  the  proceeds  of  such  sale  or  the  income  from  such  leases  to* 
the  maintenance  and  support  of  the  hospital.  The  acts  provided,  "  But  noth- 
ing herein  contained  shall  be  construed  to  compel  the  vendee  or  lessee  to  see  to> 
the  proper  application  of  the  purchase  price  or  rent,  nor  shall  any  misapplica- 
tion thereof  affect  the  validity  of  any  deeds  or  leases  made  by  the  Mount  Binai 
Hospital" 

By  chapter  166  of  the  Laws  of  1900  a  like  conveyance  was  authorized  under  like 
conditions  of  the  second  parcel. 

Pursuant  to  these  acts  the  hospital  corporation  presented  petitions  in  which  it 
stated  that  the  leased  lands  afforded  it  insufficient  space  and  accommodation , 
and  that  it  had  purchased  other  lands  and  desired  to  sell  the  leased  lands  and 
devote  the  proceeds  thereof  to  the  erection  of  buildings  on  the  property  which 
it  had  purchased.  The  petitions  contained  the  following  clause:  "  Your  peti- 
tioner pledges  itself  to  apply  the  proceeds  of  such  sale  to  the  purposes  and 
objects  of  its  incorporation  as  set  forth  in  its  certificate  of  incorporation  aa 
modified  by  the  laws  affecting  the  same." 

The  commissioners  of  the  sinking  fund  thereafter  passed  resolutions  authoiiz^ 
ing  grants  of  the  premises  held  under  the  leases  to  be  oiade  to  the  corporation 
in  fee  simple  absolute,  provided,  however,  ''  that  the  proceeds  of  said  sale, 
or  the  income  from  such  leases  as  may  be  made  by  it  shall  be  applied  to  the- 
maintenance  and  support  of  said  The  Mount  Binai  Hospital,  but  no  purchaser 
or  lessee  of  the  whole  or  any  part  of  said  property,  his  or  their  heirs,  executors, 
administrators  and  assigns,  shall  be  compelled  to  see  to  the  proper  applicatioa 
of  said  proceeds  or  rentals,  nor  shall  any  misapplication  thereof  affect  the  valid- 
ity of  any  deeds  or  leases  made  by  the  Mount  Sinai  Hospital;  and  further  pro- 
vided, that  such  lots  and  the  improvements  thereon  shall  not  be  exempt  from 
taxation." 

Subsequently  the  city  conveyed  the  leased  property  to  the  hospital  corporation 
in  fee  simple  absolute  by  deeds  which  recited  the  respective  resolutions  of  th& 
commissioners  of  the  sinking  fund. 

BM,  that  the  conveyances  imposed  upon  the  hospital  corporation  no  further 
obligation  than  that  imposed  by  its  charter; 

That  the  grants  were,  in  all  essential  respects,  gifts  and  endowments,  and  that 
as  such  they  were  in  violation  of  the  Constitution  of  the  State  of  New  York; 

That  the  conveyances  operated  in  legal  effect  as  a  gift  of  public  property  for  & 
private  use,  and  were  in  violation  of  section  10  of  article  8  of  the  Constitu- 
tion, which  provides,  **  No  •  •  •  city  •  •  •  shall  hereafter  give  any 
♦    ♦    ♦    property     •    •    •    to  or  in  aid  of  any  individual,  association  or 
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corporation.  ♦  •  •  This  section  shall  not  prevent  such  •  •  •  city 
*  *  *  from  making  such  provision  for  the  aid  or  support  of  its  poor  as  may 
be  authorized  by  law; " 

That  the  conveyances  were  not  authorized  by  section  14  of  article  8  of  the  State 
Constitution,  which  provides,  "  Nothing  In  this  Constitution  contained  shall 
prevent  any  ♦  •  •  city  •  ♦  ♦  from  providing  for  the  care,  support, 
maintenance  and  secular  education  of  inmates  of  orphan  asylums,  homes  for 
dependent  children,  or  correctional  institutionfl,  whether  under  public  or  pri- 
vate control.  Payments  by  *  •  •  cities  •  •  •  to  charitable  •  •  • 
Institutions  wholly  or  partly  under  private  control,  for  care,  support  and 
maintenance,  may  be  authorized,  but  shall  not  be  required  by  the  Legislature. 
No  such  payments  shall  be  made  for  any  inmate  of  such  institutions  who  is 
not  received  and  retained  therein  pursuant  to  rules  established  by  the  State 
Board  of  Charities.  Such  rules  shall  be  subject  to  the  control  of  the  Legisla- 
ture by  general  laws ;" 

That  the  latter  section  contemplates  the  payment  of  money  to  charitable  institu- 
tions to  be  applied  subject  to  the  rules  and  regulations  established  by  the  State 
Board  of  Charities,  and  not  the  making  of  absolute  grants  of  real  estate  sub- 
ject to  no  restrictions  whatever; 

That  the  fact  that  the  land  conveyed  to  the  hospital  corporation  would  be  sub- 
ject to  taxation  in  the  hands  of  its  vendee  did  not  constitute  a  consideration 
for  the  grants. 

Appbal  by  the  defendant,  David  H.  Hyman,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  28th  day  of  Septem- 
ber, 1903,  npon  the  report  of  a  referee,  directing  the  specific  per- 
formance of  a  contract  for  the  purchase  of  certain  real  property. 

Ahd  K  Blackma^y  for  the  appellant. 

jF.  H.  Mvnrath^  for  the  respondent. 

Hatch,  J. : 

The  Mount  Sinai  Hospital,  a  domestic  corporation,  brings  this 
action  for  the  purpose  of  compelling  the  defendant  to  specifically 
perform  a  contract  executed  by  him  for  the  purchase  from  the  cor- 
poration of  certain  real  estate,  claimed  to  be  the  property  of  the 
corporation,  and  located  on  the  east  side  of  Lexington  avenue, 
between  Sixtynsixth  and  Sixty-seventh  streets  in  the  borough  of 
Manhattan,  city  of  New  York.  The  plaintiflE  was  incorporated  in 
1852  under  the  name  of  "The  Jews'  Hospital  in  New  York,"  pur- 
suant to  the  provisions  of  "  An  act  for  the  incorporation  of  benevo- 
lent, charitable,  scientific  and  missionary  societies,"  passed  April 
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12y  1B48,  and  of  the  acts  amendatory  thereof.  (See  Laws  of 
1843,  chap.  319,  as  amd.)  The  purpose  of  its  incorporation,  as 
stated  in  its  certificate,  was  the  giving  of  medical  and  surgical 
aid  to  persons  of  the  Jewish  persuasion,  and  for  all  other  pur- 
poses appertaining  to  hospitals  and  dispensaries.  Pursuant  to  the 
provisions  of  chapter  627  of  the  Laws  of  1866  its  name  was  clianged 
to  "  The  Mount  Sinai  Hospital."  No  other  change  in  its  certificate 
was  made  by  the  provision  of  that  act  or  of  any  oUier.  After  the 
change  in  name,  however,  the  provisions  of  its  constitution  were 
enlarged,  and  the  declared  objects  of  the  corporation  were  stated 
to  be  "  the  establishment,  support  and  management  of  an  institution 
to  be  known  as  the  Mount  Sinai  Hospital,  for  the  purpose  of  aSord- 
ing  medical  and  surgical  aid  and  nursing  to  sick  or  disabled  persons 
of  any  creed  or  nationality."  In  1871  it  built  a  hospital  building 
on  what  is  known  as  plot  I,  and  in  1894  it  erected  a  building  for  a 
dispensary  on  what  is  known  as  plot  II.  In  brief  the  history  of  the 
titles  which  the  corporation  has  acquired  to  these  two  plots  of  ground 
is  as  follows :  Such  lands  were  originally  a  part  of  the  common  lands 
of  the  city  of  New  York.  The  source  of  title  in  both  plots  of  land 
is  the  same,  but  they  passed  to  the  corporation  by  a  different  chain 
of  conveyances.  Plot  I  was  leased  by  the  city  to  the  corporation 
under  an  indenture  of  lease,  dated  May  31,  1871,  for  a  period  of 
ninety-nine  years  at  a  rental  of  one  dollar  per  year.  The  authority 
for  this  lease  is  found  in  section  5  of  chapter  853  of  the  Laws  of 
1868,  which  was  an  act  to  make  provision  for  the  government  of 
the  city  of  New  York.  By  this  act  the  commissioners  of  the  sink- 
ing fund  were  authorized  to  execute  a  lease  to  the  corporation  upon 
such  terms  and  conditions  as  leases  had  theretofore  been  made  by  the 
municipal  authorities  to  charitable  institutions.  The  provisions  of 
this  lease  required  that  the  premises  should  be  used  for  a  hospital 
and  for  the  charitable  and  benevolent  purposes  for  which  the  plain- 
tiff was  incorporated,  and  that  the  buildings  erected  thereon  should 
be  used  for  such  purposes,  and  should  at  all  times  be  open  for  pub- 
lic purposes  and  to  patients  of  all  creeds  and  denominations.  The 
lease  was  conditioned  to  be  void  if  such  buildings  were  not  erected 
and  maintained,  or  if  the  plaintiff  should  cease  to  use  it  for  a  hospi- 
tal, or  to  keep  the  same  open  for  patients  of  all  creeds  and  denomi- 
Apf.  Div.— Vol.  XCIL        18 
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nations,  or  should  use  it  for  any  other  purpose.  By  the  provisions 
of  chapter  257  of  the  Laws  of  1898  the  commissioners  of  the  sink- 
ing fund  were  authorized  to  grant  to  the  corporation  title  to  the  land 
in  fee  simple  absolute,  so  as  to  permit  and  authorize  it  to  sell  and  con- 
vey or  lease  the  same  and  devote  the  proceeds  of  such  sale,  or  the 
income  leases,  to  the  maintenance  and  support  of  the  hospital.  The 
act  provided  :  "  But  nothing  herein  contained  shall  be  construed  to 
compel  the  vendee  or  lessee  to  see  to  the  proper  application  of  the 
purchase  price  or  rent,  nor  shall  any  misapplication  thereof  affect 
the  validity  of  any  deeds  or  leases  made  by  the  Mount  Sinai  Hospital." 
After  the  passage  of  this  act  the  corporation  petitioned  the  commis- 
sioners of  the  sinking  fund  for  a  grant  pursuant  to  its  provisions, 
setting  forth  therein  the  lease,  the  insufficient  space  and  accommoda- 
tions for  the  hospital,  and  expressing  the  intention  to  build  larger 
buildings  and  provide  much  better  accommodations,  for  which  pur- 
pose they  had  purchased  a  plot  of  ground  on  the  east  side  of  Fifth 
avenue,  embracing  the  block  between  One  Hundredth  and  One 
Hundred  and  First  streets,  with  a  depth  therein  of  325  feet,  and 
also  setting  forth  that  it  desired  to  sell  the  lands  which  it  then  occu- 
pied under  the  lease  and  devote  the  proceeds  thereof  to  the  erection 
of  buildings  on  the  property  which  it  had  purchased.  This  petition 
contained  the  clause :  "  Tour  petitioner  pledges  itself  to  apply  the 
proceeds  of  such  sale  to  the  purposes  and  objects  of  its  incorporation 
as  set  forth  in  its  certificate  of  incorporation  as  modified  by  the  laws 
affecting  the  same."  On  June  9, 1898,  the  commissioners  of  the 
sinking  fund  acted  upon  the  petition  and  passed  a  resolution  that  a 
grant  of  the  premises  held  under  the  lease  be  made  to  the  corpora- 
tion in  fee  simple  absolute,  provided,  however,  "  that  the  proceeds 
of  said  sale,  or  the  income  from  such  leases  as  may  be  made  by  it 
shall  be  applied  to  the  maintenance  and  support  of  said  The  Mount 
Sinai  Hospital,  but  no  purchaser  or  lessee  of  the  whole  or  any  part 
of  said  property,  his  or  their  heirs,  executors,  administrators  and 
assigns  shall  be  compelled  to  see  to  the  proper  application  of  said 
proceeds  or  rentals,  nor  shall  any  misapplication  thereof  aSect  the 
validity  of  any  deeds  or  leases  made  by  the  Mount  Sinai  Hospital ; 
and  further  provided,  that  such  lots  and  the  improvements  thereon 
shall  not  be  exempt  from  taxation."  On  or  about  November  28, 
1898,  a  deed  of  the  premises  was  made  and  executed  by  the  mayor 
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and  city  clerk,  which  deed  recited  the  resolution  of  the  commission- 
ers of  the  sinking  fund,  and  conveyed  the  property  to  the  corpora- 
tion in  fee  simple  absolute. 

The  title  to  plot  II  was  acquired  by  the  corporation  by  a  sub- 
stantially similar  process.  The  first  lease  was  made  pursuant  to 
chapter  189  of  the  Laws  of  1881,  which  authorized  a  leasing  for  a 
period  of  ninety-nine  years  at  a  nominal  rent.  This  was  a  special 
act.  After  authorizing  the  lease,  section  1  of  the  act  recites: 
"  Having  in  view  the  provision  made  by  such  institution  for  a 
class  of  patients  needing  hospital  treatment,  and  who  would  other- 
wise become  a  public  charge  upon  the  mayor,  aldermen  and  com- 
monalty of  the  said  city."  Section  2  of  the  act  provided  :  "  Such 
lease  shall  contain  a  covenant  on  the  part  of  said  corporation  *  *  * 
that  no  charge  whatever  shall  be  made  for  the  treatment  of  patients 
in  any  of  the  wards  of  the  buildings  to  be  erected  upon  the  said  land." 
A  lease  was  authorized  by  the  commissioners  of  the  sinking  fund  April 
27,  1888,  for  a  period  of  twenty-one  years,  at  a  rental  of  $630  per 
year,  with  covenants  for  three  renewals  at  an  appraised  rental.  A 
lease  pursuant  thereto  was  executed  on  May  first  following,  contain- 
ing the  covenant  for  renewals,  and,  also,  *'  that  the  lessee  shall  erect 
a  hospital  building  and  treat  all  patients  free  therein."  This  lease 
covered  a  part  of  plot  II.  Chapter  45  of  the  Laws  of  1892  author- 
ized the  leasing  of  the  remainder  of  this  plot.  The  act  provided : 
**  Such  lease  to  be  of  a  period  of  ninety-nine  years,  at  such  nominal 
rent  as  they  may  deem  advisable,  having  in  view  the  provision  made 
by  such  institution  for  a  class  of  patients  needing  hospital  treatment, 
and  who  would  otherwise  become  a  public  charge  upon  the  mayor, 
aldermen  and  commonalty  of  the  said  city."  By  chapter  553  of  the 
Laws  of  1892  the  commissioners  of  the  sinking  fund  were  authorized 
to  modify  in  such  manner  as  they  might  deem  proper  the  lease  exe- 
cuted pursuant  to  the  provisions  of  chapter  189  of  the  Laws  of  1881. 
Tliis  referred  to  the  lease  of  May  1,  1888,  and  pursuant  thereto  the 
commissioners  of  the  sinking  fund  passed  a  resolution  authorizing  a 
surrender  of  that  lease  and  awarding  a  new  lease  for  a  period  of  ninety- 
nine  years  at  a  nominal  rental  of  one  dollar  a  year.  Pursuant  to  these 
acts  and  resolutions  the  leases  were  executed,  each  of  which  contained 
the  following  covenant :  "And  the  said  party  hereto  of  the  second  part 
farther  covenants  and  agrees  that  it  will  erect  or  cause  to  be  erected, 
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or  maintain  upon  the  said  premises  hereby  demised,  a  building  for  the 
use  of  said  liospital  and  for  the  reception  and  treatment  of  patients 
needing  hospital  treatment,  and  that  said  party  of  the  second  part  will 
not  make  any  charge  or  receive  any  compensation  for  the  treatment 
of  patients  in  any  of  the  wards  of  the  building  which  shall  be  erected 
on  the  hereby  demised  premises."  Subsequently  and  pursuant  to  the 
provisions  of  chapter  166  of  the  Laws  of  1900  a  grant  of  all  of  the 
premises  held  under  the  leases  of  plot  II  were  conveyed  by  the  city  to 
the  corporation.  The  terms  of  this  act  and  the  terms  of  the  resolu- 
tion and  the  deed  pursuant  thereto  vesting  title  in  the  corporation 
were  in  all  respects  the  same  as  were  the  act,  resolutions  and  deed 
under  which  the  grant  was  made  of  plot  I.  It  is  conceded  that  the 
plaintiff  has  been  since  the  change  in  its  name  and  now  is  engaged 
in  charitable  work  and  cares  for  a  large  number  of  charity  patients 
who  would  otherwise  become  a  charge  upon  the  city.  In  the  main 
it  derives  its  funds  from  members,  patrons'  dues,  legacies,  bequests 
and  charitable  gifts,  and  some  revenue  is  derived  from  patients  who 
pay.  Since  1898  the  city  has  paid  a  per  capita  allowance  of  sixty 
cents  per  day  for  each  free  hospital  or  surgical  patient.  Pursuant 
to  the  statement  contained  in  its  petition  to  the  commissioners  of 
the  sinking  fund  for  a  grant,  the  corporation  has  purchased  the  block 
of  land  mentioned  therein  and  conducts  its  hospital  and  charitable 
work  upon  an  enlarged  scale  at  that  place,  and  commensurate  with 
the  accommodations  which  it  has  to  offer. 

On  December  6,  1901,  the  corporation  and  the  defendant  entered 
into  a  contract  whereby  the  plaintiff  agreed  to  sell  and  the  defendant 
to  purchase  the  Lexington  avenue  property,  which  was  the  property 
the  corporation  received  from  the  city,  for  the  sum  of  $425,000,  the 
purchase  price  of  which,  $20,000,  was  paid  in  cash  upon  the  execu- 
tion of  the  contract^  and  $30,000  additional  was  paid  on  the  20th  day 
of  January,  1902.  The  remainder  was  to  be  paid  in  cash  and  mort- 
gages to  be  given  upon  the  different  subdivisions  of  the  property. 
The  title  known  as  lot  No.  1  of  plot  II  was  passed  March  1, 1902,  at 
which  time  the  defendant  accepted  a  deed  therefor,  and  paid  $10,000 
additional  in  cash  and  gave  a  purchase-money  mortgage  for  $51,500. 
The  title  to  the  remainder  of  the  land  sold  was  to  be  passed  at  such 
time  before  November  1,  1903,  as  the  corporation  should  elect 
After  the  acceptance  of  the  deed  above  mentioned,  it  was  agreed 


Digitized  by 


Google 


MOUNT  SINAI  HOSPITAL  v.  HYMAN.  277 

App.  Div.j  First  Depabtkbnt,  March,  1904. 

between  the  parties  that  should  the  title  to  the  premises  prove  to  be 
unmarketable,  the  corporation  would  accept  a  reconveyance  of  the 
same,  cancel  the  mortgage  and  repay  all  the  moneys  paid  by  the 
defendant  upon  the  contract  of  purchase.  Thereafter  the  parties 
agreed,  on  the  13th  day  of  July,  1903,  as  the  time  for  closing  the 
contract,  at  which  time  the  plaintiff  tendered  its  deed  to  the 
defendant  of  the  remaining  portion  of  the  land,  demanded  the  exe- 
cution of  the  purchase-money  mortgages  and  the  payment  of  the 
remainder  of  the  purchase  price  as  called  for  in  the  contract.  The 
defendant  rejected  the  title  as  tendered,  claiming  that  the  same  was 
unmarketable  for  the  reason  that  it  depended  upon  the  leases  and 
deeds  heretofore  mentioned  from  the  city  of  New  York ;  that  the 
same  were  invalid,  as  having  been  made  in  violation  of  law  and  of 
the  Constitution  of  the  State,  and  that  by  reason  thereof  the  corpo- 
ration was  unable  to  convey  a  marketable  title. 

It  was  suggested  by  the  learned  referee,  and  is  argued  by  the 
respondent  upon  this  appeal,  that  some  consideration  for  the  grants 
from  the  city  of  New  York  to  the  corporation  is  found  in  the  fact 
that  the  land  granted  would  be  subject  to  taxation  in  the  hands  of  a 
purchaser  from  the  corporation.  It  is  manifest  that  such  fact  can- 
not be  deemed  a  consideration  in  any  sense.  If  it  could  be  con- 
strued as  a  valuable  consideration,  it  would  support  a  grant  from  the 
city  by  way  of  gift  to  a  private  individual,  for  in  his  hands  it  would 
immediately  become  the  subject  of  taxation.  Every  conveyance 
could  be  supported  under  such  consideration.  The  learned  referee 
found  that  the  grants  were  made  for  a  good  and  valuable  considera- 
tion, which  he  proceeds  to  recite  as  being  services  theretofore  ren- 
dered in  the  treatment  and  care  without  charge  of  persons  whose 
treatment  would  otherwise  have  been  a  charge  and  burden  upon  the 
city  of  New  York,  and  for  such  service  thereafter  rendered  in 
maintaining  the  hospital  for  the  purposes  described.  As  the  evi- 
dence upon  this  subject  is  undisputed,  such  finding,  although 
expressed  as  a  finding  of  fact,  is  for  all  essential  purposes  a  conclu- 
sion of  law.  Whether  a  valuable  consideration  sufficient  to  support 
these  grants  can  be  said  to  exist,  depends  upon  the  legal  results 
which  necessarily  flow  from  the  entire  transaction.  The  incorpora- 
tion of  the  plaintiff  was  voluntary.  It  took  upon  itself  the  burden 
of  discharging  the  obligation  which  it  assumed.    The  fact  that  in 
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process  of  development  it  enlarged  its  scope  and  purposes  and  there- 
under discharged  a  public  obligation  which  it  would  have  been 
proper  for  the  city  to  assume  did  not  create  any  legal  obligation 
against  the  city.  {Trustees  of  Exempt  Firein&rHs  fund  v.  Roome^ 
93  N.  Y.  313.)  The  care  of  the  poor  and  the  aid  which  was  rendered 
to  poor  people  by  the  corporation  is  shown  to  be  of  a  character  which 
would  have  authorized  the  appropriation  of  public  moneys  in  dis- 
charge of  the  obligation,  and  it  is  probably  true  that  the  city  was 
authorized  by  general  provisions  of  law  and  also  by  the  provisions 
of  the  statutes,  to  which  we  have  called  attention,  to  recognize  the 
discharge  of  such  obligation  by  the  corporation  as  creating  a  moral 
obligation  against  the  city,  which  it  might  discharge  by  the  payment 
of  public  moneys.  {Wrought  Iron  Bridge  Go.  v.  Tovm  of  Attica^ 
119  N.  Y.  204 ;  MatUr  of  Straus,  44  App.  Div.  425.)  The  continued 
discharge  by  tlie  corporation  of  such  obligation  would,  as  a  neces- 
sary consequence,  furnish  the  basis  upon  which  the  city  could  continue 
in  recognition  of  the  discharge  of  its  public  obligation,  and  thereby 
right  would  exist  for  the  appropriation  of  public  funds  for  its  support 
within  constitutional  restraints.  This  brings  us  to  considering 
whether  the  grants  of  property  in  the  present  case  can  be  sustained 
upon  the  consideration  above  mentioned,  and  whether  the  grant  is 
permitted  by  the  constitutional  authority  which  allows  the  appro- 
priation of  public  moneys  for  such  a  purpose.  Before  adverting  to 
the  specific  constitutional  provision  applicable  to  the  subject,  it  is 
well  to  have  clearly  in  mind  the  exact  status  of  the  corporation  and 
the  relation  of  the  city  thereto.  Under  the  lease  of  plot  I  the  act 
authorizing  it  was  for  the  erection  of  a  public  hospital,  and  the  lease 
contained  a  covenant  to  erect  and  maintain  such  hospital  upon  the 
demised  premises,  and  also  to  keep  it  open  at  all  times  during  the 
term  of  the  lease  for  patients  of  all  creeds  and  denominations ;  and 
it  also  contained  a  provision  of  forfeiture  in  the  event  that  compli- 
ance was  not  had  with  these  terms,  conditions  and  covenants.  At 
the  time  of  the  execution  of  this  lease  the  constitutional  provision 
now  embraced  in  section  10  of  article  8  of  the  Constitution  was  not 
in  existence,  in  consequence  of  which  the  power  of  the  Legisla- 
ture to  authorize  the  appropriation  of  public  moneys  was  very 
much  broader  than  the  constraints  which  the  constitutional  pro- 
vision now  places  upon  it.    {Matter  of  Mahon  v.  Board  of  Edu- 
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mtiony  171  N.  Y.  263.)    The  leases  of  plot  II  had  different  pro- 
yisioDs,  which  we  have  already  noticed.     These  leases  were  made 
after  the  adoption  of   the  constitutional  provision.     (See  Const. 
[1884]  art.  8,  §  11.)    Therefore,  it  was  that  the  terms  of  the  act  and 
the  leases  themselves  contained  much  broader  covenants,  doubtless 
deemed  to  be  essential  in  order  to  meet  the  constitutional  restric- 
tions.    There  is,  therefore,  the  express  recital  that  the  corporation  is 
to  undertake  the  obligation  of  rendering  relief  to  patients  needing 
hospital  treatment,  who  would  otherwise  become  a  public  charge, 
and  that  such  treatment  should  be  free.     Forfeiture  of  these  leases 
was  attendant  upon  the  failure  to  discharge  by  the  corporation  the 
covenants  contained  therein.     Under  the  terms  of  the  grants,  how- 
ever, all  covenants  of  forfeiture,  as  well  as  all  others,  were  omitted, 
and  in  their  place  was  substituted  the  clause  contained  in  the  reso- 
lution passed  by  the  commissioners  of  the  sinking  fund.     This  cove- 
nant simply  required  the  application  of  the  proceeds  of  the  land 
conveyed  to  the  support  and  maintenance  of  the  corporation.    There 
could  be  no  covenant  of  forfeiture  and  at  the  same  time  invested  in 
the  corporation  an  absolute  title  which  it  could  convey  to  a  pur- 
chaser subject  to  no  conditions.     This  condition  the  acts,  resolu- 
tions and  grants  expressly  recite.     The  effect  of  the  grant,  so  far  as 
the  corporation  is  concerned,  was  only  to  impose  upon  it  the  obli- 
gation of  applying  the  proceeds  of  the  land  to  the  discharge  of  its 
chartered  obUgations.     This  was  all  it  pledged  itself  to  do  in  its  peti- 
tion asking  for  the  grant.     The  language  of  this  pledge  is  to  apply 
the  proceeds  of  any  sale  which  it  makes  to  the  purposes  and  objects 
of  its  incorporation,  "  as  set  forth  in  its  certificate  of  incorporation 
as  modified  by  the  laws  affecting  the  same."     The  effect  of  the  cove- 
nant and  of  the  pledge  is,  therefore,  the  same.    By  reference  to  its  cer- 
tificate of  incorporation,  which  contains  its  chartered  powers,  it  is  seen 
to  be  as  recited,  "  that  the  particular  business,  purpose  and  object  of 
such  association  and  society  will  be  medical  and  surgical  aid  to  persons 
of  the  Jewish  persuasion,  and  for  all  other  purposes  appertaining  to 
hospitals  and  dispensaries."     And  so  far  as  its  charter  is  concerned 
this  language  has  never  been  broadened ;  nor  has  it  been  changed  or 
modified  by  any  legislative  act.     It  is  true  that  in  the  constitution 
adopted  by  the  corporation  the  limitation  upon  creed  is  stricken  out 
and  in  its  place  is  substituted  all  creeds  and  nationalities,  and  the 
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objects  of  the  incorporation  are  very  mnch  enlarged.  The  consti- 
tution, however,  is  not  a  part  of  the  corporation's  charter.  It  may 
be  modified,  changed  and  amended  in  accordance  with  the  rules  and 
regulations  providing  therefor  without  in  the  slightest  degree  contra- 
vening the  corporation's  charter ;  it  can  strike  therefrom  the  whole 
of  the  enlarged  purpose  by  restricting  corporate  acts  to  its  limited 
charter  provisions  without  in  any  legal  sense  affecting  the  pledge 
made  in  its  petition  asking  for  the  grant  or  violating  any  covenant 
which  is  contained  in  the  grants.  And  if  it  made  entire  departure 
from  its  present  scheme  and  declined  to  discharge  a  public  obliga- 
tion in  rendering  aid  to  the  poor,  it  would  in  nowise  affect  the  terms 
of  the  grant  or  violate  any  of  its  covenants  or  affect  the  title  to  the 
lands  in  the  hands  of  a  bona  fide  purchaser.  The  effect  of  this 
would  be  an  appropriation  of  public  property,  ostensibly  for  a 
public  purpose,  which  might  nevertheless  be  devoted  to  exclusively 
private  purposes.  Confessedly,  an  appropriation  of  public  property 
cannoi  lawfully  be  made  to  such  use  and  we  are  of  opinion  that  it  is 
equally  fatal  to  the  grants  that  such  may  be  the  result.  The  ques- 
tion is  not  what  was  the  purpose  or  what  is  the  present  condition  or 
how  faithfully  the  corporation  has  discharged  and  is  discharging  its 
public  obligation.  The  vice  lies  in  what  may  be  done,  and  as  to 
that  it  is  clear  that  the  proceeds  of  these  grants  may  be  devoted  to 
an  exclusively  private  purpose  and  the  city  left  remediless  in  pre- 
vention of  it.  The  grants,  therefore,  operate  in  legal  effect  as  a 
gift  of  public  property  for  a  private  use.  Section  10  of  article  8  of 
the  Constitution  of  the  State  of  New  York,  so  far  as  material,  pro- 
vides: "No  *  *  *  city  *  *  *  shall  hereafter  give  any 
*  *  *  property  *  *  *  to  or  in  aid  of  any  individual, 
association  or  corporation.  *  *  *  This  section  shall  not  pre- 
vent such  *  *  *  city  *  *  *  from  making  such  provision 
for  the  aid  or  support  of  its  poor  as  may  be  authorized  by  law."  If 
we  are  correct  in  our  construction  of  the  effect  of  this  grant  it  is 
clearly  void  under  this  provision  of  the  Constitution. 

Aside  from  this  question,  however,  is  another  which  readily  forces 
itself  upon  the  attention  when  the  transaction  is  considered.  The 
constitutional  provision  above  cited  authorizes  the  appropriation  of 
public  funds  for  the  aid  and  support  of  the  poor.  Prior  to  the 
Constitution  of  1894  the  subject  of  charities  had  not  found  a  place 
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in  the  several  Constitutions  of  the  State.  The  present  Constita- 
tion,  while  making  lawful  the  appropriation  of  public  funds  for 
the  aid  and  support  of  the  poor,  did  not  assume  by  that  provision  to 
regulate  or  control  the  subject.  Sections  11,  12  and  13  of  article  8 
made  provision,  among  other  things,  for  a  State  Board  of  Charities 
to  be  appointed  by  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  provided  that  consistent  existing  laws  relat- 
ing to  charitable  institutions  should  remain  in  force  and  be  applicable 
thereto  until  amended  or  repealed  by  the  Legislature.  Section  14 
of  such  article  provides :  ^^  Nothing  in  this  Constitution  contained 
shall  prevent  the  Legislature  from  making  such  provisions  for  the 
education  and  support  of  the  blind,  the  deaf  and  dumb,  and  juvenile 
delinquents,  as  to  it  may  seem  proper ;  or  prevent  any  *  *  * 
city  *  *  *  from  providing  for  the  care,  support,  maintenance 
and  secular  education  of  inmates  of  orphan  asylums,  homes  for 
dependent  children  or  correctional  institutions,  whether  under  pub- 
he  or  private  control.  Payments  by  *  *  *  cities  *  *  * 
to  charitable  *  *  *  institutions,  wholly  or  partly  under  private 
control,  for  care,  support  and  maintenance,  may  be  authorized,  but 
shall  not  be  required  by  the  Legislature.  No  such  payments  shall 
be  made  for  any  inmate  of  such  institutions,  who  is  not  received 
and  retained  therein  pursuant  to  rules  established  by  the  State  Board 
of  Charities.  Such  rules  shall  be  subject  to  the  control  of  the 
L^islature  by  general  laws."  A  similar  provision  has  been  con- 
strued to  authorize  the  payment  of  money  to  various  institutions. 
{White  V.  Inebriates*  JSome,  141  N.  Y.  123.)  It  is  upon  this 
case  and  various  others,  to  which  may  be  added  Sa/rgent  v.  Board 
of  Education  (177  N.  Y.  317),  that  the  respondent  relies  to  uphold 
these  grants.  In  each  of  them,  however,  it  is  noticeable  that 
the  questions  involved  the  appropriation  of  money  and  the  pay- 
ment of  current  funds  for  the  public  purpose.  It  is  the  evident 
policy  of  the  State  to  deal  in  connection  with  such  institutions,  hav- 
ing regard  to  the  continued  discharge  of  the  public  functions  and  pro- 
viding funds  to  aid  in  the  discharge  of  current  obligations  created 
thereby.  The  appropriation  and  payment  of  money  from  time  to 
time  as  necessity  requires  enables  the  city  at  all  times  to  control  the 
proper  application  of  the  proceeds  and  to  increase,  diminish  or  with- 
hold the  amount  appropriated  in  accordance  with  the  needs  of  the 
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institatioD,  and  the  fulfillment  upon  it3  part  of  the  public  obligation 
which  it  has  assumed.  The  purpose  is  to  make  compensation  for 
the  discharge  of  such  obligation,  and  when  it  ceases  its  operations  or 
becomes  inefficient  in  the  discharge  of  the  public  function,  courts 
will  not  compel  payment  out  of  the  public  funds,  even  though  there 
be  in  existence  a  statute  requiring  the  public  authorities  to  make 
payment.  {People  ex  rel.  Inehriatei  Home  v.  Coni-ptrolUry  152 
N.  Y.  399.)  The  language  of  section  14  of  article  8  of  the  Constitu- 
tion clearly  contemplates  payment  of  money  for  these  purposes,  to  be 
applied  subject  to  the  rules  and  regulations  established  by  the  State 
Board  of  Charities.  This  is  now  the  authority  for  the  application  of 
property  and  money  in  aid  of  private  institutions  that  have  volun- 
tarily assumed  the  public  obligation,  and  the  provision  is  that  no 
**  payments  shall  be  made  for  any  inmate  of  such  institutions  who 
is  not  received  and  retained  therein  pursuant  to  rules  established 
by  the  State  Board  of  Charities ; "  tlius  clearly  contemplating  that 
the  basis  of  the  appropriation  shall  have  relation  to  the  number  of 
inmates  provided  for  in  the  particular  institutions,  the  rate  of 
payment  being  placed  upon  a  per  capita  basis.  Such  is  the  scheme 
of  these  enactments,  and  such  have  been  the  cases  where  the  obliga- 
tion of  payment  has  been  assumed  and  enforced. 

The  grant  in  the  present  case  does  not  appropriate  money  upon 
such  basis,  nor  does  it  devote  the  land  to  the  use  of  the  corporation 
for  its  corporate  purposes.  In  effect  it  gives  the  land  to  be  sold  for 
the  purpose  of  creating  a  fund,  which  in  all  essential  characteris- 
tics operates  sa  an  endowment  of  the  institution  to  the  extent  of  the 
fund  to  be  derived  from  the  sale  of  the  land.  Neither  the  city  nor 
the  State  Board  of  Charities  has  control  of  such  fund  or  its  expendi- 
tures ;  it  is  handed  over  to  the  institution  bodily,  to  be  expended 
in  its  discretion  for  the  purposes  mentioned.  The  supervisory  con- 
trol given  to  the  State  Board  of  Charities  does  not  reach  such 
fund,  nor  control  the  same  in  disposition.  The  control  of  the  State 
Board  of  Charities  has  relation  to  the  inmates  and  the  limitation  is 
that  payment  may  not  be  made  if  such  inmate  be  not  received  and 
retained  pursuant  to  rules  established  by  the  board.  So  that  this 
fund  produced  by  these  grants  passes  irrevocably  to  the  corporation, 
to  be  used  in  its  discretion  and  subject  to  no  other  covenant  or 
pledge  upon  its  part  than  an  agreement  to  use  it  for  its  chartered 
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purposes,  which  may  be  under  such  charter  private  and  denomina- 
tional. Tlie  result  of  such  condition  is  that  so  far  as  appropriations 
are  based  upon  per  capita  relief  afforded  by  the  institution,  the 
most  stringent  safeguards  surround  the  expenditure  of  moneys  so 
appropriated,  and  none  can  be  made  unless  compliance  be  had  with 
such  provisions  of  law.  If,  however,  the  present  grants  be  sustained, 
it  must  follow  that  lands  may  be  conveyed,  or  moneys  without  limit 
appropriated  as  endowments  for  these  institutions,  without  any  con- 
trol or  supervision  in  disposition  by  any  public  authority  or  board. 
The  corporation  itself  furnishes  the  best  illustration.  The  city 
appropriates,  and  has  since  1898,  sixty  cents  per  day  for  each  free 
hospital  or  surgical  patient.  Section  14  of  article  8  of  the  Constitu- 
tion provides  that  such  moneys  shall  not  be  paid  to  this  institution, 
unless  it  makes  compliance  with  the  rules  of  the  State  Board  of  Chari- 
ties. Under  these  grants  it  obtains  property  which  it  has  sold  for 
$425,000,  and  if  the  grant  be  sustained  it  may  receive  and  appropriate 
^  this  fund  in  the  discretion  of  the  governing  body  of  the  corporation. 
Clearly  such  a  result  was  never  contemplated  by  the  framers  of  the 
Constitution.  Nor  has  any  case,  so  far  as  we  are  able  to  find,  sup- 
ported such  a  grant.  On  the  contrary,  the  expression  of  the  courts 
upon  that  subject  is  to  the  effect  that  all  appropriations  must  be  subject 
to  control  by  the  State  Board  of  Charities,  and  such  is  the  constitutional 
provision.  To  sustain  these  grants,  therefore,  would  be  to  again  open 
the  door  to  the  evils  which  arose  prior  to  the  constitutional  prohibi- 
tions upon  the  Legislature,  which  were  passed  to  remedy  such  evil. 
We  have  no  doubt  but  that  the  present  corporation  is  worthy  of  the 
aid  which  the  Legislature  has  authorized  and  which  the  city  has 
attempted  to  give,  and  tliat  it  is  discharging  and  will  continue  in  the 
discharge  of  the  public  obligation  which  it  has  voluntarily  assumed  ; 
but  such  facts  cannot  be  considered  in  sustaining  a  gift  or  in  author- 
izing an  endowment  whicli  is  opposed  to  the  public  policy  of  the 
State,  as  expressed  in  organic  law.  We  reach  the  conclusion, 
therefore,  that  these  grants  are  in  all  essential  respects  gifts  and 
endowments,  and  that  as  such  they  are  in  violation  of  the  constitu- 
tional provisions  of  the  State.  This  conclusion,  therefore,  renders 
this  title  unmarketable.  As  the  parties  have  stipulated  that  the  one 
succeeding  shall  have  an  affirmative  judgment  it  necessarily  follows 
that  the  judgment  should  be  reversed,  and  judgment  should  be 
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ordered  in  favor  of  the  defendant  upon  his  counterclaim,  costs  to  the 
defendant  of  this  appeal  and  of  the  action. 

Van  BbunTj  P.  J .,  Patterson,  Inqraham  and  Laughlin,  J  J., 
concurred. 

Judgment  reversed  and  judgment  ordered  in  favor  of  defendant 
upon  his  counterclaim,  with  costs  of  appeal  and  action. 


Edward  L.  Gilbert  and  James  F.  Lewis,  Appellants,  v,  Irving 
Bunnell  and  George  B.  Buchanan,  Bespondents. 

Equity  — specific  performance,  when  granted — what  must  appear  by  the  complaint  — 
wluU  doe*  not  show  that  the  moneiai'y  value  of  a  contract  cannot  be  determined  — 
when  a  complaint  asking  equitable  relitf  should  be  sent  to  t?ie  law  side  of  the  court 
—  quaere  in  case  of  a  demurrer  thereto. 

Courts  of  equity  have  jurisdiction  to  entertain  an  action  for  and  decree  specific 
performance  of  a  contract  for  the  sale  of  a  chattel  or  of  a  cbose  in  action  agreed 
to  be  transferred.  Parties,  however,  may  not  demand  as  matter  of  absolute 
right  specific  performance  of  such  a  contract.  Whether  it  will  be  granted  in  a 
given  case  rests  in  the  sound  discretion  of  the  court.  Such  discretion  will  be 
favorably  exercised  when  it  is  made  to  appear  that  compensation  in  damages  is 
difiicult,  or  impossible  of  establishment,  and  that  the  legal  remedy  available  is 
consequently  inadequate. 

Here  statements  in  the  complaint  that  damages  for  the  breach  cannot  be  estab- 
lished; that  difficulty  attends  upon  making  proof  of  damages  sustained  and 
that  the  plaintiff  will  be  unable  to  prove  the  sum,  or  does  not  know  what  such 
damages  are,  and  can  only  have  full  and  adequate  relief  by  a  decree  of  spe- 
cific performance,  do  not  make  out  a  case  entitling  the  party  to  equitable  relief . 
The  transaction,  as  averred,  and  the  facts  as  they  appear  in  connection  with 
it»  must  be  of  such  a  character  as  to  make  it  apparent  to  the  court  that  the 
exercise  of  equitable  jurisdiction  is  necessarily  essential  in  order  to  afford  to 
the  party  the  relief  to  which  he  is  entitled,  and  that  without  it  he  will  be  shorn 
of  the  benefits  of  his  contract  or  a  substantial  part  thereof. 

The  complaint  in  an  action  alleged  that  the  defendants  agreed  to  sell  to  the  plain- 
tiffs certain  participating  subscription  rights  in  an  underwriting  syndicate  of 
the  par  value  of  $10,000,  such  sale  to  be  evidenced  by  a  written  assignment 
from  the  defendants  to  the  plaintiffs;  that  the  plaintiffs  had  been,  at  all  times, 
willing  to  fulfill  the  contract,  but  that  the  defendants  had  refused  to  execute 
the  contract  transferring  such  rights.  The  complaint  then  alleged  the  char- 
acter of  the  underwriting  syndicate,  its  method  of  transacting  business,  the 
value  of  the  subscription  rights  and  the  substantial  value  of  the  rights  which 
the  defendants  had  agreed  to  transfer. 
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It  further  charged  that  under  such  rights  the  defendants  had  received  the  sum  of 
$1,250  returned  to  them  as  a  part  of  their  subscription  to  which  the  plaintiffs 
were  entitled,  and  also  the  further  sum  of  $1,000,  declared  as  dividends  and  paid 
by  the  syndicate  to  the  defendants  in  amounts  of  $500  each.  The  complaint  fur- 
ther averred  that  said  subscription  rights  were  limited  in  number  and  could  not  be 
purchased  in  the  open  market;  that  the  underwriting  syndicate  was  still  in  exist- 
ence and  tliat  very  large  profits  to  it  would  be  realized;  that  the  value  of  such 
subscription  was  very  great,  but  that  the  amount  thereof  was  conjectural  and 
unknown  to  the  plaintiffs;  that  there  was  no  basis  upon  which  damages  for  the 
breach  could  be  predicated;  that  what  the  profits  were  or  would  be  was  unknown 
to  the  plaintiffs,  and  that  by  reason  thereof  the  plaintiffs  had  no  adequate  remedy 
at  law  in  a  recovery  of  damages  for  the  breach ;  that  the  only  remedy  which  would 
give  to  the  plaintiffs  the  rights  to  which  they  were  entitled  was  by  a  specific  per- 
formance of  the  contract;  that  upon  the  execution  of  the  contract  with  the  defend- 
ants the  plaintiffs  agreed  to  sell  and  transfer  such  right  to  another  party  and 
that  by  reason  of  defendants'  failure  to  fulfill  their  contract  plaintiffs  were 
unable  to  fulfill  their  subsequent  contract,  in  consequence  of  which  they  would 
be  subjected  to  heavy  damages. 

The  relief  demanded  was  that  the  defendants  be  required  to  execute  a  written 
assignment  of  the  subscription  rights;  that  they  be  enjoined  and  restrained 
from  selling  or  otherwise  disposing  of  such  subscription  rights;  that  the  plain- 
tiffs have  a  money  judgment  for  the  several  sums  of  money  which  the  defend- 
ants had  received  on  account  of  such  rights  and  for  such  other  and  further  relief 
as  might  be  proper. 

An  answer  was  served  and,  upon  the  case  being  brought  on  for  trial  at  an  Equity 
Term  of  the  court,  the  trial  judge  dismissed  the  complaint  on  the  ground  that, 
under  the  complaint,  the  plaintiffs  were  not  entitled  to  equitable  relief. 

Eeld,  that  the  complaint  did  not  entitle  the  plaintiffs  to  equitable  relief,  as  there 
was  no  more  difficulty  in  establishing  the  money  value  of  the  contract  sued 
upon  in  this  action  than  in  any  ordinary  case  where  the  value  of  the  contract 
depended  upon  the  profits  to  be  made  therefrom; 

That  the  complaint  stated  a  cause  of  action  at  law  for  a  breach  of  contract; 

That  it  was,  therefore,  improper,  an  answer  having  been  interposed  and  the  cose 
having  been  brought  to  trial,  for  the  court  to  dismiss  the  complaint,  but  tliat 
it  should  have  been  sent  to  the  law  side  of  the  court. 

Qiujere,  if,  upon  the  hearing  of  a  demurrer  to  a  complaint  framed  to  secure  equi- 
table relief,  it  appears  that  the  complaint  states  a  cause  of  action  at  law  but  not 
a  cause  of  action  in  equity,  whether  the  court  should  dismiss  the  complaint. 

Per  Hatch  and  McLaughlin,  JJ.;  Lauohlin,  J.,  concurred  in  result;  Van 
Brunt,  P.  J.,  and  Inoraham,  J.,  dissented. 

Appeal  by  the  plaintiflfs,  Edward  L.  Gilbert  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  2d  day 
of  July,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
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trial  at  the  New  York   Special   Term,  dismissing  the  plaintiflfe* 
complaint. 

Robert  E,  Z.  Lewia^  for  the  appellants. 

F,  K.  Pendleton^  for  the  respondents. 

Hatch,  J. : 

The  complaint  in  this  action  was  evidently  intended  to  be  framed 
for  equitable  relief.  Such  are  its  general  features,  and  yet  it  is 
clear  that  facts  are  averred  under  which  the  plaintiflFs  show  them- 
selves entitled  to  strictly  legal  relief  and  the  prayer  of  the  complaint 
in  part  is  for  a  money  judgment.  So  far  as  is  essential  to  a  dispo- 
sition of  the  question  presented  by  this  appeal,  the  complaint  avers 
that  the  plaintiffs  are  copartners,  engaged  in  the  business  of  buying 
and  selling  on  commission  and  dealing  in  securities  in  the  city  of 
New  York ;  that  the  defendants  are  copartners  engaged  in  the  same 
business  in  said  city ;  that  about  the  26th  day  of  February,  1901,  the 
defendants,  in  writing,  agreed  to  sell  and  plaintiffs  agreed  to  purchase 
certain  participating  subscription  rights  in  the  United  States  Steel 
Corporation  Underwriting  Syndicate  of  the  par  value  of  $10,000, 
agreeing  to  pay  therefor  a  specified  sum,  such  right  to  be  evidenced 
by  a  written  assignment  from  the  defendants  to  the  plaintiffs ;  that 
the  latter  have  been  at  all  times  ready  and  willing  to  fulfill  tlie  con- 
tract on  their  part,  but  the  defendants  have  refused  to  execute  the 
contract  transferring  such  right.  The  complaint  then  avers  the 
character  of  the  United  States  Steel  Corporation  Underwriting 
Syndicate ;  the  metliod  by  which  it  transacted  its  business ;  the 
value  of  the  subscription  rights  and  the  substantial  value  of  the 
right  which  the  defendants  had  agreed  to  transfer,  and  further 
charged  that  under  such  right  defendants  had  received  the  sum  of 
$1,260  returned  to  them  as  a  part  of  their  subscription  to  which 
the  plaintiffs  are  entitled,  and  also  the  further  sum  of  $1,000, 
declared  as  dividends  and  paid  by  the  syndicate  to  the  defendants 
in  amounts  of  $500  each.  The  complaint  further  avers  that  said 
subscription  rights  are  limited  in  number  and  cannot  be  purchased 
in  the  open  market;  that  the  underwriting  syndicate  is  still  in 
existence  and  that  very  large  profits  to  it  will  be  realized;  that 
the  value  of   such  subscription  is  very  great;    the  amount  of 
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which  is  conjectural  and  unknown  to  the  plaintiffs;  that  there 
is  no  basis  upon  which  damages  for  the  breach  can  be  predicated ; 
that  what  the  profits  are  or  will  be  are  unknown  to  the  plain- 
tiffs, and  that  by  reason  thereof  the  plaintiffs  have  no  adequate 
remedy  at  law  in  a  recovery  of  damages  for  the  breach ;  that  the  only 
remedy  which  will  give  to  tlie  plaintiffs  the  rights  to  which  they 
are  entitled  is  by  a  specific  performance  of  tlie  contract ;  that  upon 
the  execution  of  the  contract  with  the  defendants  the  plaintiffs 
agreed  to  sell  and  transfer  such  right  to  another  party  and  that  by 
reason  of  defendants'  failure  to  fulfill  their  contract  plaintiffs  are 
unable  to  fulfill  their  subsequent  contract,  in  consequence  of  which 
they  will  be  subjected  to  heavy  damages.  Prayer  for  relief  demands 
a  decree  that  the  defendants  be  required  to  execute  a  written  assign- 
ment of  the  subscription  rights ;  that  they  be  enjoined  and  restrained 
from  selling  or  otherwise  disposing  of  such  subscription  rights ;  that 
the  plaintiffs  have  money  judgment  for  the  several  sums  of  money 
which  the  defendants  have  received  on  account  of  such  right  and  for 
such  other  and  further  relief  as  may  be  proper. 

The  defendants  served  an  answer  to  the  complaint,  and  the 
cause  thus  became  at  issue,  was  placed  upon  the  equity  calendar  of 
the  court,  and  coming  on  to  be  heard  the  court  granted  a  judgment 
of  dismissal,  based  upon  the  ground  that  the  plaintiffs  had  not 
shown  themselves  by  their  complaint  to  be  entitled  to  equitable 
relief.  When  the  action  was  commenced  the  New  York  Security 
and  Trust  Company  was  made  a  party  defendant,  for  the  reason  that 
it  was  constituted  a  depository  of  the  funds  received  from  the 
underwriting  subscription  rights.  By  stipulation  the  action  was  dis- 
continued as  to  this  defendant. 

It  is  well  settled  that  courts  of  equity  have  jurisdiction  to  enter- 
tain an  action  for  and  decree  specific  performance  of  a  contract  for 
the  sale  of  a  chattel  or  of  a  chose  in  action,  agreed  to  be  trans- 
ferred. Parties,  however,  may  not  demand  as  matter  of  absolute 
right  specific  performance  of  such  a  contract.  Whether  it  will  be 
granted  in  a  given  case  rests  in  the  sound  discretion  of  the  court. 
Such  discretion  will  be  favorably  exercised  when  it  is  made  to 
appear  that  compensation  in  damages  is  difficult,  or  impossible  of 
establishment,  and  the  law  will  then  be  inadequate  in  remedy. 
{Williams  v.  Montgomery^  148  N.  T.  519;  Batenum  v.  StratM, 
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86  App.  Div.  540.)  Mere  statements  in  the  complaint  that  damages 
for  the  breach  cannot  be  established ;  that  difficulty  attends  upon 
making  proof  of  damages  sustained  and  that  the  plaintiff  will  be 
unable  to  prove  the  sum,  or  does  not  know  what  such  damages  are, 
and  can  only  have  full  and  adequate  relief  by  a  decree  of  specific 
performance  does  not  make  out  a  case  entitling  the  party  to  equi- 
table relief.  The  transaction,  as  averred,  and  the  facts  as  they 
appear  in  connection  with  it,  must  be  of  such  a  character  as  to  make 
it  apparent  to  the  court  that  the  exercise  of  equitable  jurisdiction 
is  necessarily  essential  in  order  to  afford  to  the  party  the  relief  to 
which  he  is  entitled,  and  without  it  that  he  will  be  shorn  of  the 
benefits  of  his  contract  or  a  substantial  part  thereof.  Mere  char- 
acterization of  difficulty,  however  strong,  does  not  present  such  a 
case.  Taking  the  averments  of  this  complaint  as  a  whole,  it  fairly 
appears  that  the  plaintiffs  have  an  adequate  remedy  at  law.  It  is 
not  impossible,  indeed  it  cannot  be  said  to  be  difficult,  to  establish 
the  value  of  this  contract  to  the  plaintiffs.  The  amount  of  the  sub- 
scription is  fixed,  the  profits  which  have  been  derived  therefrom 
are  known,  and  what  future  profits  will  be  derived  are  susceptible 
of  proof  which  will  approximate,  at  least,  to  the  actual  value  of  the 
right  which  the  plaintiffs  secured  by  their  contract.  There  is  no 
more  difficulty  in  establishing  the  money  value  of  this  contract  by 
proof  than  there  is  in  the  horde  of  cases,  where  the  value  of  the 
contract  depends  upon  the  profits  to  be  made  from  a  given  venture. 
Values  of  this  character  are  dealt  with  to  an  enormous  extent  in 
this  commercial  center.  They  are  the  subject  of  bargain  and  sale. 
The  transaction  of  purchase  in  the  present  case  shows  that  the  value 
was  known  to  the  extent  of  enabling  parties  to  agree  upon  terms 
with  respect  to  such  value.  Under  such  circumstances  it  is  easy  to 
be  seen  that  no  more  difficulty  attends  upon  proving  the  value  of 
this  contract  than  in  an  ordinary  case,  where  profits  are  involved. 
The  subject-matter  of  it  has  been  the  basis  of  commercial  transac- 
tions in  this  city  for  a  number  of  years,  in  which  the  transactions 
have  run  from  modest  proportions  to  a  magnitude  which  excites 
the  wonder  of  the  commercial  world.  Such  being  the  case,  it  is 
clear  that  the  plaintiffs  by  the  averments  of  their  complaint  have 
not  shown  themselves  entitled  to  equitable  relief. 
Beaching  this  conclusion,  however,  does  not  dispose  of  the  pree- 
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ent  qoestion,  as  the  law  is  settled  beyond  peradventare  that  if  the 
facts  stated  in  the  complaint  show  that  plainti£b  are  entitled  to  any 
relief,  either  legal  or  equitable,  their  complaint  is  not  to  be  dis- 
missed because  they  have  not  demanded  the  precise  relief  to  which 
their  averments  show  them  entitled.  (  Wetmare  v.  Porter^  92  N. 
Y.  76.)  The  complaint  in  this  case  states  a  contract ;  a  breach  of 
it ;  that  thereby  plaintiffs  have  sustained  damage  and  the  prayer 
for  relief  to  a  limited  extent  is  for  money  damages  suffered  on 
account  of  the  breach,  and  for  such  other  relief  as  may  be  just. 
We  have  no  di£Sculty,  therefore,  in  spelling  out  from  this  complaint 
facts  which,  taken  as  true,  clearly  establish  the  plaintiffs'  right  to 
recover  money  damages  in  an  action  at  law,  and  this  being  true  we 
are  not  able  to  see  upon  what  gpround  the  plaintiffs  can  be  thrown 
out  of  court  altogether.  There  has  been  some  confusion  in  the 
cases  regarding  the  question  as  to  whether  when  equitable  relief  is 
denied,  the  action  should  be  retained  as  one  at  law  and  the  rights  of 
the  parties  adjusted  in  that  tribunal.  It  has  been  held  by  this 
court  that  where  a  demurrer  was  interposed  to  a  complaint  framed  in 
equity  such  demurrer  would  be  sustained,  even  though  the  complaint 
might  upon  some  theory  be  upheld  as  stating  a  cause  of  action  at  law. 
{Blaok  V.  VanderbiUj  70  App.  Div.  16.)  This  rule  was  questioned 
in  the  second  department  in  Squiet'8  v.  Thomson  (73  App.  Div. 
552)  and  this  case  was  affirmed  on  appeal  without  opinion  (172  N. 
Y.  652).  Therein,  however,  the  complaint  was  held  to  be  one 
proper  for  equitable  cognizance ;  consequently  it  was  not  essential 
to  a  determination  therein  to  consider  whether  the  rule  announced 
in  JSlack  v.  VanderhiU  was  correct  or  not,  as  it  was  not  neces- 
sarily involved  therein.  The  discussion  in  Squiers  v.  ThompBon 
also  tends  further  to  breed  confusion  by  an  intimation  therein 
that  the  case  of  Cody  v.  First  Nat.  Bomk  (63  App.  Div. 
199)  —  decided  by  this  court  —  was  in  conflict  with  Parker  v. 
Ptdlnum  dk  Co.  (36  id.  208).  A  cursory  examination  of  these  cases 
show  that  there  was  no  conflict  between  them,  although  the  learned 
presiding  justice  who  wrote  in  Sqiders  v.  Thompsork,  may  have 
thought  there  was.  In  Parker  v.  PuUman  dk  Co.  {supra)  it  was 
held  that  the  complaint  there  under  consideration  stated  an  equitable 
cause  of  action  and  it  was  upheld  as  such.  In  Codv  v.  Pirst  Nat. 
App.  Div.— Vol.  XCII.        19 
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JSank  {supra)  the  cause  of  action  was  purely  legal  and  there  was  no 
tlemand  for  equitable  relief  in  any  form.  On  the  contrary,  the 
demand  was  for  specific  relief  in  money  damages  and  the  pleading 
was  framed  wholly  with  respect  to  such  relief.  The  action  was  in  con* 
version,  and  it  was  held  that,  as  by  the  averments  of  the  complaint  it 
appeared  that  the  plaintiff  was  not  the  owner  of  the  property  or 
entitled  to  its  possession  at  the  time  of  the  alleged  conversion,  the 
action  could  not  be  maintained,  and  the  decision  was  placed  expressly 
upon  that  ground.  There  was,  therefore,  scarcely  a  resemblance 
between  these  two  cases.  But  whatever  may  be  the  rule  where  a 
demurrer  is  interposed  to  such  a  complaint  it  has  not  been  seriously 
contended,  so  far  as  we  are  aware,  that  where  the  parties  have 
joined  issue  by  the  service  of  an  answer  and  gone  to  trial,  that  the 
complaint  will  be  dismissed  because  the  party  does  not  show  himself 
entitled  to  equitable  relief,  when  the  averments  of  his  complaint 
show  him  entitled  to  legal  relief.  In  Black  v.  VdnderbUt  (supra) 
such  rule  was  recognized  in  the  prevailing  opinion,  for,  in  speaking 
upon  such  subject,  Mr.  Justice  O'Bbibn  said :  "  This  latter  proposi- 
tion for  which  the  appellant  contends  has  been  applied  in  cases  where 
an  answer  has  been  interposed  and  thereafter  the  sufficiency  of  the 
complaint  was  questioned."  Such  rule  was  expressly  announced  in 
Ashley  V.  Lehmann  (54  App.  Div.  45) ;  is  supported  in  Whedock 
V.  Zee  (74  N.  Y.  495),  and  in  Imperial  Shale  Brick  Co.  v.  JeweU 
(169  id.  143).  This  court  in  Chinchin  v.  Katzman  (89  App. 
Div.  595)  has  announced  in  specific  terms  the  same  rule  of  law.  It 
follows  from  these  views  that  the  court  fell  into  error  in  dismissing 
the  complaint. 

The  judgment  should,  therefore,  be  reversed  and  the  action 
placed  upon  the  calendar  for  the  trial  of  issues  by  a  jury  for  disposi- 
tion, costs  of  this  appeal  to  the  appellant  to  abide  the  event. 

MoLaughlin,  J.,  concurred ;  Lauohlik,  J.,  concurred  in  result ; 
Van  Brunt,  P.  J.,  and  Ingbaham,  J.,  dissented. 

Judgment  reversed  and  action  placed  on  calendar  for  trial  of 
issues  by  a  jury  for  disposition,  costs  of  appeal  to  appellant  to  abide 
event. 
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Jacob  Eldcpl,  Respondent,  v.  Meteopoutan  Stbebt  Railway 
Company,  Appellant. 

JSegUgenee — care  required  of  a  motorman  en  an  eUetrie  ea/r  to  prevent  a  eoUieion 
with  a  truck — it  ie  that  tohieh  a  pereon  cf  reaeonabie  prudence  exercieing  reaeori' 
able  eare  teaiUd  use  under  similar  eireumetanees. 

In  an  action  brought  to  recoTer  damages  for  personal  injuries  sustained  by  the 
plaintiff  in  consequence  of  a  collision  at  a  street  intersection  between  one  of  the 
defendant's  street  cars  and  a  truck  which  the  plaintiff  was  driylng,  the  court 
charged,  with  respect  to  the  duty  of  the  defendant's  motorman,  *'  and  if  you 
find  that  he  did  use  all  the  care  that  was  required  of  him  and  aU  the  eare  that 
he  could  uee  at  the  time,  then  your  verdict  will  be  for  the  defendant." 

Said,  that  the  charge  was  erroneous,  as  its  effect  was  to  instruct  the  jury  that  the 
defendant  was  obliged  to  use  an  extraordinary  degree  of  care,  whereas  it  was 
obliged  to  exercise  only  that  degree  of  care  which  a  person  of  reasonable  pru- 
dence exercising  reasonable  care  would  use  under  similar  circumstances; 

That  the  following  proposition,  "  if  the  motorman  of  the  defendant's  car,  while 
operating  his  car  with  ordinary  care,  stopped  his  car  as  soon  as  he  discovered 
that  the  plaintiff  was  about  to  drive  in  front  of  his  car,  defendant  is  entitled  to 
a  verdict,"  if  charged  without  qualification,  would  have  cured  the  error,  but 
that  as  the  trial  judge  in  response  to  the  request  to  charge  this  proposition 
said,  "  I  charge  that  in  connection  with  the  charge  already  made,"  thus  in 
effect  leaving  the  obnoxious  instruction  in  the  case,  it  did  not  operate  to  cure 
the  error. 

Appeal  by  the  defendant,  the  Metropolitan  Street  Railway 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  June,  1903,  upon  the  verdict  of  a  jury  for 
$1,500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
12th  day  of  June,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Baya/rd  77.  AmeSy  for  the  appellant. 

J.  M.  Birnbaum^  for  the  respondent. 

Hatch,  J. : 

The  plaintiff  by  this  action  seeks  to  recover  damages  claimed  to 
have  been  sustained  by  him  on  account  of  injuries  received  through 
the  negligence  of  the  defendant.     It  appeared  from  the  testimony 


Digitized  by 


Googk 


292    KLIMPL  v,  METROPOLITAN  STREET  R.  CO. 

FiBST  Defartmbnt,  March,  1904.  [Vol.  99. 

that  the  plaintiff  was  driving  a  beer  wagon  northward  along  the 
east  side  of  Third  avenue.  As  he  approached  One  Hundredth 
street  he  saw  a  car  coming  southward  about  One  Hundred  and  First 
street ;  that  he  had  occasion  then  to  drive  across  the  track  to  the 
west  side  of  the  street ;  that  he  looked  again  as  he  started  to  cross 
'  and  saw  that  the  approaching  car  was  about  in  the  middle  of  the 
block.  Plaintiff  thought  that  he  had  plenty  of  time  to  cross,  made 
the  attempt  but  the  car  struck  the  wagon  just  back  of  the  front 
wheel.  He  was  thrown  to  the  pavement  and  sustained  quite  severe 
injuries.  The  defendant  on  the  other  hand  claimed,  and  gave  evi- 
dence tending  to  support  the  claim,  that  as  the  car  was  approach- 
ing the  plaintiff,  he  without  any  notice  of  intention  so  to  do,  turned 
and  drove  onto  the  track  immediately  in  front  of  the  south-bound 
car,  and  when  the  car  was  in  such  close  proximity  to  him  that  it 
was  impossible  to  avert  the  collision.  These  several  claims  were 
supported  by  witnesses  upon  either  side  and  we  have  little  hesitancy 
in  reaching  the  conclusion  that  the  evidence  was  of  such  a  character 
as  justified  the  submission  of  the  questions  involved  to  the  jnry. 

We  are,  however,  required  to  reverse  the  judgment  for  a  fatal 
error  committed  in  the  charge.  Upon  the  subject  of  care  to  be 
exercised  by  the  motorman  in  the  management  and  operation  of 
car,  the  court  charged  ^^  it  was  the  duty  of  the  defendant's  agents 
or  servants  in  charge  of  this  car  to  use  reasonable  care  in  going 
along  this  street,  and  it  was  the  duty  of  the  motorman  to  stop  the 
car  and  avoid  this  collision  provided  he  had  time  and  opportunity 
so  to  do.  It  was  his  duty  to  use  care  at  all  times  in  passing  along 
this  street,  and  if  you  find  that  he  did  use  all  the  care  that  was 
required  of  him  and  aU  the  care  that  he  could  vse  at  the  time 
then  your  verdict  will  be  for  the  defendant."  The  defendant 
excepted  to  the  charge  that  it  was  the  duty  of  the  motorman 
to  use  all  the  care  that  he  could  use.  In  ruling  upon  the  exception 
the  court  stated,  ^'  That  does  not  state  the  language  that  I  used,  but 
it  calls  my  attention  to  what  you  mean."  It  is  evident,  therefore, 
that  the  court  fully  understood  the  particular  point  to  which  the 
defendant  directed  its  attention.  The  obligation  resting  upon  the 
defendant  was  to  exercise  that  degree  of  care  which  a  person  of 
ordinary  prudence  exercising  reasonable  care  would  use  under 
similar  circumstances.    The  defendant  was  not  called  upon  to  exer- 
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cise  all  the  care  that  he  conid  exercise  at  the  particular  time.  Such 
rule  would  impoee  the  duty  of  extraordinary  precantion  and  enbeM- 
tute  a  more  rigid  rale  of  responsibility  than  the  law  requires  of  the 
defendant  in  the  operation  of  its  cars.  In  Lewis  v.  Z.  /.  R.  R.  Co. 
(162  N.  Y.  52)  the  charge  was  that  if  the  engineer  of  the  train, 
which  came  in  contact  with  a  vehicle  at  a  road  crossing,  '^  omitted 
to  do  any  act  which  might  have  prevented  the  collision/'  the 
defendant  was  guilty  of  negligence.  This  was  held  error,  for 
the  reason  that  it  imposed  a  more  enlarged  obligation  upon  the 
defendant  than  the  law  required.  In  Leona/rd  v.  CoUins  (70  K.  Y. 
90)  the  charge  was  that  if  the  defendant  could  do  '^  anything  that 
could  have  prevented  the  accident "  he  was  guilty  of  negligence  and 
such  charge  was  held  to  be  error.  In  Reardan  v.  Third  Ave.  R. 
R.  Co.  (24  App.  Div.  163)  in  charging  upon  the  subject  of  the 
care  required  in  the  management  of  vehicles  by  each  party,  the 
court  said :  ^^  They  were  bound  to  use  the  same  degree  of  care,  the 
same  degree  of  prudence.  Each  was  bound  to  look  out  for  and,  if 
possible,  prevent  any  accident."  This  charge  was  held  to  be  error 
calling  for  the  reversal  of  the  judgment  which  had  been  obtained  in 
plaintiffs  favor,  although  the  charge  as  made  bore  as  heavily  upon 
the  plaintiff  as  upon  the  defendant.  Such  consideration,  however, 
did  not  mitigate  the  wrong  which  had  been  done  to  the  defendant, 
•as  it  enlarged  his  responsibility  for  his  acts  beyond  what  the  law 
required.  These  authorities  are  directly  in  point  upon  the  question 
involved  and  are  decisive  in  showing  that  error  was  committed  in 
the  charge.  This  error  was  not  cured  by  the  subsequent  charge  of 
the  court  that  "if  the  motorman  of  the  defendant's  car,  while 
operating  his  car  with  ordinary  care,  stopped  his  car  as  soon  as  he 
discovered  that  the  plaintiff  was  about  to  drive  in  front  of  his  car, 
defendant  is  entitled  to  a  verdict."  Such  charge  would  have  cured 
the  previous  error  if  it  had  been  made  without  qualification.  The 
court,  however,  said  in  answer  to  this  request, "  I  charge  that  in  connec- 
tion with  the  charge  already  made."  The  effect  of  this  was  to  leave 
the  charge  as  originally  made  to  stand  and  subjected  the  defendant 
to  the  ruling  that  it  was  required  to  exercise  all  the  care  that  could 
be  used  at  the  time.  Such  was  the  rule  of  liability  upon  which  the 
case  went  to  the  jury,  and  as  it  imposed  a  higher  degree  of  care 
upon  the  defendant  than  the  law  imposed  it  was  erroneous. 
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For  this  reason  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  O'Brien,  Inobaham  and  MoLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Charles  A.  Seoor,  as  Administrator,  etc,  of  Charles  A.  Seoob, 
Deceased,  Respondent,  v.  Tradesmen's  National  Bank  of  ths 
City  of  New  York  and  Others,  Appellants,  Impleaded  with 
Others. 

Action  by  an  adminUtraicr  —  dtmurrer  that  he  7uu  not  legal  eapaoiiy  toeue — right 
of  a  iurviving  partner  in  firm  aueU  —  hie  relation  to  the  perianal  repreeentatiim 
of  hie  deeeaeed  partfier  —  right  of  the  latter  —  ?ue  remedy  by  action  ie  for  an 
accounting,  not  to  enforce  partieular  claime, 

A  complaint  In  an  action  brought  by  an  administrator  is  not  demurrable  on  the 
ground  that  the  plaintiff  has  not  legal  capacity  to  sue,  where  it  does  not  appear 
upon  the  face  of  the  complaint  that  there  is  any  defect  In  his  appointment  as 
administrator.  There  is  a  decided  difference  between  a  capacity  to  sue  and  the 
right  to  maintain  an  action. 

Upon  the  death  of  one  of  the  two  members  of  a  firm,  the  legal  title  to  all  the 
personal  property  of  the  firm  vests  in  the  surviTing  partner,  and  the  latter  has 
the  sole  and  exclusive  right  to  enforce  the  collection  of  the  choses  in  actioa 
belonging  to  the  firm,  to  pay  the  firm  debts  and  to  liquidate  the  firm  affairs. 

The  relation  existing  between  the  surviving  partner  and  the  personal  representa- 
tive of  the  deceased  partner  is  not  that  of  trustee  and  ceetui  que  truH,  although 
it  partakes  somewhat  of  that  nature. 

The  personal  representative  of  the  deceased  partner  is  entitled  to  have  the 
assets  of  the  partnership  applied  to  the  payment  of  the  firm  debts  and  to  the 
distribution  of  any  surplus  that  may  remain. 

For  the  purpose  of  enforcing  this  right,  the  personal  representative  is  entitled 
to  maintain  an  action  against  the  surviving  partner  for  an  accounting  as  to  all 
his  transactions,  but  he  cannot  maintain  actions  to  enforce  partnership  claims 
or  to  reduce  the  partnership  assets  to  possession. 

Semble,  that  in  case  of  fraud,  wasteful  mismanagement  and  disregard  of  the  rights 
of  deceased  partners,  the  personal  representative  may  maintain  an  action  for 
an  accounting  and  the  appointment  of  a  receiver  by  whom  the  partnerdiip 
claims  may  be  enforced. 

Where,  therefore,  the  personal  representative  of  the  deceased  partner  allegee 
that  the  surviving  partner  has  refused  to  bring  an  action  to  recover  a  fond 
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belonging  to  the  partnenhip,  and  has  attempted,  without  conaideratioo,  to 
release  his  claim  thereto,  bat  does  not  allege  that  the  assets  of  the  copartner- 
ship are  sufficient  to  pay  the  firm  debts,  he  cannot  maintain  an  action  against 
the  Buryiying  partner  and  persons  who  have  received  portions  of  the  fund  in 
question  to  compel  an  accounting  with  respect  to  such  fund  and  the  payment 
of  the  same  to  him  for  the  following  reasons,  viz.,  that  the  right  to  maintain 
such  an  action  is  Tested  solely  in  the  surdving  partner,  and  that,  in  the 
absence  of  proof  that  the  firm  assets  exceed  the  firm  liabilities,  the  personal 
representative  of  a  deceased  partner  has  co  beneficial  interest  in  the  fund. 

Appeal  by  the  defendants,  the  Tradesmen's  National  Bank  of 
the  City  of  New  York  and  others,  from  an  interlocutory  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  7th  day  of  Decem- 
ber, 1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  New  York  Special  Term,  overruling  the  said  defendants'  demur- 
rers to  the  plaintiffs  complaint. 

CTuirles  M.  Demondy  for  the  appellants. 

FTwnk  P.  Uffordy  for  the  respondent. 

Hatch,  J. : 

The  complaint  avers  that  Phineas  Burgess,  Charles  A.  Secor  and 
James  F.  Secor  were,  prior  to  December,  1884,  copartners,  doing 
business  under  the  firm  name  of  Burgess  &  Secor ;  that  Burgess 
died  in  1884,  leaving  a  last  will  and  testament,  which  was  admitted 
to  probate,  and  David  Myerle  was  appointed  his  executor  and  quali- 
fied as  such ;  that  Charles  A.  Secor  died  on  December  23, 1884,  and 
letters  of  administration  were  duly  issued  to  William  H.  Secor  on 
January  26,  1885.  After  his  death,  and  after  letters  of  administra- 
tion were  issued,  a  last  will  and  testament  of  the  deceased  was  dis- 
covered. This  will  was  duly  admitted  to  probate,  and  the  plain tifE 
was  appointed  administrator  with  tlie  will  annexed  on  May  15, 1903. 
The  defendant  James  F.  Secor  is  the  sole  surviving  partner  of  said 
firm.  The  complaint  then  avers  that  a  contract  was  executed  by 
the  firm  with  the  United  States  government  for  the  construction  of 
a  war  vessel,  and  out  of  the  performance  of  this  contract  a  claim 
arose  against  the  government ;  that  on  July  12,  1890,  an  agreement 
respecting  such  claim  was  entered  into  between  Myerle,  as  executor, 
Secor,  as  survivor,  and  the  defendant  Tradesmen's  National  Bank* 
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a  copy  of  which  is  attached  to  the  complaint ;  that  pursuant  to  such 
agreement  the  claim  against  the  government  was  prosecuted  in  the 
Court  of  Claims  of  the  United  States,  and  resulted  in  a  judgment 
against  the  latter  in  favor  of  Myerle,  as  executor,  for  the  sum  of 
$129,811.45 ;  that  this  judgment  was  paid  by  the  government  by 
delivery  of  its  check  or  draft  for  that  amount,  drawn  to  the  order  of 
Myerle,  and  was  by  him  indorsed  to  the  defendant  Logan,  represent- 
ing the  firm  of  Logan,  Demond  &  Harby,  attorneys.  Subsequently 
an  action  was  begun  by  the  Continental  National  Bank,  which  asserted 
a  claim  thereto.  In  this  action  a  receiver  was  appointed  and  the 
draft,  or  its  proceeds,  was  turned  over  to  such  receiver  and  was  depos- 
ited in  court  to  await  the  result  of  such  action.  About  April  28, 
1899,  final  decree  was  entered  in  that  action  by  the  consent  of  the 
defendants  Logan,  Demond  &  Harby,  but  without  the  knowledge 
or  consent  of  James  F.  Secor,  the  survivor,  or  the  present  plaintiff. 
By  the  terms  of  such  judgment  the  Continental  National  Bank  was 
decreed  to  be  entitled  to  $11,000  and  the  remainder  of  the  fund 
was  paid  over  to  Logan,  Demond  &  Harby ;  that  since  the  entry 
of  this  decree  these  defendants  have  paid  to  the  defendant  bank 
and  certain  other  persons,  including  the  defendant  Myerle,  portions 
of  the  fund ;  that  upon  the  payment  of  the  fund  by  the  govern- 
ment James  F.  Secor,  as  surviving  partner  of  said  firm  of  Burgess 
&  Secor,  became  entitled  to  receive  the  same  after  deducting  there- 
from the  expenses  of  the  prosecution  and  such  other  sums  as  were 
mentioned  in  the  agreement ;  that  thereafter  James  F.  Secor,  as 
surviving  partner,  demanded  of  the  defendant  bank  and  of  Logan, 
Demond  &  Harby  payment  of  the  money  so  received,  but  said 
defendants  refused  to  comply  therewith ;  that  thereafter  on  October 
20, 1900,  Secor,  as  surviving  partner,  commenced  an  action  against 
the  defendant  bank,  Myerle,  as  executor,  and  Logan,  Demond  & 
Harby  for  an  accounting  of  such  sum ;  that  thereafter,  and  on 
March  1,  1901,  Secor,  as  surviving  partner,  undertook  to  release  any 
individual  claim  that  he  might  have  against  the  bank,  but  that  such 
release  was  without  consideration  and  was  made  without  authority  ; 
that  thereupon  this  action  was  discontinued  ;  that  plaintiff  has  duly 
requested  James  F.  Secor  to  bring  this  action  for  an  accounting  of 
this  fund,  and  he  has  refused  to  bring  the  same ;  that  the  defendant 
bank  is  insolvent.    Upon  these  averments  the  plaintiff  demanded 
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judgment  that  the  defendant  bank  and  the  defendants  Logan  and 
others  be  required  to  account  for  the  monej  so  received  and  for  the 
necessary  disbursements  and  charges  connected  with  the  same,  and 
that  the  defendants  be  required  to  pay  over  to  the  plaintiff  the 
balance  found  to  be  due  on  such  accounting ;  that  a  receiver  be 
appointed  pending  the  action;  that  the  defendant  Myerle,  as 
executor,  be  required  to  account  for  the  money  which  he  has 
received,  and  that  such  order  or  decree  be  made  as  to  the  interests 
of  the  plaintiff  James  F.  Secor  as  may  be  proper  and  for  such  other 
and  further  relief  as  may  seem  equitable. 

The  agreement  mentioned  in  the  complaint  provides  for  a  prose- 
cution of  the  claim  against  the  United  States  and  for  the  distribu- 
tion of  the  fund  if  secured.  The  defendants  separately  demurred 
to  the  complaint,  each  upon  the  same  grounds:  I^irstj  that  the 
plaintiff  has  not  legal  capacity  to  sue ;  second^  that  it  appears  upon 
the  face  of  the  complaint  that  there  is  a  defect  of  parties  plaintiff ; 
third,  that  it  appears  upon  the  face  of  the  complaint  that  causes  of 
action  have  been  improperly  united;  Andy  fourth,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
So  far  as  the  first  ground  is  concerned  the  demurrer  is  ineffectuaL 
The  plaintiff  has  legal  capacity  to  sue,  even  though  he  may  not 
have  a  cause  of  action.  There  is  no  defect  in  his  appointment  as 
administrator ;  or  at  least  none  appears  upon  the  face  of  the  com- 
plaint ;  consequently,  he  has  capacity  to  sue.  There  is  a  decided 
difference  between  a  capacity  to  sue  and  the  right  to  maintain  an 
action.  (  Ward  v.  Petrie,  167  N.  T.  301 ;  Leggett  v.  Stevens,  77 
App.  Div.  612.) 

The  second  ground  is  without  foundation.  There  is  no  defect 
of  parties  plaintiff.  The  action  is  not  founded  upon  the  con- 
tract which  is  referred  to  in  the  complaint.  It  is  founded 
upon  the  right  of  James  F.  Secor,  as  a  surviving  partner  of 
the  firm  of  Burgess  &  Secor,  to  receive  the  money  which  was 
realized  from  the  government.  James  F.  Secor  was  not  made  a 
party  plaintiff  for  the  reason  that  he  refused  to  bring  the  action. 
He  was,  therefore,  properly  made  a  party  defendant  (Code  Civ. 
Proc.  §  448),  assuming  that  the  plaintiff  has  the  right  to  maintain 
this  action.  Causes  of  action  have  not  been  improperly  united.  If 
the  plaintiff  can  maintain  the  action  as  standing  in  the  shoes  of 
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James  F.  Secor,  the  surviving  partner,  and  he,  as  is  averred,  was  enti. 
tied  to  receive  the  whole  of  this  f  and,  it  is  clear  that  he  can  main- 
tain an  action  for  an  accounting  of  the  same  and  have  a  recovery 
against  all  of  the  persons  who  acquired  any  part  of  it. 

The  fourth  ground  of  demurrer  proceeds  upon  the  theory  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  this  presents  the  serious  question  upon  these  demurrers.  It  is 
evident  that  the  legal  title  to  all  of  the  personal  property  of  the  firm 
vested  in  the  surviving  partner.  He  had  and  has  the  sole  and  exclusive 
right  to  liquidate  and  deal  with  such  property  for  purposes  of  liquida- 
tion as  fully  and  completely  as  could  the  partners  themselves.  Being 
so  vested  with  the  legal  title,  the  cause  of  action  was  in  him  solely 
and  exclusively.  He  alone  could  enforce  the  collection  of  choses  in 
action,  pay  debts  and  liquidate  the  affairs  of  the  firm.  Such  rela- 
tion is  not  that  of  trustee  of  the  personal  representatives  of  the 
deceased  copartners,  although  it  partakes  somewhat  of  that  nature. 
The  personal  representatives  of  a  deceased  partner  have  an  equitable 
right  to  have  the  assets  of  the  partnership  applied  to  the  payment 
of  firm  debts  and  to  the  distribution  of  any  surplus.  (  Williams  v. 
WhedoTij  109  N.  Y.  888.)  It  is  stated  in  the  syllabus  of  that  case : 
^'  The  time,  manner  and  mode  of  paying  the  firm's  indebtedness, 
however,  is  under  the  exclusive  control  of  the  survivors."  This  is, 
perhaps,  too  broad  a  statement  of  the  law,  because  if  the  survivor 
had  absolute  control  as  to  the  time  when  he  would  liquidate  he 
could  not  be  called  upon  to  account.  The  right  is  of  a  reasonable 
time  in  which  to  liquidate  the  affairs  of  the  firm.  In  Preston  v. 
J^itch  (137  N.  Y.  41)  this  case  is  cited  with  approval,  and  the  rights 
of  the  representatives  of  the  estate  of  a  deceased  partner  as  against 
the  surviving  partner  are  stated.  So  stated,  it  is  the  right  of  the 
personal  representative  to  call  the  surviving  partner  to  account. 
Undoubtedly  an  action  upon  a  proper  state  of  facts  will  lie  against 
the  surviving  partner  at  the  instance  of  the  representatives  of  a 
deceased  partner  for  an  accounting,  not  as  to  any  specific  or  particu- 
lar thing,  but  as  to  all  of  his  transactions  as  surviving  partner  and 
liquidator.  The  complaint  in  this  case,  however,  is  not  based  upon 
such  theory.  Tlie  theory  of  this  complaint  is  that  a  cause  of 
action  exists  in  favor  of  Secor,  as  surviving  partner,  against  the 
persons  who  have  possessed  themselves  of  this  fund  without  right 
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to  hold  the  same  as  against  him,  and  the  plaintiff  seeks  to  place 
himself  in  Secor^s  shoes  and  enforce  this  caase  of  action,  based 
upon  the  theory  that  Secor  has  refused  to  bring  snch  an  action, 
has  released  the  claim  without  consideration  and  that  thereby 
this  fund  will  be  lost  to  the  partnership  of  which  he  is  the  sarvivor 
unless  the  right  to  maintain  this  action  is  upheld.  We  think  he 
must  fail,  for  the  reason  that  he  does  not  show  himself  possessed  of 
any  beneficial  interest  in  this  fund,  and  he,  therefore,  has  no  stand- 
ing to  maintain  the  action  to  enforce  a  cause  of  action  which  is  vested 
solely  and  exclusively  in  the  surviving  partner.  The  interest  and 
the  sole  interest  of  the  personal  representative  is  in  the  surplus  which 
remains  of  the  firm's  assets  after  the  payment  and  discharge  of  all 
of  its  obligations  to  creditors.  Until  that  time  arrives  he  has  no 
beneficial  interest  whatever  in  the  property.  In  order  to  secure  his 
right  in  this  respect  he  may  have  an  action  against  the  surviving 
partner,  calling  him  to  account,  but  he  has  no  right  to  enforce 
claims  and  maintain  actions  to  reduce  to  possession  the  assets  of  the 
partnership.  It  may  be  that  an  action  can  be  maintained,  based 
upon  averments  showing  fraud,  wasteful  mismanagement  and  dis- 
r^ard  of  the  rights  of  deceased  partners.  In  such  case  personal 
representatives  may  maintain  an  action  for  an  accounting  and  obtain 
the  appointment  of  a  receiver  of  the  partnership  assets,  and  upon 
the  appointment  of  such  receiver  a  cause  of  action  may  be  vested 
in  him  to  enforce  the  claim  which  is  sought  to  be  enforced  in  this 
action,  but  the  plaintiff  as  personal  representative  has  no  such  right. 
The  complaint  is  destitute  of  any  averment  showing  that  the  prop- 
erty of  the  firm  is  sufficient  to  pay  all  the  debts  and  obligations  of 
the  copartnership,  and  until  such  event  occurs  plaintiff  has  no  inter- 
est whatever  as  the  personal  representative  of  a  deceased  partner, 
as  he  has  no  more  interest  in  the  property  of  the  copartnership, 
which  is  required  to  pay  the  debts  of  the  copartnership,  than  any 
other  stranger,  so  that  it  nowhere  appears  that  he  has  the  slightest 
beneficial  interest  in  this  fund.  In  the  face  of  this  fact  plaintiff 
asks  that  an  accounting  be  had  of  the  specific  fund ;  that  it  be  decreed 
upon  such  accounting  the  sum  to  which  the  surviving  partner  would 
be  entitled  and  that  it  be  paid  over  to  the  plaintiff.  If  this  should 
be  granted  it  would  not  settle  the  copartnership  affairs ;  there  would 
be  no  liquidation  of  the  firm's  accounts,  and  the  liquidator  would 
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not  be  aathorized  to  receive  the  f  nod.  And  thifl  may  be  the  resalt, 
althoagh  the  personal  representative  has  no  interest  whatever  in 
this  fund.  Evidently  the  plaintiff  is  vested  with  no  snch  right, 
and,  consequently,  the  complaint  fails  to  state  a  cause  of  action. 
This  is  for  two  reasons :  ^irst^  that  he  haa  no  right  to  maintain  an 
action  which  is  solely  vested  in  the  surviving  partner ;  second,  that 
he  has  not  shown  himself  entitled  to  an  accounting  against  the  sur- 
viving partner.  If  he  could  in  any  view  maintain  this  action,  he 
would  be  required  to  show  some  beneficial  interest;  which  he  has  in 
this  fund,  and  that  will  only  arise  when  it  is  shown  that  there  are 
no  creditors  of  the  copartnership  remaining  unpaid  and  that  there  is 
a  surplus  for  which  the  surviving  trustee  should  account  In  that 
surplus  and  in  that  alone  he  would  have  a  beneficial  interest. 

The  interlocutory  judgment  should,  therefore,  be  reversed,  and  as 
it  is  evident  that  plaintiff  cannot  succeed  in  this  action,  the  complaint 
should  be  dismissed,  with  costs  to  the  appellants. 

Van  Bbunt,  P.  J.,  O'Bbien,  Inobahah  and  MoLauohlin,  J  J., 
concurred. 

Judgment  reversed  ana  complaint  dismissed,  with  costs  to 
appellants. 


Clara  A.  Galloway,  Appellant,  v.  J.  Abmoub  Gallowat, 

Bespondent. 

Action  far  tUwree  —  what  eireumitaneei  tend  to  thoto  doUutionjust^fifing  the  court  in 
refusing  to  eonfflrm  a  report  in  plaintiff *$  favor — opportunity  to  the  plaintiff  to 
dieprove  eoUuiion, 

On  the  hearing  of  a  motion  to  conflrm  the  report  of  a  referee  authorizing  the 
entry  of  a  judgment  of  absolute  divorce,  it  is  the  duty  of  the  court  to  examine 
the  testimony,  and,  although  the  reference  was  to  hear,  try  and  determine,  it 
may  refuse  to  conflrm  the  report  unless  it  is  satisfied  upon  the  whole  case  that 
the  divorce  should  be  granted. 

On  such  a  motion  it  appeared  that  the  evidence  satisfactorily  established  the 
commission  of  the  offense  by  the  defendant  and  that  the  plaintiff,  when  sworn 
as  a  witness,  denied  that  the  action  was  brought  through  connivance,  privity  or 
procurement.  It  further  appeared,  however,  that  the  defendant  had  interposed 
an  unverified  answer  denying  the  commission  of  adultery  and  that  he  offered 
no  testimony  in  his  defense  and  did  not  cross-examine  the  plaintifTs  witnesses 
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except  in  some  slight  particulars  which  rather  tended  to  strengthen  the  plain- 
tiff's case  than  to  show  a  defense;  that  at  the  close  of  the  hearing,  the  attor- 
neys for  the  respective  parties  entered  into  a  stipulation  providing  for  the 
amount  of  the  temporary  alimony,  the  time  at  which  it  should  be  payable  and 
that  the  amount  thereof  should  be  made  permanent. 

EM,  that  the  circumstances  tending  to  show  collusion  were  sui&ciently  strong 
to  Justify  the  court  in  refusing  to  confirm  the  report;  that  the  court  should 
either  itself  take  testimony  or  send  the  case  back  to  the  referee,  in  order  to 
afford  the  plaintiff  an  opportunity  to  show  that  there  was,  in  fact,  no 
collusion. 

Inobaham,  J.,  dissented  on  the  ground  that  the  court  should  hare  confirmed 
the  report. 

Appbal  by  the  plainti^,  Clara  A.  Galloway,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kew  York  Special  Term  and  entered 
in  the  o£5ce  of  the  clerk  of  the  county  of  New  York  on  the  2l8t 
day  of  January,  1904,  denying  the  plaintifiPs  motion  to  confirm  the 
report  of  a  referee  in  an  action  for  divorce,  a  vmoulo  matrimanii. 

Charles  A.  MoUoy^  for  the  appellant. 

Hatch,  J. : 

The  evidence  adduced  before  the  referee  was  sufScient  to  sustain 
the  averments  of  the  complaint,  and  in  the  absence  of  collusion 
between  the  parties  it  justified  the  findings  of  fact  and  conclusions 
of  law  which  were  made  and  authorized  a  judgment  of  divorce 
absolute  as  reported  by  the  referee.  By  the  provisions  of  section 
1229  of  the  Code  of  Civil  Procedure  such  judgment  may  not  be 
rendered  until  the  testimony  and  other  proceedings  upon  the  refer- 
ence are  certified  to  the  court  by  the  referee  with  his  report,  and 
judgment  can  only  be  rendered  by  the  court.  On  the  hearing  upon 
the  motion  to  confirm  the  court  is  required  to  examine  the  testi- 
mony, and  although  the  reference  is  to  hear,  try  and  determine,  the 
court  may  refuse  to  confirm  the  report  unless  upon  the  whole  case 
it  be  satisfied  that  the  divorce  should  be  granted.  The  reasons  for 
such  holding  are  fully  and  satisfactorily  set  forth  in  Ooldner  v. 
Oold/ner  (49  App.  Div.  395)  and  Oorham  v.  Oarham  (40  id.  564). 
While  the  evidence  was  satisfactory  in  establishment  of  the  commis- 
sion of  the  offense  by  the  defendant,  yet  there  are  many  circum- 
stances which  appear  in  connection  with  the  method  adopted  to 
obtain  evidence  of  the  fact  of  its  commission  and  of  circumstances 
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which  occurred  during  the  course  of  the  trial  before  the  referee 
which  are  quite  sufficient  to  raise  the  suspicion  of  collusion  between 
the  parties  to  obtain  the  judgment  of  divorce.  While  the  defend- 
ant interposed  an  answer  denying  the  averments  of  the  complaint 
respecting  the  commission  of  adultery,  yet  it  was  unverified,  and 
upon  the  trial  no  cross-examination  of  the  wituessess  was  made  by 
the  defendant's  attorney  save  in  slight  particulars  which  rather 
tended  to  elicit  information  strengthening  the  plaintiffs  case  than  to 
show  a  defense.  The  referee  examined  the  witnesses  upon  perti- 
nent subjects  at  considerable  length,  and  in  so  doing  satisfactorily 
discharged  his  duties  in  the  execution  of  the  reference.  The  defend- 
ant offered  no  testimony  in  his  defense.  At  the  close  of  the  hear- 
ing before  the  referee  the  attorneys  for  the  respective  parties 
entered  into  a  stipulation  providing  for  the  amount  of  temporary 
alimony  to  be  awarded,  the  time  at  which  it  should  be  payable  and 
that  the  amount  thereof  should  be  made  permanent,  and  the  referee 
was  authorized  to  pass  upon  and  award  the  sum  in  his  report.  The 
plaintiff  was  sworn  upon  the  trial  and  answered  the  formal  questions 
respecting  connivance,  privity,  procurement,  etc.,  and  denied  the 
same.  There  is  no  evidence  to  show  that  she  was  in  anywise  con- 
nected with  or  took  part  in  procuring  the  testimony  upon  which  the 
report  was  based.  On  the  contrary,  it  satisfactorily  appears  that 
the  steps  which  were  taken  to  procure  such  evidence  were  bad 
through  the  instrumentality  of  a  gentleman  of  character  and  stand- 
ing. If  tlie  suspicious  circumstances,  to  which  we  have  adverted, 
tending  to  show  collusion  had  been  absent,  the  report  of  the  referee 
would  doubtless  have  been  confinned  and  judgment  directed  to  be 
entered  thereon  in  conformity  to  law.  We  are  of  opinion,  however, 
that  tlie  circumstances  were  sufficiently  strong  respecting  the  collusion 
as  to  justify  the  court  in  refusing  to  confirm  the  report.  If,  how- 
ever, there  was  in  fact  no  collusion  some  opportunity  should  have 
been  afforded  to  the  plaintiff  to  show  the  same.  The  order  denies 
confirmation  of  the  report  and  makes  no  other  disposition  of  the 
matter.  Under  the  circumstances  of  this  case  we  think  that  the 
learned  court  should  have  given  the  plaintiff  an  opportunity  to 
present  proof  either  before  itself  or  by  sending  the  case  back  to  the 
referee  to  take  proof  and  report  further  upon  such  subject.  As 
the  matter  now  stands  the  plaintiff  may  doubtless  take  further 
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proceeding  in  the  case  bearing  npon  the  subject  of  the  issaes.  Sach 
was  the  intimation  of  the  court  in  Goldner  v.  Ooldner  {supra)j  but 
in  ordinary  course  it  should  be  with  respect  to  some  direction  made 
by  the  court  at  Special  Term. 

We  conclude,  therefore,  that  the  order  appealed  from  should  be 
affirmed,  with  leave  given  to  apply  at  Special  Term  for  leave  to 
take  such  further  proof  and  proceedings  in  the  action  as  the  plain- 
tiff shall  be  advised ;  no  costs  of  this  appeal  allowed  to  either 
party. 

Van  Brunt,  P.  J.,  O'Bbien  and  McLaughlin,  J  J.,  concurred ; 
Inobahak,  J.,  dissented. 

Ingbaham,  J.  (dissenting) : 

I  think  that  upon  the  evidence  before  the  referee  the  plaintiff 
was  entitled  to  judgment. 

Order  affirmed,  without  costs,  with  leave  to  plaintiff  to  apply  to 
Special  Term  for  leave  to  take  further  proof,  etc. 


The  Pbopls  of  the  State  op  New  Tobk  ex  rel.  Joseph  B.  C. 
TuELL,  Appellant,  v.  John  Ovebton  Paine,  Respondent. 

In  the  Matter  of  the  Application  of  Joseph  B.  C.  Tuell,  Appel- 
lant, for  the  Examination  of  Ignatius  L.  Qualet. 

John  Ovebton  Paine,  Respondent. 

Chntempt  proeeedings  —  the  Uitimony  cf  a  witnem  $hould  be  taken,  not  btfare  a 
rtferee,  but  brfore  the  eouri — hie  attendance  required  by  eubpcena  or  order. 

Where  the  testimony  of  a  witness  is  material  in  a  proceeding  to  punish  a  Judg- 
ment debtor  for  contempt,  because  of  the  alleged  violation  by  the  latter  of  an 
injunction  clause,  contained  in  an  order  for  his  examination  in  proceedings  sup- 
plementary to  execution,  the  Judgment  creditor  is  not  entitled  to  an  order 
appointing  a  referee  to  take  the  witness'  testimony. 

Such  testimony  may  be  taken  directly  in  the  contempt  proceeding  itself,  and  the 
witness  may  be  compelled  to  attend  before  the  court  on  such  proceeding  either 
by  subpcena  or  by  an  order  under  the  provisions  of  section  2280  of  the  Ck)de  of 
Civil  Procedure. 

Appeal,  in  each  case,  by  Joseph  B.  C.  Tuell,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  New  York  Special  Tenn  and 
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entered  in  the  office  of  the  clerk  of  the  connty  of  New  York  in 
the  first  above-entitled  action  on  the  19th  day .  of  October,  1903, 
denying  the  relator's  motion  for  an  order  appointing  a  referee  to 
take  the  testimony  of  John  Overton  Paine  and  one  Ignatius  L. 
Qnaley,  and  in  the  second  above-entitled  proceeding  on  the  14th 
day  of  October,  1903,  denying  the  petitioner's  motion  for  an  order 
appointing  a  referee  to  take  the  deposition  of  the  said  Ignatius  L. 
Qualey. 

Henry  W.  Ha/rdon^  for  the  appellant. 

Oeorge  H.  BriatoTy  for  the  respondent. 

Hatch,  J. : 

Joseph  B.  C.  Tuell  recovered  t  judgment  against  J.  Overton  Paine 
in  the  sum  of  $2,296.15.  Execution  was  issued  thereon  and  returned 
unsatisfied.  Paine  appeared  before  a  referee  in  proceedings  supple- 
mentary to  execution.  The  order  for  such  examination  contained 
the  usual  provision  prohibiting  the  judgment  debtor  from  in  any- 
wise disposing  of  any  of  his  property  which  was  not  exempt  from 
levy  and  sale  under  an  execution.  Paine  first  appeared  before  the 
referee  on  April  13,  1903,  at  which  time  he  applied  for  an  adjourn- 
ment. The  referee  thereupon  asked  him  if  the  order  served  upon 
him  contained  the  usual  staj,  to  which  Paine's  counsel  replied  that 
it  did.  Upon  April  sixteenth  Paine  reappeared  before  the  referee, 
at  which  time  he  testified  that  he  had  upon  that  morning  made  aa 
assignment  of  all  his  property  for  the  benefit  of  his  creditors,  and 
that  his  counsel,  Mr.  Galloway  was  the  assignee.  An  attachment 
was  thereupon  issued,  and  Paine  was  arrested  for  a  contempt  of 
court.  Paine  gave  bail,  and  upon  the  hearing  on  the  return  of  the 
attachment  he  denied  the  alleged  contempt,  and  interrogatories 
were  thereupon  settled,  to  which  he  was  directed  to  reply.  One  of 
these  interrogatories  was  as  follows  :  "  Did  the  value  of  your  prop- 
erty so  transferred  by  you  to  Mr.  Galloway  exceed  the  sum  of 
$2,500?  If  you  say  no  to  this  interrogatory,  annex  to  your 
answer  a  schedule  of  all  the  property  so  transferred  by  yon,  *  *  * 
and  state  in  connection  with  each  piece  of  property  what  its  value 
was  *  *  *."  To  which  said  Paine  made  answer  in  substance  aa 
follows :    That  the  value  of  the  property  assigned  by  him  did  not 
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exceed  the  sum  of  $2,500.  That  he  assigned  property  of  no  valae 
not  exempt  from  seizure  on  execntion  and  that  he  conld  not  make  a 
schedule  of  the  property  so  assigned.  The  judgment  creditor  was 
informed  that  in  February,  1903,  Paine  had  loaned  to  one  Qualey 
$2,000  or  more,  and  tha^  the  same  had  not  been  repaid  to  Paine  at  the 
time  of  the  assignment,  and  that  Qualey  was  solvent  and  abundantly 
able  to  repay  the  same.  Qualey  refused  to  make  affidavit  to  such 
facts,  but  stated  that  they  were  true.  The  appellant  contends  that 
the  truth  as  to  these  facts  should  be  ascertained  in  order  to  punish 
Paine  for  a  contempt  of  court  he  having  testified  that  he  had  not 
assigned  anything  of  value.  Thereupon  the  appellant  made  an 
application  for  an  order  to  take  Qualey's  deposition  before  a  referee 
under  section  885  of  the  Code  of  Civil  Procedure.  This  application 
was  made  before  Mr.  Justice  Blanohard  before  whom  the  contempt 
proceedings  were  pending.  The  motion  was  denied,  the  learned 
judge  stating :  ^'  The  plaintiff  has  the  right  under  section  2280  of 
the  Code  to  produce  affidavits  or  other  proofs  contradicting  any 
answer,  and  I  do  not  believe  that  any  such  purpose  would  be  served 
by  a  reference."  The  order  entered  thereon  provided  that  the 
denial  of  the  motion  should  be  without  prejudice  to  any  application 
which  the  relator  might  make  herein  on  further  papers.  Sub- 
sequently the  plaintiff  made  the  motion  in  the  proceeding  first  above 
entitled  at  Special  Term  and  the  motion  was  again  denied,  not  for 
want  of  power,  but  in  the  exercise  of  discretion.  Some  question 
having  been  raised  as  to  whether  the  motion  could  be  granted  in  a 
special  proceeding  under  the  provision  of  section  885  of  the  Code 
of  Civil  Procedure,  the  plaintiff  thereafter  made  a  motion  upon  a 
different  set  of  motion  papers,  entitling  the  same  as  in  an  action 
wherein  the  judgment  creditor  was  made  relator,  and  upon  these 
papers  a  motion  was  made  for  the  same  relief  and  the  disposition  of 
such  motion  was  the  same  as  in  the  other  proceeding.  The  appeals 
herein  are  from  the  orders  denying  the  motion  entered  in  each  caes. 
No  leave  was  necessary  to  make  the  first  motion  as  the  order  of  Mr. 
Justice  Blanohabd  reserved  in  the  party  the  right  to  make  the  same, 
and  no  leave  was  necessary  in  the  second  case,  because  it  was  made 
upon  different  papers  and  in  an  action  differently  entitled,  but  we 
think  it  was  proper  to  deny  the  motion  in  each  case.  The  plaintiff 
App.  Div.— Vol.  XCII.        20 
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is  undoubtedly  entitled  to  procure  the  deposition  of  Qnaley,  and  the 
facts  which  appear  show  that  his  deposition  is  material  in  the  con- 
tempt proceeding.  His  testimony,  however,  could  be  taken  directly 
in  the  proceeding  itself  and  the  witness  could  be  compelled  to 
appear  before  the  court  upon  such  proceeding,  either  by  subpoena  or 
order  under  the  provisions  of  section  2280  of  the  Code  of  Civil 
Procedure.  That  section  authorizes  a  party  upon  the  hearing  for 
contempt  and  on  the  return  to  the  interrogatories  to  produce 
affidavits  or  other  proofs,  and  all  that  was  necessary  for  the  plaintiiSf 
to  do  was  to  take  steps  for  the  production  of  Qualey  in  court  upon 
that  proceeding  when  this  testimony  could  be  given. 

It  follows  that  the  orders  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements  in  each  case. 

Ingraham,  McLaughlin  and  Laughlin,  JJ.,  concurred ;  Van 
Bkunt,  p.  J.,  concurred  in  result. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements  in  each 
case. 


John  J.  A.  Ryan,  Respondent,  v.  Third  Avenue  Rajlroad  Com- 

PANT,  Appellant. 

Negligence — ir^ury  to  an  employee  while  in  a  pot  hole  between  the  rails  of  a  street 
railtoay  —  the  company  is  not  liable  for  ike  failure  of  a  compeUnt  foreman  to  warn 
the  employee  of  the  approach  of  a  car  —  assumption  of  risk. 

In  an  action  brought  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendant  owned  a  street  railroad  operated  by  a  cable;  that  it  was  necessary 
from  time  to  time  to  oil  and  replace  the  wheels  upon  which  the  cable  ran;  that 
in  order  to  do  this  work  it  was  necessary  for  the  oilers  to  go  into  openings, 
called  pot  holes,  located  between  the  rails  under  the  surface  of  the  street;  that  a 
foreman  of  the  defendant  was  employed  as  an  oiler,  and  that  the  plaintiff  was 
employed  as  the  foreman's  helper,  and  in  the  performance  of  his  duties  waa 
subject  to  the  foreman's  directions  ;  that  when  a  workman  was  in  a  pot  hole  it 
was  necessary  that  some  person  should  stand  guard  near  the  hole,  to  prevent 
trucks  from  driving  into  it  and  to  warn  the  workman  in  the  hole  of  the  approach 
of  cars  in  time  for  him  to  get  out  of  the  hole  and  enable  them  to  pass;  that  the 
foreman  and  the  plaintiff  alternated  in  going  into  the  pot  hole  and  in  standing 
guard;  that  on  the  occasion  of  the  accident  the  plaintiff  was  working  in  a  pot 
hole  which,  as  claimed  by  him,  was  too  small  to  permit  him  to  remain  therein 
while  a  car  was  passing  over  it,  and  that  in  consequence  of  the  failure  of  the 
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foreman,  who  was  standing  guard,  to  warn  the  plaintiff  of  the  approach  of  a 

car,  the  latter  was  struck  by  the  car  while  attempting  to  come  out  of  the  hole. 

The  foreman  was  a  competent  person  to  guard  the  hole. 
Hdd,  that  when  the  defendant  had  stationed  a  competent  person  to  guard  the 

hole  while  the  plaintiff  was  working  therein,  it  had  discharged  its  entire  duty 

with  respect  to  the  plaintiff,  and  that  it  was  not  liable  for  the  failure  of  the 

foreman  to  warn  the  plaintiff  of  the  approach  of  the  car; 
That  the  plaintiff  assumed,  among  the  other  risks  of  the  employment,  the  risk 

that  the  foreman  might  become  inattentive,  careless  and  neglectful  of  his 

duties  and  omit  to  give  the  warning  when  required. 

Appeal  by  the  defendant,  the  Third  Avenue  Railroad  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintifiF, 
entered  in  the  oiBce  of  tlie  clerk  of  the  county  of  New  York  on  the 
7th  day  of  July,  1903,  upon  the  verdict  of  a  jury  for  $3,500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  let  day  of 
July,  1903,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes,  and  granting  the  plaintiff's  motion  for  an  extra 
allowance. 

Bayard  H.  AmeSj  for  the  appellant. 

Frederick  W,  Blocks  for  the  respondent. 

Hatch,  J. : 

This  action  is  brought  to  recover  damages  for  injuries  claimed  to 
have  been  received  through  the  negligence  of  the  defendant.  The 
plaintiff  was  in  the  employ  of  the  defendant  as  a  helper  to  one 
Short,  a  foreman  of  the  defendant  employed  as  an  oiler.  It  was 
the  duty  of  these  men  to  oil  the  wheels  which  carried  the  cable,  the 
motive  power  of  the  car,  beneath  the  surface  of  the  street,  and  also 
to  repair  the  same  and  to  put  in  new  wheels  when  required.  In  the 
performance  of  his  duties  the  plaintiff  was  subject  to  the  directions 
of  Short,  the  foreman.  In  order  to  do  the  work  it  was  necessary  to 
go  into  an  opening  called  a  "  pot  hole,"  located  between  the  rails 
and  underneath  the  sui'face  of  the  street.  It  was  claimed  upon  the 
part  of  the  plaintiff,  and  evidence  was  given  in  support  of  the  claim, 
that  the  "  pot  hole  "  was  not  large  enough  to  permit  him  to  remain 
therein  daring  the  passage  of  a  car ;  that  he  was  required  to  place 
his  head  and  body  below  the  surface  of  the  street  during  the  per- 
formance of  bis  work,  in  consequence  of  which  he  was  not  able  to 
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protect  himself  from  passing  cars  and  other  vehicles  upon  t!ie 
street.  In  order,  therefore,  to  render  the  place  safe  during  the  per- 
formance of  the  work  it  became  necessary  that  some  person  should 
stand  near  the  hole  to  prevent  trucks  from  driving  into  it,  and  to 
warn  the  plaintifiF  of  the  approach  of  cars  in  time  for  him  to  get  out 
of  the  hole  and  enable  them  to  pass.  While  Short  was  the  foreman 
and  the  plaintifiF  was  subject  to  his  direction,  yet  they  alternated  in 
going  into  the  hole  and  performing  the  duties  required  therein. 
When  plaintifiF  was  in  the  hole  Short  watched  to  warn  vehicles,  and 
also  to  warn  the  plaintifiF  of  the  approach  of  the  car,  and  plaintiff 
performed  the  same  service  when  Short  was  in  the  hole.  On  the  2d 
day  of  July,  1897,  the  plaintifiF  and  Short  were  engaged  in  putting 
in  a  new  wheel  on  Third  avenue,  near  Sixth  street.  PlaintifiF  was 
in  the  hole  and  Short  was  standing  guard.  The  cars  were  run- 
ning on  about  a  minute  headway.  PlaintifiF  testified  that  he  had 
been  in  the  hole  several  minutes,  had  not  received  any  warning  of 
approaching  cara,  and  having  a  premonition  that  he  ought  .to  receive 
such  warning  concluded  to  get  out  of  the  hole  without  it.  As  ho 
got  up  he  saw  a  car  approaching  at  full  speed  ten  or  fifteen  feet 
away ;  that  he  attempted  to  jump  from  the  hole ;  the  car  caught 
him  before  he  could  leave  the  track,  inflicting  the  injuries  of  which 
he  makes  complaint.  Upon  the  part  of  the  defendant  it  was  claimed 
:that  the  hole  was  sufiiciently  large  for  a  person  to  remain  therein 
.during  the  passage  of  a  car ;  that  no  warning  was  required  of  its 
Approach,  but  that  a  guard  was  necessary  for  the  purpose  of  keep 
ing  other  vehicles  passing  on  the  street  away  from  the  hole  and  of 
informing  the  person  therein  when  it  was  necessary  for  him  to  come 
up  that  it  was  safe  so  to  do ;  that  upon  the  occasion  in  question 
Short  was  present  attending  to  his  duties,  and  that  the  plaintiff, 
without  fijiving  any  notice  and  when  a  car  was  close  upon  him,  arose 
from  the  hole ;  that  Short  called  to  him  to  get  back ;  plaintiff  failed 
to  obey  the  direction  and  attempted  to  get  out,  when  he  was  caught 
by  the  car.  In  general  these  were  the  two  features  presented  by 
the  evidence  in  the  case.  It  is  a  question  of  some  doubt  as  to 
whether  the  verdict  can  be  supported  upon  the  evidence  if  it  rests 
upon  the  size  of  the  hole.  It  appeared  without  dispute  that  these 
holes  were  uniform  in  size ;  their  dimensions  were  given,  and  from 
them  it  seemed  to  leave  space  sufiScient  for  a  person  to  remain  in 
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the  hole  without  liability  to  injury  during  the  passage  of  a  car. 
The  size  of  the  hole  seems  to  demonstrate  such  condition  as  a  physi- 
cal fact,  and  if  so,  liability  could  not  be  predicated  upon  failure  to 
warn  of  the  approach  of  a  car,  unless  the  person  was  ready  at  the 
time  to  leave  the  hole,  when  warning  as  to  safety  would  be 
required. 

We  do  not,  however,  rest  our  decision  upon  this  ground,  as  we  think 
error  was  committed  in  the  submission  of  the  case  to  the  jury  which 
necessarily  requires  a  new  trial.  Among  other  things,  the  court 
charged :  "  I  have  decided,  however,  to  present  this  case  to  you  upon 
the  theory  that,  if  certain  facts  are  established  to  your  satisfaction, 
the  master  could  not  delegate  certain  duties  to  Mr.  Short  in  this 
case  which  I  will  later  explain  so  that  you  may  not  misunderstand 
what  I  am  aiming  at.  Any  act  of  omission  which  was  incumbent 
upon  Mr.  Short,  upon  a  certain  aspect  of  the  case,  would  be  one  for 
which  the  defendant  would  be  answerable.  If  it  were  not  for  that 
fact,  gentlemen,  the  plaintiflE  would  not  have  a  case."  The  court 
then  proceeded  to  charge  that  if  the  "  pot  hole  "  was  not  of  suffi- 
cient size  to  enable  the  plaintiflf  to  keep  his  entire  body  under  the  level 
of  the  street,  a  duty  was  devolved  upon  the  defendant  to  take  such 
precautions  as  would  insure  plaintiff  a  safe  place  to  work,  and  that 
it  was  incumbent  upon  the  defendant  in  order  to  make  the  place 
safe  to  have  some  one  to  warn  the  plaintiff  of  the  approach  of  a  car 
and  warn  away  other  vehicles.  The  court  then  stated :  "  So  that, 
yon  see,  the  crucial  point  of  the  case  is,  was  the  place  where  the 
plaintiff  was  working  at  the  time  such  a  place  that  he  could  not  get 
his  entire  body  within  that  opening  underneath  the  level  of  the 
street?"  The  court  then  submitted  the  question  as  to  whether 
the  plaintiff  was  in  such  position  as  to  be  cognizant  himself  of 
approaching  danger,  and  if  so,  that  he  was  bound  to  take  heed 
of  it  and  avoid  it  if  possible,  in  order  to  relieve  himself  of 
contributory  negligence.  The  court  then  charged  upon  the  subject 
of  the  warning  required,  based  upon  the  respective  theories  of  the 
parties,  and  said,  in  that  connection  :  ^^  I  think  it  is  proper  to  say  to 
you  that  as  the  case  is  presented,  I  do  not  think  the  question  of 
warnings  has  really  much  to  do  with  this  case."  The  court  then 
charged  that  when  a  person  is  engaged  in  a  business  which  is  dan- 
gerous and  hazardous  the  law  imposes  upon  him  the  assumption  of 
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the  obvious  risks  of  the  employment,  and  that  if  the  master  has 
discharged  all  the  dnty  resting  upon  him  and  an  accident  happens 
through  no  fanlt  in  this  respect,  but  because  the  work  itself  is  dan- 
gerous, there  exists  no  liability  upon  the  part  of  the  master.  And 
finally  the  court  charged :  "  If  you  find,  gentlemen,  in  this  case, 
therefore,  to  sum  up,  that  the  accident  happened  solely  through  the 
negligence  of  the  defendant,  because  of  a  failure  on  the  part  of  Mr. 
Short  to  warn  the  plaintifiF,  and  because  you  believe  from  the  facts 
that  the  plaintiff  could  not  have  worked  under  any  other  conditions 
than  those  which  would  have  compelled  him  to  keep  his  body 
beneath  the  level  of  the  ground,  and  would  not  have  permitted  him 
to  see  an  approaching  car  unless  somebody  warned  him;  if  you 
believe  that,  and  if  you  also  believe  that  the  plaintiff  did  not,  by  any 
act  of  his,  contribute  to  this  accident  by  any  negligent  act,  then  you 
have  a  right  to  find  for  the  plaintiff,  otherwise,  for  the  defendant." 

To  these  several  quoted  portions  of  the  charge  the  defendant 
excepted  and  it  requested  the  court  to  charge :  "  If  it  was  the  duty 
of  the  foreman  Short  to  give  warning  of  the  approach  of  the  car, 
and  if  his  failure  to  give  such  warning  was  the  cause  of  the  accident, 
then  such  failure  on  his  part  is  the  negligence  of  a  fellow  servant  of 
the  plaintiff  and  not  of  an  alter  ego  of  the  defendant,  and  your  ver- 
dict in  that  event  must  be  for  the  defendant."  The  court  refused  so 
.to  charge  and  the  defendant  excepted.  Upon  the  motion  for  a  new 
trial  the  court  held  that  Short  was  the  aUer  ego  of  the  defendant ; 
that  its  duty  extended  not  only  to  providing  a  competent  person 
to  stand  guard  and  give  warning  as  the  circumstances  required,  but 
that  the  duty  extended  to  the  performance  of  the  act  of  warning, 
and,  therefore,  that  the  defendant  could  not  relieve  itself  from 
liability  by  providing  a  competent  person,  but  was  likewise  respon- 
sible for  the  manner  in  whicji  he  performed  his  duties.  Under  the 
submission  by  the  court,  the  evidence  justified  the  jury  in  finding 
that  the  hole  was  too  small  for  the  plaintiff  to  remain  in  the  same 
during  the  passage  of  a  car,  and  finding  this  fact  they  were 
instructed  that  the  duty  of  the  master  was  to  provide  a  safe  place 
commensurate  with  the  dangers  to  be  encountered  and  that  the  obli- 
gation resting  upon  the  master  was  not  only  to  provide  a  safe  place 
but  to  see  that  it  continuously  remained  safe,  even  to  the  detail  of 
giving  the  warning  which  the  circumstances  required.     It  is  evi- 
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deDt,  therefore,  that  the  obligation  which  was  imposed  apon  the 
master  by  the  charge  was  that  of  insuring  the  safety  of  the 
plaintiff  daring  the  performance  of  his  work.  The  obligation 
which  rests  upon  the  master  in  respect  of  the  place  where  the 
servant  is  to  perform  his  work  is  to  provide  a  reasonably  safe 
place  in  which  to  prosecute  the  same  considering  the  nature 
of  the  service  in  which  the  employee  is  engaged.  When  he 
has  discharged  that  obligation  it  meets  all  the  requirements  of 
the  law,  and  there  is  no  liability  imposed  upon  the  master  for 
injuries  which  result  to  the  servant  proceeding  from  the  manner  of 
the  performance  of  a  detail  of  the  work.  (  Ward  v.  Naughtorty  74 
App.  Div.  68.)  The  servant  assumes,  in  entering  upon  his  employ- 
ment, all  of  the  risks  incident  thereto  and  of  all  dangers  which  are 
open  and  obvious.  {Crown  v.  Orr,  140  N.  Y.  450.)  In  the  present 
case  the  plaintiff  had  full  and  complete  knowledge  of  the  situation. 
He  knew  the  character  of  the  work  and  the  place  where  he  was  to 
perform  it.  He  knew  the  dangers  to  be  apprehended  and  guarded 
against.  He  was  informed  concerning  the  approach  of  the  cars  and 
the  general  course  of  management  of  other  vehicles  upon  the  street. 
He  was  aware  that  proper  protection  in  his  employment  required 
that  somebody  should  be  placed  to  warn  him  of  approaching  danger 
which  lie  was  unable  to  observe.  Under  these  circumstances  he 
had  the  right  to  expect  and  also  to  demand  from  the  defendant  a 
provision  for  warning  which  would  insure  a  reasonably  safe  place, 
considering  existing  conditions.  The  plaintiff  was  informed  that  the 
defendant  had  undertaken  the  discharge  of  this  obligation  by 
appointing  a  competent  person  to  guard  the  place  where  he  worked 
and  so  make  it  safe.  After  such  provision  was  made  he  entered 
voluntarily  upon  the  performance  of  his  duties.  The  defendant 
having  discharged  towards  him  every  obligation  which  the  law 
imposed  upon  it,  could  not  be  charged  with  the  neglect  of  the  person 
stationed  to  give  the  warning  in  failing  to  give  it,  unless  the  rule  of 
liability  be  so  far  extended  as  to  make  the  defendant  an  insurer  of 
plaintiff's  safety.  This  obligation  it  did  not  assume ;  nor  does  the 
law  impose  it.  The  defendant  having  discharged  the  obligation 
which  the  law  imposed,  the  plaintiff  must  be  deemed  to  have 
assumed  the  risks  incident  to  that  situation,  among  which  was  the 
risk  that  the  person  placed  to  warn  him  of  danger  might  become 
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inattentive,  careless  and  neglectful  of  his  duties,  and  omit  to  give 
the  warning  when  required.  In  CuUen  v.  Norton  (126  N.  Y.  1)  the 
court,  through  Judge  Peokham,  said :  "  But  the  manner  of  the  per- 
formance of  each  of  the  various  details  of  the  work  by  which,  as  a 
whole,  it  was  to  be  conducted,  rested  necessarily  npon  the  intelli- 
gence and  care  and  fidelity  of  the  servants  to  whom  these  duties 
were  intrusted.  It  can't  be  that  every  time  a  blast  was  exploded 
and  the  men  came  back,  the  manner  of  their  distribution  for  work 
was  a  duty  of  the  master,  and  that  the  order  of  a  foreman,  mis 
takenly  or  negligently  given,  must  be  regarded  as  the  order  of  the 
master  in  tilling  a  duty  to  furnish  a  safe  place  to  work  in.  It  is,  as 
it  seems  to  me,  a  detail  of  the  working  or  management  of  the  busi- 
ness, the  risks  attending  which  have  been  assumed  by  the  party 
taking  employment."  This  language  finds  precise  application  to  the 
facts  of  this  case  and  is  controlling  of  it.  Its  doctrine  has  never 
been  questioned,  but,  on  the  contrary,  has  been  repeatedly  reaflirmed 
by  the  Court  of  Appeals  {^Perry  v.  Rogers^  157  N.  Y.  251)  and  in 
the  Supreme  Court  ( TJlrich  v.  iV^.  T.  C.  <&  II.  R.  R,  R.  Co.,  25 
App.  Div.  465)  and  in  numerous  other  cases.  In  assuming  the  risk 
of  this  situation  the  person  selected  by  the  master  to  perform  it,  if 
he  be  competent  in  all  respects  to  discharge  it,  stands  in  relation  to 
the  plaintiff,  no  matter  what  be  his  grade,  as  a  coservant,  and  for 
his  act  of  negligence  the  master  is  not  responsible. 

The  court  below  relied  upon  Hankina  v.  N.  Y.,  Z.  K  ds  W.  R. 
R.  Co.  (14:2  N.  Y.  416).  The  neglect  in  that  case  was  of  a  train 
dispatcher  in  ordering  the  movements  of  two  trains  which  resulted 
in  their  collision,  whereby  a  servant  was  injured,  and  it  was  held 
that  in  the  discharge  of  that  particular  duty  it  was  the  master  M'ho 
acted.  The  train  dispatcher  controlled  the  entire  situation  with 
respect  to  the  movements  of  the  trains,  was  acquainted  with  and 
controlled  the  schedule  by  which  they  moved.  This  waa  the  par- 
ticular business  of  the  master  and  its  performance  could  not  be 
delegated.  The  act  itself  created  the  condition  which  made  the 
place  unsafe,  and,  under  such  circumstances,  the  master  may  not 
shelter  himself  from  responsibility  behind  the  act  of  the  servant. 
The  distinction  between  that  case  and  the  present  is  pointed  out  in 
Samage  v.  Nassau  Electric  R.  R.  Co.  (42  App.  Div.  241 ;  affd.  on 
appeal,  168  N.  Y.  680). 
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The  court  was,  therefore,  in  error  in  charging  that  the  failure  of 
Short  to  warn  the  plaintiff  was  the  act  of  the  master,  which  could 
not  be  delegated,  and  the  defendant  was  entitled  to  the  charge  upon 
that  subject  which  it  requested. 

It  follows  that  the  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Beunt,  p.  J.,  Pattebson,  Ingbaham  and  Lauohun,  JJ., 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Geobgb  H.  Gillette,  Appellant,  Respondent,  v.  Hobatio  T.  Notes 
and  Others,  Respondents,  Appellants. 

Injunction  taught  by  a  majority  stoek/iolder,  restraining  the  directors  of  a  corporation, 
minority  stockfiolders,  from  holding  a  special  meeting  oi*  aisposing  of  its  assets — 
the  complaint  and  moving  affidavits  verified  on  ir\formation  and  belitf,  not  stat- 
ing the  sources  thereof  are  insufficient. 

The  plaintiff  in  an  action  wiU  not  be  granted  a  temporary  injunction  where  the 
allegations  of  the  complaint  and  the  statements  contained  in  the  moving  affi- 
davit are  made  either  upon  the  plaintiff's  understanding  or  upon  his  informa- 
tion or  belief,  and  neither  the  basis  of  his  understanding  nor  the  sources  of  his 
informatidn  nor  the  grounds  of  his  belief  are  stated. 

The  defect  is  not  cured  by  a  joint  affidavit  of  other  persons,  which,  when  applied 
to  the  allegations  of  the  complaint  and  to  the  plaintiff's  affidavit,  merely  oper- 
ates as  an  averment  that  it  is  true  that  the  plaintiff's  understanding,  informa- 
tion and  belief  are  as  alleged  and  stated. 

When,  in  an  action  brought  by  a  person  owning  a  majority  of  the  stock  of  a  cor- 
poration against  the  corporation  and  certain  individuals,  who,  although  minor- 
ity stockholders,  constitute  a  majority  of  the  board  of  directors  of  the  corpo- 
ration, a  temporary  injunction  should  not  be  granted  restraining  the  individual 
defendants  from  holding  a  special  meeting  of  the  board  of  directors,  and  from 
disposing  of  any  of  the  assets  of  the  corporation  until  the  final  determination  of 
the  action,  considered. 

Cboss-appeals  by  the  plaintiff,  George  H.  Gillette,  and  by  the 
defendants,  Horatio  T.  Noyes  and  others,  from  portions  of  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
15th  day  of  December,  1903,  as  resettled  by  an  order  entered  in 
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fiaid  clerk's  office  on  the  2l8t  day  of  December,  1903,  granting  a 
temporary  injunction. 

The  relief  demanded  in  the  complaint  is  an  injunction  restrain- 
ing the  defendants  individually  and  as  officers  and  directors  of 
the  defendant  corporation  "  and  any  and  all  other  person  and  per- 
sons" from  holding  a  special  meeting  of  the  board  of  directors 
of  the  defendant  company  on  the  30th  day  of  November,  1903,  and 
from  disbursing  any  of  the  assets  of  the  company,  inchiding  its 
capital  stock,  "and  from  holding  any  meeting  or  meetings  what- 
soever pursuant  to  any  alleged  authority  claimed  to  be  vested  in 
them  or  either  of  them ;  or  in  any  manner  interfering  with  the  assets, 
capital  or  treasury  stocks,  patents,  franchises  or  other  property 
of  the  defendant  corporation,"  or  interfering  with  the  company  or 
the  rights  of  the  plaintiflE  and  other  stockholders  therein  "until 
the  final  judgment  and  decree  in  this  action,  and  for  such  other  and 
further  relief  in  the  premises  as  may  be  just  and  equitable,  besides 
the  costs  and  disbursementa  of  this  action."  The  plaintiff  alleges 
that  the  defendant  company  was  incorporated  under  the  laws  of 
of  the  State  of  Maine ;  that  he  owns  or  controls  the  majority  of  the 
capital  stock  issued  and  outstanding;  that  the  individual  defendants 
are  directors  of  the  company  and  constitute  a  majority  of  the  board ; 
that  the  individual  defendants  received  their  stock  upon  the  under- 
standing that  they  would  promote  the  interests  of  the  company 
and  procure  for  it  sufficient  money  to  bring  about  the  success  of 
the  patents  which  it  owns,  but  that  instead  of  doing  so  they  "  have 
repeatedly  taken  such  steps  and  measures  as  would  bring  upon  the  said 
corporation  financial  disaster ; "  that  at  a  conference  of  the  board  of 
directors  it  was  agreed  that  the  number  of  directors  should  be 
increased  from  five  to  seven,  and  that  from  among  the  stockholders 
of  the  company  two  new  directors  should  be  elected  who  would 
"  insure  the  procurement  of  capital  very  necessary  to  the  welfare  " 
of  the  company ;  that,  acting  upon  this  understanding,  the  plaintiff 
on  the  25th  day  of  November,  1903,  caused  notice  of  a  special 
meeting  of  the  stockholders  for  that  purpose  to  bo  mailed  to  each 
stockholder ;  that  it  was  understood  and  agreed  "  that  the  corpora- 
tion would  continue  as  it  was,  without  hindrance  or  molestation 
from  any  of  the  directors  or  stockholders"  until  such  special  meet- 
ing, but,  notwithstanding  such  understanding,  and  in  violation  of 
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the  by-laws,  the  individual  defendants,  "  with  the  avowed  purpose 
of  transferring  and  illegally  disposing  of  the  treasury  stock,  assets, 
franchises  and  patents"  of  the  company,  have  called  a  special 
meeting  of  the  board  of  directors  for  the  30th  day  of  November, 
1903,  and  if  the  meeting  be  held  "  this  plaintiff  is  informed  and 
verily  believes  that  the  patents,  assets,  franchises,  property  rights 
and  treasury  stock  of  the  said  corporation  will  be  disposed  of, 
and  said  defendants  threaten  to  and  are  about  to  dispose  of  the 
same,  without  any  consideration,  to  the  detriment  and  injury  of  the 
defendant  corporation  and  the  irreparable  loss  to  the  stockholders 
thereof ; "  that  the  plaintiff  is  the  president,  and  the  by-laws  provide 
that  special  meetings  of  the  board  of  directors  shall  be  called  by  the 
president ;  that  "  this  action  is  brought  for  the  purpose  of  restrain- 
ing the  holding  of  said  special  meeting,  and  to  prohibit  the  fraudu- 
lent transfer  of  the  company's  stock  or  assets,  in  the  belief  that  if 
the  stock  of  the  said  defendant  corporation  is  so  disposed  of  the  said 
stockholders  will  have  no  adequate  remedy  at  law  *  *  *  as 
these  defendants,  as  this  plaintiff  is  informed  and  believes,  would  be 
unable  to  respond  to  a  judgment  for  damages."  The  order,  among 
other  things,  enjoins  the  company,  its  officers,  directors  and  stock- 
holders "  from  disposing  of  the  assets  or  property  "  of  the  company, 
including  its  capital  stock,  and  from  holding  any  meetings  whatso- 
ever, and  "  from  in  any  manner  interfering  with  the  assets,  capital 
or  treasury  stock,  patents,  franchises  or  other  property  "  of  the  com- 
pany, and  "  from  in  any  way  interfering  with  "  the  company  or  the 
rights  of  the  plaintiff  and  other  stockholder  therein. 

The  plaintiff  appeals  from  so  much  of  the  order  as  enjoins  a  meet- 
ing of  the  stockholders  ;  and  the  defendants  appeal  from  the  rest 
of  the  order.  The  affidavit  of  the  plaintiff  states  that  the  purpose  for 
which  the  company  was  organized  was  to  further  a  patent  invented 
by  him  for  a  cap  on  bottles,  and  that  in  his  opinion  the  invention  is 
of  great  value ;  that  the  individual  defendants  induced  him  to  turn 
over  to  them  certain  capital  stock  upon  representations  that  they 
would  interest  capitalists  in  the  company,  which  they  liave  not 
done ;  that  it  was  recognized  by  all  that  the  company  was  in  need 
of  capital,  and  with  that  end  in  view  it  was  agreed  that  the  board 
of  directors  should  be  increased  from  five  to  seven  substantially  as 
stated  in  the  complaint;  that  it  was  his  understanding  —  but  he 
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does  not  say  from  what  he  derived  the  understanding  —  that  the 
company  would  not  be  interfered  with  until  the  special  meeting  of 
the  stockholders  for  the  purpose  of  increasing  the  directors,  "  but  I 
am  now  informed  that  in  utter  disregard  of  said  understanding  and 
with  the  deliberate  purpose  of  injuring  the  company  and  disposing 
of  its  treasury  stock,  assets,  patents  and  property  holdings,"  the 
individual  defendants  as  stockholders  and  directors  have  called  a 
special  meeting  of  the  board,  as  stated  in  the  complaint,  "  at  which 
they  intend  to  dispose  of  the  said  treasury  stock  and  the  assets  of 
the  said  corporation  before  the  special  meeting  of  the  stockholders 
can  be  had."  The  plaintiff  also  presented  a  joint  affidavit  made 
by  three  individuals  to  the  eflfect  that  the  matters  alleged  in  the 
complaint  and  in  his  affidavit  are  true,  and  that  they  have  liad 
numerous  interviews  and  conferences  with  two  of  the  individual 
defendants,  "  and  from  what  they  told  us  we  believe  and  know  that 
they  intend  to  transfer,  without  any  consideration,  the  treasury  stock 
of  the  said  corporation,  as  well  as  to  injure  the  said  company  at  the 
special  meeting  of  the  directors  they  have  illegally  called."  An 
affidavit  made  by  each  individual  defendant  was  presented  in  oppo- 
sition to  the  motion  showing  that  the  special  meeting  of  the  board 
of  directors  was  called  for  the  sole  purpose  of  considering  the 
advisability  of  retaining  in  the  employ  of  the  company  a  brother  of 
the  plaintiff  whose  term  of  service  expired  on  the  day  for  which 
the  meeting  was  called ;  that  at  the  time  for  which  the  meeting  was 
called  a  conference  was  held  without  a  formal  meeting  of  the  board, 
and  a  satisfactory  arrangement  was  made  with  reference  to  continu- 
ing the  services  of  the  plaintiff's  brother,  which  rendered  it  unneces- 
sary to  hold  the  meeting,  although  no  injunction  had  been  served 
and  the  individual  defendants  had  no  knowledge  that  it  had  been 
obtained ;  that  the  entire  capital  stock  of  the  company  was  issued 
to  the  plaintiff  in  consideration  of  a  transfer  of  certain  letters  patent 
upon  the  understanding,  however,  that  he  was  to  turn  over  to  the 
corporation  capital  stock  of  the  par  value  of  $200,000,  which  was 
to  be  sold  by  the  corporation  to  provide  funds  for  the  purpose  of 
promoting  the  patent,  and  that  he  was  also  to  turn  over  capital 
stock  of  the  par  value  of  $200,000  to  the  defendant  Noyes  and  a 
like  amount  to  the  defendant  Horace  O.  Stripe,  and  retain  capital 
stock  of  the  par  value  of  $400,000  for  himself;  that  this  agree- 
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ineDt  for  the  distribution  of  stock  was  consnmmated ;  that  the 
company's  only  means  of  raising  funds  at  present  is  by  a  sale 
of  this  treasury  stock ;  that  part  of  the  treasury  stock  has  been 
sold  from  time  to  time,  but  that  tiie  company  is  now  in  pressing 
need  of  funds  for  the  purpose  of  completing  and  perfecting  a 
machine  for  the  purpose  of  demonstrating  the  practicability  of  the 
patent  to  enable  them  to  make  contracts  with  brewers  for  the  use 
of  the  machine  ;  that  it  is  the  custom  of  brewers  to  make  their  con- 
tracts on  or  about  the  first  of  January.  Each  of  the  individual 
defendants  denies  any  intention  to  sell  any  property  of  the  corpora- 
tion other  than  its  treasury  stock,  which  they  deem  it  necessary  to 
sell  as  heretofore  for  the  purpose  aforesaid. 

John  P.  Everett^  for  the  plaintiff. 

Daniel  P.  HaySy  for  the  defendants. 

Lauohlin,  J. : 

As  is  shown  by  the  statement  of  facts,  the  plaintiff  makes  no 
demand  for  any  permanent  relief  which  a  court  of  equity  may 
decree,  and,  therefore,  there  is  no  authority  for  granting  a  tempo- 
rary injunction  in  this  case  where  the  right  thereto  depends  upon 
the  nature  of  the  action.  (Code  Civ.  Proc.  §  603.)  The  allegations 
of  the  complaint  and  the  statements  contained  in  his  affidavit  so  far 
as  they  set  forth  facts  charging  any  improper  management  on  the 
part  of  the  directors  are  either  made  upon  his  understanding  or 
upon  information  or  belief,  and  neither  the  basis  of  his  understand- 
ing nor  tlie  sources  of  his  information  nor  the  grounds  of  his  belief 
are  stated.  This  defect  is  not  cured  by  the  joint  affidavit  whicli, 
when  applied  to  the  allegations  of  the  complaint  and  to  the  plain- 
tiffs affidavit,  merely  is  to  the  effect,  so  far  as  these  matters  are 
concerned,  that  it  is  true  that  plaintiff's  understanding,  information 
and  belief  are  as  alleged  and  stated.  The  injunction  order  has  had 
the  effect  of  completely  tying  the  hands  of  the  board  of  directors, 
and  it  appears,  as  might  be  expected,  that  the  business  of  the  com- 
pany is  at  a  standstill  in  consequence  thereof.  The  provision  of  the 
order  enjoining  special  and  annual  meetings  of  the  stockholders,  of 
which  the  plaintiff  complains,  is  drastic ;  but  it  was  evidently 
imposed  as  a  condition  of  awarding  that  part  of  the  injunction 
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which  the  plaintiff  desired.  It  is  evident  that  there  is  a  serious  dis- 
agreement between  the  plaintiff,  who  owns  or  controls  a  majority  of 
the  outstanding  stock,  and  the  individual  defendants  who,  although 
minority  stockholders,  constitute  a  majority  of  the  board  of  directors. 
It  is  manifest  that  the  plaintiff's  object  in  bringing  the  action  was 
not  to  obtain  a  permanent  injunction,  but  to  temporarily  enjoin  the 
board  of  directors  from  selling  sufficient  treasury  stock  to  ren- 
der him  a  minority  holder  of  the  outstanding  stock  and  prevent 
his  controlling  the  next  election  of  directors.  This  would  be  accom- 
plished by  the  temporary  injunction  order  restraining  further  sales 
of  stock  until  after  the  special  meeting  of  the  stockholders  to 
increase  the  number  of  directors  at  which,  by  reason  of  his  control- 
ling interest  in  the  outstanding  stock,  he  could  secure  the  election  of 
tWo  individual  directors  friendly  to  his  interests. 

We  are  of  opinion  that  the  plaintiff  was  not  entitled  to  the  tem- 
porary injunction  order,  and  that  the  order,  in  so  far  as  it  is  appealed 
from  by  the  plaintiff,  should  be  reversed,  and,  in  so  far  as  it  is 
appealed  from  by  the  defendants,  should  be  reversed,  thus  vacating 
the  entire  order,  without  costs  of  the  appeal  to  either  party,  and  that 
the  motion  should  be  denied,  with  ten  dollars  costs. 

Van  Brunt,  P.  J.,  Pattbeson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Order,  so  far  as  appealed  from  by  plaintiff,  reversed,  and  so  far  as 
appealed  from  by  defendant,  reversed,  without  costs  of  appeal  to 
either  party,  and  motion  denied,  with  ten  dollars  costs. 


Lincoln    National  Bank,  Appellant,  v.  Carl  Fischer-Hansen, 

Kespondent. 

CofUinuing  guaranty  of  the  payment  of  notes —  terminated  by  notice  of  revocation — 
proof  of  the  advice  of  an  attorney  and  of  a  prior  declaration  of  an  intention  to 
revoke  it  is  incompetent. 

If  a  person,  who  guarantees  the  payment  of  certain  notes  and  of  any  renewals 
thereof,  prior  to  the  renewal  of  any  of  the  notes,  revokes  the  guaranty  and 
notifies  the  bank,  to  whom  the  guaranty  was  given,  to  insist  upon  payment  of 
the  original  notes  at  maturity,  he  will  not  be  liable  upon  renewal  notes  there- 
after accepted  by  the  bank. 
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Where  the  gaarantor  interposes  this  defense  in  an  action  brought  against  him  by 
the  bank  upon  a  renewal  note,  and  the  bank  denies  having  received  notice  of 
the  revocation  of  the  guaranty,  it  is  improper  to  permit  an  attorney  to  testify 
that  on  the  day  the  original  notes  fell  due  the  guarantor  consulted  him  in 
regard  to  his  liability  upon  the  guaranty  and  that  he  advised  him  to  go  at  once 
to  the  bank  and  revoke  his  guaranty,  for  the  purpose  of  corroborating  the 
guarantor's  testimony  to  the  effect  that  after  this  interview  with  his  attorney 
he  went  to  the  bank  and  gave  the  notice  of  revocation. 

Such  evidence  is  not  competent  under  the  rule  that,  when  the  testimony  of  a  wit- 
ness is  attacked  or  sought  to  be  impeached  upon  the  ground  that  it  is  false  and 
has  been  induced  by  a  motive  disclosed  by  the  evidence,  it  may  be  shown  to 
sustain  his  credibility  that  he  made  similar  declarations  at  a  time  when  no 
motive  existed  for  falsifying. 

The  testimony  of  a  witness  that  he  did  a  certain  thing  cannot  be  corroborated  by 
the  testimony  of  another  to  whom  he  had  previously  declared  his  intention  of 
doing  it. 

Appeal  by  the  plaintiff,  the  Lincoln  National  Bank,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  12th  day 
of  May,  1903,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  on  the  12th  day  of  May,  1903,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

David  Qerher^  for  the  appellant. 

John  R,  Dos  Pa8808^  for  the  respondent. 

Lauqhlin,  J. : 

On  the  2d  day  of  October,  1901,  the  defendant  signed  and 
delivered  to  the  plaintiff  a  guaranty  in  writing  of  the  payment  at 
maturity  of  any  note  or  notes  made  by  Paul  Bertin  and  his  wife,  or 
either  of  them,  to  the  extent  of  $5,000  and  renewals  thereof.  On 
the  twenty-second  day  of  May  thereafter  Bertin  and  his  wife  made 
their  promissory  note  whereby  they  promised  to  pay  for  value 
received  three  months  after  date  to  the  order  of  themselves  $1,000, 
and  before  maturity  for  value  indorsed  and  transferred  the  same  to 
the  plaintiff.  The  plaintiff  in  purchasing  and  discounting  the  note 
relied  upon  the  defendant's  guaranty.  This  note  was  not  paid  at 
maturity,  although  payment  was  duly  demanded,  and  the  note  was 
protested  for  non-payment.  The  action  is  brought  to  recover  of 
the  guarantor  the  amount  of  the  note  together  with  interest.     The 
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defense  interposed  was  a  revocation  of  the  guaranty  on  the  5th  day 
of  May,  1902,  or  seventeen  days  days  prior  to  the  making  of  the 
note.  The  question  of  fact  litigated  upon  the  trial  was  whether  or 
not  the  guaranty  was  revoked.  There  was  a  sharp  conflict  in  the 
evidence.  The  court  instructed  the  jury  that  if  the  guaranty  was 
revoked  the  plain tiflf  could  not  recover,  but  that  otherwise  the 
defendant  was  liable.  This  note  was  given  in  renewal  of  a  note 
upon  which  the  defendant  was  clearly  liable  under  his  guaranty. 
Of  course,  if  before  the  renewal  the  defendant  revoked  his  guar- 
anty and  notified  the  bank  to  insist  on  prompt  payments  of  the 
outstanding  notes  at  maturity,  the  renewal  released  the  defendant, 
and  the  bank  must  have  overlooked  the  revocation  or  determined  to 
extend  the  credit  to  the  makers  without  other  security.  The  defend- 
ant testified  that  on  the  5tli  day  of  May,  1902,  he  called  at  the  bank 
and  "  asked  to  see  somebody  in  authority ; "  that  a  gentleman  whom 
he  now  recognizes  as  Mr.  Van  Santford  was  called  over,  to  whom 
the  defendant  introduced  himself,  and  said  that  he  had  come  to 
revoke  his  guaranty  of  the  payment  of  some  notes  for  Mr.  and 
Mrs.  Bertin,  and  said  to.  Mr.  Van  Santford  that  "  Henceforth,  I 
will  not  be  responsible  for  any  new  notes,  or  renewals  or  exten- 
sions ;  you  must  keep  him  to  his  payments ; "  that  thereupon 
Van  Santford  excused  himself  for  a  moment  and  went  back  to  an 
adjoining  room  and  conferred  with  another  gentleman  who  was 
seated  at  a  roll  top  desk  and  then  returned  and  said,  ^^  It  will  be  all 
right,  Mr.  Fischer-Hansen,"  whereupon  the  defendant  said,  "  Is  it 
necessary  for  me  to  write  ? "  to  which  Mr.  Van  Santford  replied, 
"  No,  not  at  all."  The  defendant  was  corroborated  by  the  testi- 
mony of  his  rent  collector  and  office  boy  whom  he  asked  to  have 
accompany  him  to  the  bank.  It  appears  that  the  defendant  is  an 
attorney.  The  plaintiflf  gave  evidence  tending  to  show  that  when 
Mr.  Bertin  first  opened  an  account  at  the  bank  the  defendant 
accompanied  him  and  at  this  time  they  both  asked  for  a  line  of  dis- 
count of  $5,000 ;  that  the  defendant  shortly  thereafter  and  before 
executing  the  guaranty  upon  which  this  action  is  based  and  before 
the  discount  was  allowed  wrote  the  cashier  of  the  bank,  saying  that 
he  would  be  willing  to  act  as  surety  for  Bertin  to  the  extent  of 
$5,000,  "the  exact  details  of  which  I  leave  to  you  to  arrange." 
Mr.  Van   Santford,   who    was  the  assistant  cashier,   testified    in 
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behalf  of  the  plaintiff.  He  conceded  that  early  in  May  the 
defendant  called  at  the  bank  and  inquired  of  him  when  the  next 
Bertin  note  wonld  fall  dne,  bnt  he  denied  that  anything  was  said 
concerning  the  revocation  of  the  guaranty.  Mr.  Van  Santford 
says  that  he  referred  the  defendant  to  the  discount  clerk.  Mr. 
Baird,  the  discount  clerk,  corroborated  Van  Santford  in  this  regard 
and  says  that  the  defendant  inquired  of  him  as  to  the  maturity  of 
the  different  Bertin  notes  and  said  that  he  did  not  care  to  have 
the  bank  "  renew  them  for  any  larger  amount "  and  was  assured  that 
it  would  not. 

The  defendant  then  called  as  a  witness  in  his  behalf  Mr.  Kalish 
of  the  firm  of  Lindsay,  Kremer,  Kalish  ife  Palmer,  his  attorney, 
who  had  been  his  counsel  for  sometime.  Kalish  was  permitted  to 
testify,  under  the  plaintiff's  objection  and  exception,  that  the  evi- 
dence was  incompetent,  that  the  defendant  consulted  him  with 
reference  to  this  guaranty,  saying  that  he  had  learned  that  Bertin 
was  in  failing  circumstances  and  that  the  witness  advised  the 
defendant  to  notify  the  bank  at  once  to  insist  upon  full  payment  of 
the  note  and  that  he  revoked  the  guaranty.  The  witness  further 
testified  that  the  defendant  informed  him  that  one  of  the  notes  was 
falling  dno  on  the  day  of  the  consultation  and  for  this  reason  he 
advised  the  defendant  to  go  personally  to  the  bank  at  once  instead 
of  writing  a  letter.  The  defendant  then  testified  that  after  this 
interview  with  his  attorney  he  went  to  the  bank  and  gave  notice  of 
revocation  of  the  guaranty  as  already  stated.  This  evidence  was 
clearly  incompetent.  There  is  no  rule  of  evidence  that  permits  the 
testimony  of  a  witness  that  he  did  a  certain  thing  to  be  corroborated 
by  the  testimony  of  another  to  whom  he  previously  declared  his 
intention  of  doing  it.  The  rule  that  when  the  testimony  of  a  wit- 
ness is  attacked  or  sought  to  be  impeached  upon  the  ground  that  it 
is  false  and  has  been  induced  by  a  motive  disclosed  by  the  evidence, 
it  may  be  shown  to  sustain  his  credibility  that  he  made  similar  declar 
rations  at  a  time  when  no  motive  existed  for  falsifying,  declared  in 
fferrick  V.  Smith  (IS  Hun,  446);  Matter  of  Uesdra  (119  N.  Y. 
615) ;  Hawley  v.  Hawley  (48  App.  Div.  301)  and  kindred  cases 
has  no  application.  The  testimony  of  the  attorney  was  of  no  proba- 
tive force  upon  the  question  as  to  whether  the  defendant  gave  notice 
App.  Div.— Vol.  XCII.        21 
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to  the  assistant  cashier  of  revocation  of  the  guaranty  as  to  tho 
future.  The  interview  between  the  defendant  and  his  attorney  may 
have  taken  place  without  his  subsequently  going  to  the  bank  at  all. 
Therefore,  the  testimony  of  the  attorney  is  no  evidence  either  that 
the  defendant  subsequently  went  to  the  bank,  or  as  to  what  he  said 
upon  arriving  there. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Van  Brunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


Nellie  M.  Coyle,  Appellant,  v.  Solomon  Davidson,  Respondent. 

Amendment  of  a  complaint  for  damage  from  t?ie  overflow  of  water  from  an  adjoin- 
ing lot  —  terme  imposed  on  the  amendment  of  a  complaint  where  a  juror  hoe  been 
toithdrawn  on  a  trial  —  wlien  the  proposed  amended  complaint  does  not  state  a  new 
cause  of  action. 

The  original  complaint  in  an  action  to  recover  for  injury  done  to  the  plaintiff's 
premises,  caused  by  water  flowing  from  detendant's  premises,  alleged  that  the 
injuries  were  caused  by  the  "carelessness  and  negligence  of  the  defendant." 
and  demanded  $1,500  damages.  Upou  the  trial,  the  court  being  of  the  opinion 
that  the  complaint  did  not  state  a  cause  of  action,  because  it  was  to  be  inferred 
therefrom  that  the  damage  was  caused  by  surface  water,  permitted  the  plain- 
tiff, upon  payment  of  the  trial  fee,  to  withdraw  a  juror  and  move  at  the 
Special  Term  for  leave  to  amend  the  complaint.  The  proposed  amended  com- 
plaint alleged  that  the  injury  was  caused  by  water  percolating  through  the 
soil  from  defendant's  i>remises,  caused  by  the  negligence  of  the  defendant  in 
failing  to  keep  a  waste  pipe  attached  to  the  water  closet  in  the  rear  of  his 
adjacent  premises  in  proper  repair  and  to  repair  a  break  therein,  and  by  fail- 
ing to  keep  a  wash  basin  in  the  rear  of  his  premises  in  proper  repair,  and  in 
negligently  allowing  a  water  pipe  on  his  premises  to  freeze  and  burst.  The 
proposed  amended  complaint  further  alleged  that  the  defendant  during  a  period 
of  four  months  failed  and  neglected  to  repair  these  defects  "and  abate  the 
nuisance  maintained  upon  his  said  premises,  although  repeatedly  requested  so 
to  do  by  plaintiff."  and  that  during  this  period  water  kept  constantly  flowing 
into  plaintiff  s  cellar,  weakening,  decaying  and  rotting  the  foundation  walls  of 
plaintiff's  cellar  and  depriving  plaintiff's  tenants  of  the  use  of  the  cellar,  in 
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consequence  of  ^hichher  tenants  left  and  plaintiff  "suffered  great  loss  of 

rents/'  and  that  plaintiff's  damages  altogether  amount  to  $5,000. 
The  damages  which  the  plaintiff  sought  to  recover  under  the  proposed  amended 

complaint  were,  except  as  to  the  amount,  the  same  as  those  which  she  sought 

to  recover  under  the  original  complaint. 
Bidd,  that  the  motion  to  serve  the  proposed  amended  complaint  should  be  granted 

upon  payment  of  ten  dollars  costs  of  the  motion  and  all  the  taxable  costs  of 

the  action  except  the  trial  fee; 
That  the  proposed  amended  complaint  did  not  state  an  entirely  new  cause  of 

action,  as  it  was  apparent  that  a  recovery  under  the  original  complaint  would 

bar  a  recovery  under  the  proposed  amended  complaint; 
That  the  proposed  amended  complaint  merely  amplified  the  original  complaint 

by  setting  forth  more  fully  the  grounds  on  which  the  defendant  was  liable  and 

by  demanding  increased  damages. 

Appeal  by  the  plaintiflF,  Nellie  M.  Coyle,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSee  of  the  clerk  of  the  county  of  New  York  on  the  20th  day 
of  November,  1903,  denying  the  plain tiflE's  motion  for  leave  to  serve 
an  amended  complaint. 

William  F.  Burt*ough^  for  the  appellant. 

John  E.  Huston,  for  the  respondent. 

Lauqhlin,  J. : 

The  original  complaint  was  for  $1,500  damages  to  plaintiffs 
dwelling  and  premises  No.  396  Third  avenue,  in  the  city  of  New 
York,  by  water  flowing  from  adjacent  premises  owned  by  defendant, 
upon  which  there  was  a  building  also  owned  by  him,  and  near  plaintiffs 
dwelling  house,  alleged  to  have  been  caused  "  by  reason  of  the  care- 
lessness and  negligence  of  the  defendant."  Issue  was  joined  by  the 
defendant's  answer.  The  case  was  placed  upon  the  calendar  and  moved 
for  trial.  Counsel  for  defendant  moved  to  dismiss  the  complaint,  at 
the  opening  of  the  trial,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  claiming  that  it  was  to  be 
inferred  from  the  complaint  that  the  water  which  caused  the  damage 
was  surface  water,  for  which  no  liability  existed  under  the  authority 
of  Va/nderwiele  v.  Taylor  (65  N.  Y.  341)  and  Lynch  v.  Mayor 
(76  id.  60).  The  coui-t  evidently  adopted  that  view,  and  upon 
counsel  for  the  plaintiflE  requesting  leave  to  withdraw  a  juror  and  to 
be  permitted  to  apply  at  Special  Term  to  amend,  the  court  granted 
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the  application  and  ordered  that  the  complaint  be  dismissed,  unless 
the  plaintiff  within  two  weeks  after  the  entry  and  service  of  the 
order  paid  the  attorneys  for  defendant  thirty  dollars  as  a  trial  fee 
and  moved  at  Special  Term  to  amend  the  complaint.  The  terms  of 
the  order  were  complied  with.  The  plaintiff  annexed  to  her  moving 
papers  a  proposed  amended  complaint,  alleging  damages  to  her  said 
premises  by  water  percolating  through  the  soil  from  defendant's 
premises,  caused  by  the  negligence  of  the  defendant  in  failing  to 
keep  a  waste  pipe  attached  to  the  water  closet  in  the  rear  of  his 
adjacent  premises  in  proper  repair  and  to  repair  a  break  therein, 
and  by  failing  to  keep  a  wash  basin  in  the  rear  of  his  premises  in 
proper  repair  and  in  negligently  allowing  a  water  pipe  on  his  prem- 
ises to  freeze  and  burst.  The  complaint  further  alleges  that  the 
defendant  during  a  period  of  four  months  failed  and  neglected  to 
repair  these  defects  ^'  and  abate  the  nuisance  maintained  upon  his 
said  premises,  although  repeatedly  requested  so  to  do  by  plain- 
tiff," and  that  during  this  period  water  kept  constantly  flowing  into 
plaintiff's  cellar,  weakening,  decaying  and  rotting  the  foundation 
walls  of  plaintiff's  cellar  and  depriving  plaintiff's  tenants  of  the  use 
of  the  cellar,  in  consequence  of  which  her  tenants  left  and  plaintiff 
"  suffered  great  loss  of  rents,"  and  that  plaintiff's  damages  altogether 
amount  to  $5,000.  The  plaintiff  shows  that  the  damages  she  sought 
to  recover  under  the  original  complaint  are  the  same  as  those  claimed 
under  the  amended  complaint,  except  as  to  the  amount,  and  that 
when  the  action  was  brought  to  trial  her  attorney  considered  the 
complaint  sufficient  to  authorize  a  recovery  tliereof.  The  defend- 
ant contends  that  the  proposed  amended  complaint  states  an  entirely 
new  cause  of  action.  We  think  not.  She  complains  of  the  same 
damages  to  her  property.  It  is  clear  that  a  recovery  under  the 
original  complaint  would  have  barred  any  further  recovery  under 
the  proposed  amended  complaint,  and  this  is  one  of  the  well-recog- 
nized tests  for  determining  whether  a  new  cause  of  action  is  stated. 
{Dmis  V.  N.  Z.,  Z.  E.  <&  W.  R.  B,  Co,,  110  N.  T.  646,  fully 
reported  in  15  Civ.  Proc.  Rep.  62.)  The  amendments  merely 
amplify  and  perfect  her  pleading  by  setting  forth  more  fully  the 
grounds  upon  which  the  defendant  is  liable  and  the  items  of  dam- 
age. We  think  the  amendment  should  have  been  granted  in 
furtherance  of  justice.     {Rosenberg  v.  Third  Ave.  R.  R,  Co.y  47 
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App.  Div.  323 ;  affd.,  168  N.  Y.  681 ;  Ziegler  v.  Trenhnan,  31 
App.  Div.  305 ;  Purdyv.  Mcmhattan  R.  Co.^  11  Misc.  Rep.  394.) 
A  sufficient  cause  for  the  delay  in  moving  to  amend  as  to  the 
amount  of  damages  is  not  shown  to  justify  a  delay  of  the  trial  by  a 
formal  motion  at  Special  Term  for  that  relief  {Rhode%  v.  Lewin^  33 
App.  Div.  369),  but,  since  the  plaintiff  was  obliged  to  amend  in 
otiier  respects  to  prevent  the  dismissal  of  her  complaint,  the  amend- 
ment as  to  the  amount  of  damages  has  not  delayed  the  trial. 

We  are,  therefore,  of  opinion  that  the  order  should  be  reversed 
and  motion  granted  upon  payment  of  ten  dollars  costs  of  the  motion 
and  all  taxable  costs  of  the  action  to  date,  except  the  trial  fee,  less 
ten  dollars  costs  and  disbursements  of  the  appeal  which  are  awarded 
to  plaintiff,  the  case  to  take  its  place  upon  the  trial  calendar  according 
to  the  old  date  of  issue. 

Van  Brunt,  P.  J.,  Patterson,  Ingraham  and  Hatch,  JJ., 
concurred. 

Order  reversed  and  motion  granted  on  payment  of  ten  dollars 
costs  of  motion  and  all  taxable  costs  of  action  to  date,  except  the 
trial  fee,  less  ten  dollars  costs  and  disbursements  of  the  appeal,  which 
are  awarded  to  plaintiff,  the  case  to  take  its  place  on  the  trial  calen- 
dar according  to  the  old  date  of  issue. 


Milton  L.  Bouden,  Appellant,  v.  Long  Acre  Square  Building 

Company,     Defendant,     Impleaded     with    Leander   S.    Sire, 

Hespondent. 

Henry  B.  Sire,  Respondent. 

Sight  cf  a  creditor  of  a  defendant  in  a  mortgage  foredomire  action  to  intervene  — 
what  mmt  he  ahaton  where  tTie  application  rests  on  an  oral  agreement  inconsistent 
with  written  documents, 

A  creditor  of  a  defendant  in  an  action  to  foreclose  a  mortgage  on  real  property  io 
not,  by  virtue  of  snch  relation,  entitled  to  intervene  in  the  action. 

A  person  seeking  to  intervene  in  an  action,  and  to  interpose  a  defense  based  upon 
an  alleged  oral  agreement,  absolutely  inconsistent  v^ith  the  written  documents 
i«1ating  to  the  matter,  should  present  a  strong  case  to  remove  the  suspicion  of 
tnd  faith  and  give  reasonable  grounds  for  believing  that  he  has  a  meritorious 
defense. 
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Appeal  by  the  plaintiff,  Milton  L.  Bouden,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  8th 
day  of  January,  1904,  granting  a  joint  motion  on  behalf  of  Henry  B. 
Sire  and  the  defendant  Leander  S.  Sire  to  amend  the  summons  and 
complaint  without  prejudice  to  proceedings  already  had  regarding 
the  other  defendants,  by  making  said  Henry  B.  Sire  and  one  Edward 
R.  Thomas  parties  defendant,  and  permitting  said  Henry  B.  Sire  at 
his  election  to  serve  his  answer  on  the  defendant  company  and  upon 
said  Thomas,  and  extending  the  time  of  said  Leander  S.  Sire  to 
.  answer. 

The  action  is  brought  to  foreclose  a  mortgage  executed  by 
the  defendant  company  to  the  plaintiff  on  or  about  the  5th  day  of 
May,  1903,  to  secure  the  payment  of  $47,748.07  in  one  year  from 
date.  On  the  15th  day  of  October,  1902,  a  lease  was  executed  by 
the  trustees  for  Henry  Astor  to  the  plaintiff  of  premises  situate  at 
the  northwest  corner  of  Broadway  and  Forty-fifth  street  for  the 
term  of  twenty -one  years  from  the  1st  day  of  November,  1902,  with 
the  privilege  of  two  renewals.  Tliis  lease  was  sold  and  assigned 
by  the  plaintiff  to  the  defendant  company  on  condition  that  the 
mortgage  be  given  on  this  leasehold  interest  to  secure  part  of  the 
purchase  price  of  the  assignment  of  the  lease,  and  the  assignment 
and  mortgage  so  recited.  The  mortgage  contains  a  condition  that 
the  mortgagor  should  promptly  pay  the  ground  rent  reserved  in  tho 
lease,  and  upon  default  in  such  payment  the  mortgagee  might  elect 
that  the  entire  principal  should  become  due  and  payable.  The 
mortgagor  defaulted  in  paying  the  rent  due  on  the  1st  day  of  August, 
1903.  The  plaintiff  paid  this  rent  and  then  brought  the  action  to 
foreclose  the  mortgage  for  the  entire  amount.  The  plaintiff  claims 
that  Leander  S.  Sire  was  made  a  party  defendant  for  the  reason  that 
he  was  in  possession  of  the  premises  by  virtue  of  some  arrangement 
with  the  mortgagor.  He  was  absent  from  the  State  and  is  now  in 
New  Orleans.  Personal  service  was  made  upon  him  in  Chicago, 
pursuant  to  an  order  for  service  by  publication,  on  the  3d  day  of 
October,  1903.  He  has  appeared  by  attorney,  and  obtained  an 
extension  of  time  to  answer  for  twenty  days  from  the  4th  day  of 
December,  1903,  upon  an  affidavit  that  within  that  time  he  would 
return  to  this  State.    So  far  as  the  defendant  Leander  S.  Sire  is 
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concerned,  the  only  reason  assigned  for  the  extension  of  time  is  that 
it  is  deemed  advisable  that  he  should  not  answer  until  Henry  B.'s 
motion  to  be  made  a  party  defendant  is  determined,  as  there  are 
*'  highly  important  revelations  forthcoming  in  the  answer,  which  it  is 
proposed  to  serve,"  and  it  is  preferred  that  it  be  served  on  behalf 
of  Henry.     Henry  B.  and  Leander  S.  Sire  are  brothers. 

The  affidavit  of  Henry  B.  Sire  shows,  not  of  his  own  personal 
knowledge,  but  on  information  derived  from  conversations  with 
Leander  embracing  communications  between  Leander  and  Thomas, 
that  Leander  and  Thomas  organized  the  defendant  company  to  con- 
duct a  theatre  upon  said  premises  on  which  they  held  leases  in 
severalty ;  that  they,  by  mutual  agreement,  surrendered  their  leases 
alid  procured  the  issue  of  a  new  lease  for  twenty  years  to  the  plain- 
tiff, who  held  it  for  their  benefit,  and  by  their  direction  transferred 
it  to  the  company  and  took  back  the  mortgage,  to  foreclose  which 
this  action  is  brought ;  that  Thomas  also  purchased  an  adjoining  lot 
to  enable  them  to  extend  the  theatre;  that  the  mortgage  was 
intended  as  temporary  security  to  secure  the  amount  of  Thomas' 
contribution  toward  the  enterprise ;  that  it  was  agreed  that  they 
should  eventually  have  the  same  security  in  the  leasehold,  and  to 
that  end  Thomas  was  to  surrender  the  mortgage  before  it  became 
due  and  accept  sixty  per  cent  of  a  bond  issue  of  the  company,  which 
was  to  equal  the  amount  invested  by  both,  and  that  twenty-five  per 
cent  of  the  stock  was  to  be  issued  to  Thomas,  and  that  the  balance 
of  the  bonds  and  stock  was  to  be  issued  to  Leander;  that  labor 
strikes  and  financial  stringency  thwarted  their  building  operations 
and  Thomas  has  resorted  to  this  foreclosure  to  get  back  his  money ; 
that  the  greater  part  of  the  money  invested  by  Leander  was 
Henry's;  that  he  wishes  to  have  Thomas  joined  as  a  defendant 
with  a  view  to  compelling  a  specific  performance  of  the  agreement 
to  surrender  the  mortgage  and  to  issue  the  bonds  and  stock  of  the 
company ;  that  Leander  gave  Thomas  the  majority  of  the  directorate 
of  the  company  for  the  first  year,  and  that  Thomas  controls  a  majority 
of  the  directors,  but  that  upon  the  issue  of  the  bonds  and  stock  it 
was  understood  that  Leander  should  thereafter  control  the  com- 
pany ;  that  Leander  is  in  New  Orleans  "  and  his  return  to  this  city 
is  uncertain ; "  that  he,  Henry,  applies  to  be  admitted  as  a  party 
defendant  "because  of  the  investment  in  the  property  being  so 


Digitized  by 


Google 


328    BOUDEN  v.  LONG  ACRE  SQUARE  BUILDING  CO. 

FiBST  Defabtmest,  Marcb,  1004.  [Vol.  92. 

largely  my  own,  and  because  I  now  hold  an  assignment  of  the 
said  Leander  S.  Sire's  rights  and  claims  that  are  to  be  litigated  in 
the  present  controversy ; "  that  he  has  not  been  able  to  secure  the 
affidavit  of  Leander  as  to  these  facts,  ^'  but  I  do  not  see  as  it  mat- 
ters, since  it  will  not  be  probably  denied  that  I  have,  by  virtue  of  an 
assignment  of  his  rights,  the  standing  of  a  stockholder  "  in  the  com- 
pany. It  does  not  expressly  appear  that  Thomas  knew  that  Leander 
represented  Henry,  but  Henry  further  states  in  his  affidavit,  appar- 
ently on  personal  knowledge,  that  he  had  an  interview  with  Thomas 
concerning  the  payment  of  the  gronnd  rent  due  on  August  first, 
and  it  was  agreed  that  they  should  provide  funds  in  the  name  of 
the  company  to  pay  them,  "  so  that  I  left  it  in  the  hands  of  Mr. 
Thomas  and  promised  to  pay  over  to  him  the  proportion  which 
would  fall  to  the  Sire  interest  to  take  care  of,  the  company  having 
no  funds  in  its  treasury.  Mr.  Thomas  promised  me  personally  to 
take  care  of  the  matter  on  behalf  of  the  company,  and,  my  brother 
Leander  being  away  at  the  time,  I  rested  on  Mr.  Thomas'  assurances 
and  was  entirely  ready  to  take  care  and  pay  the  Sire  portion."  The 
attorney  who  appeared  for  Leander  makes  the  motion  in  behalf  of 
Henry,  and  makes  affidavit  that  he  believes  that  one  or  the  other  of 
them  has  a  good  defense  to  the  complaint  in  whole  or  in  part. 

It  appears  that  no  stock  of  the  company  has  been  issued,  except 
sufficient  to  quaUfy  three  directors,  and  that  neither  Henry  nor 
Leander  is  a  director.  The  plaintifiPs  affidavit  shows  that  he  pur- 
chased these  outstanding  leases  on  his  own  acconnt,  and  that  in  sur- 
rendering them  and  procuring  the  other  lease,  selling  and  assigning 
the  same  to  the  company  and  taking  the  mortgage  back  for  the 
purciiase  money,  he  was  acting  for  himself,  and  that  neither  Henry 
nor  Leander  Sire  nor  Thomas  had  any  interest  therein ;  that,  pend- 
ing the  action,  rent  for  another  quarter  has  become  due,  and  he  has 
been  obliged  to  pay  the  same,  and  that  any  further  delay  will  greatly 
prejudice  his  rights  on  account  of  necessitating  the  advancement  of 
money  as  it  falls  due,  and  now  that  it  appears  that  Leander  Sire  is 
not  in  possession  he  contemplates  making  a  motion  to  discontinue 
as  to  him.  The  affidavit  of  the  treasurer  of  the  company  corrobo- 
rates that  of  the  plaintiflE  as  to  the  transactions  between  him  and 
the  company,  and  shows  that  the  company  contemplated  raising 
money  by  a  sale  of  its  bonds,  and  contemplated  contracting  with 
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Leander  Sire  for  the  construction  of  a  theatre  and  office  building 
on  the  premises,  but  that  it  was  unable  to  make  the  necessary  finan- 
cial arrangements  or  to  procure  a  satisfactory  contract,  and  having 
no  money  to  pay  rent,  upon  a  meeting  of  the  directors  subsequent 
to  notice  to  all  the  stockholders  and  officers  of  the  commencement 
of  this  action,  it  was  decided  that  the  company  had  no  defense.  It 
appears  that  Thomas  is  in  Europe,  and  that  it  is  not  expected  that 
he  will  return  for  some  time. 

Emery  H.  SykeSy  for  the  appellant. 

WiUiam  Stone^  Jr.^  for  the  respondents. 

Latjghlin,  J. : 

It  is  manifest  that  as  a  creditor  of  his  brother  Leander,  Henry  Sire 
is  not  entitled  to  intervene  in  this  action.  Nor  is  he  entitled  to  inter- 
vene by  reason  of  the  promise  of  Thomas  concerning  the  payment  of 
the  ground  rent.  It  does  not  appear  that  Thomas  knew  that  Henry, 
to  whom  he  made  the  promise,  had  any  personal  interest  in  the  matter. 
Thomas  had  a  right  to  assume  that  Henry  was  acting  for  his  brother 
Leander.  No  satisfactory  excuse  is  offered  for  his  not  obtaining  the 
affidavit  of  Leander.  It  appears  that  he  knows  where  Leander  is, 
and  we  may  take  judicial  notice  that  within  a  few  days  an  affidavit 
could  be  forwarded  from  New  Orleans.  Henry  shows  no  personal 
knowledge  of  any  of  the  material  facts.  Even  if  it  be  assumed, 
therefore,  that  he  has  succeeded  by  assignment  to  the  rights  and 
interests  of  Leander  in  the  premises,  he  has  not  shown  by  compe- 
tent proof  that  he  has  a  meritorious  defense  to  the  action  if  he  were 
admitted  as  a  party.  Moreover,  he  does  not  satisfactorily  show  an 
assignment  of  the  rights  and  interests  of  his  brother.  It  is  only 
stated  in  an  argumentative  way,  and  only  relates  to  the  "  rights 
and  claims  that  are  to  be  litigated  in  the  present  controversy."  The 
affidavit  appears  to  be  evasive,  and  it  is  doubtful  whether  the  appli- 
cation was  made  in  good  faith.  It  may  be  that  business  men  would 
allow  their  rights  to  rest  in  parol  and  execute  written  documents 
absolutely  inconsistent  with  the  existence  of  the  parol  agreements, 
but  that  is  not  the  ordinary  course,  and  the  applicant  who  desires  to 
Intervene  in  an  action  to  interpose  such  a  defense  should  present  a 
strong  case  to  remove  the  suspicion  of  bad  faith  and  give  reason- 
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able  ground  for  believing  that  he  has  a  meritorious  defense.  The 
court  would  also  have  been  justified  in  denying  the  application  to 
extend  Leander's  time  to  answer,  but  that  not  having  been  done,  we 
think  Leander  should  be  given  leave  to  serve  his  answer  within  two 
days  after  service  of  the  order  to  be  entered  on  this  appeal. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  denied  in  so  far  as  it  relates  to  the 
application  of  Henry  B.  Sire  to  intervene  and  to  have  Thomas 
joined  as  a  defendant,  with  ten  dollars  costs,  and  should  be  modified 
as  already  indicated  so  far  as  it  relates  to  Leander's  application  for 
an  extension  of  time,  and  as  modified  affirmed,  without  costs. 

Van  Brunt,  P.  J.,  Pattbeson,  O'Bbien  and  McLaughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  ana  disbursements,  and 
motion  denied  in  so  far  as  it  relates  to  application  of  Henry  B.  Sire 
to  intervene  and  to  have  Thomas  joined  as  a  defendant,  with  ten 
dollars  costs,  and  modified  as  indicated  in  opinion  so  far  as  it  relates 
to  Leander  Sire's  application  for  extension  of  time,  and  as  modified 
affirmed,  without  costs. 


August    Schieoe,  Kespondent,  v.  Ankis    Donohue,    Appellant, 
Impleaded  with  J.  Wilson  Bbtant  and  Others. 

Mortgage  foreclosure — election  because  of  non^paffment  of  interest  thai  the  principal 
sum  be  due  —  wlien,  notwWistajiding  default  in  payment  ofintei'est,  the  mortgagee 
may  not  elect  that  ths  principal  be  adjudged  to  be  due — prooj,  received  without 
dfjection,  of  facts  not  alleged  as  a  drfense^  appeal  determined  on  the  theory  on 
which  the  ease  was  tried. 

The  complaint  in  an  action  brought  to  foreclose  a  mortgage  on  real  property 
alleged  that  the  semi-annual  interest  due  on  April  6  and  Oct(  ber  6,  1901,  was 
not  paid,  and  that  after  the  lapse  of  thirty  days  the  mortgagee,  pursuant  to 
the  terms  of  the  mortgage,  elected  that  the  entire  principal  should  become  due 
and  payable. 

Upon  the  trial  it  appeared  that  the  defendant  duly  tendered  the  interest  due 
October  6,  1900,  but  that  the  mortgagee  refused  to  receive  it,  claiming  that  the 
mortgage  was  fraudulent  and  void.  Shortly  thereafter  the  mortgagee  brought 
an  action  to  have  the  mortgage  in  suit  declared  nail  and  void  on  the  ground  of 
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fraud,  and  to  have  a  previous. mortgage  given  to  secure  the  same  indebtedness 
reinstated  and  foreclosed. 

This  action  was  discontinued,  without  costs  to  either  party,  by  stipulation  on 
October  15,  1901.  The  present  action  was  begun  November  18,  1901.  Prior 
to  the  commencement  of  the  present  action  the  mortgagee  made  no  demand  for 
the  payment  of  any  of  the  installments  of  interest,  and  never  gave  the  mort- 
gagor notice  of  the  withdrawal  of  his  claim  that  the  mortgage  in  suit  was  void 
or  that  he  would  accept  the  interest  which  had  been  previously  tendered,  or 
the  subsequent  installments  of  interest.  Before  the  second  installment  of 
interest  became  due  the  mortgagee  changed  his  residence  and  gave  the  mort- 
gagor no  notice  thereof,  and  the  latter  was  unable  to  ascertain  it,  although  she 
made  diligent  inquiry. 

During  the  pendency  of  the  former  action  the  mortgagor  expressed  to  the  mort- 
gagee's attorney  her  willingness  to  pay  the  installments  of  interest  due,  but 
the  attorney  refused  to  accept  the  same  unless  the  mortgagor  would  pay  him 
a  further  sum  of  $150  costs. 

Eeld,  that,  xmder  the  circumstances,  the  mortgagee  was  not  at  liberty  to  elect 
that  the  entire  principal  should  become  due  because  of  the  mortgagor's  default 
in  the  payment  of  the  two  installments  of  interest,  until  he  had  notified  the 
mortgagor  of  his  determination  to  treat  the  mortgage  as  valid  or  of  his  readi- 
ness to  accept  the  interest  at  a  designated  place; 

That  the  action,  therefore,  could  not  be  maintained  as  one  to  foreclose  the  mort- 
gage to  secure  payment  of  the  principal,  but  that,  as  the  installments  of  inter- 
est were  due  and  unpaid,  the  action  could  be  maintained  to  secure  payment  of 
such  interest; 

The  mort^i^agor,  in  her  answer,  alleged  that  prior  to  the  commencement  of  the 
action,  shu  had  tendered  Co  th^  mortgagee  the  installments  of  interest  which 
were  alleged  to  be  unpaid  and  th^t  the  mortgagee  had  declined  to  accept  them. 

Upon  the  trial  no  objection  was  taken  to  the  evidence  introduced  by  the  mort- 
gagor for  the  purpose  of  excusing  her  failure  to  make  the  tender  of  the  interest. 

EM,  that  as  the  mortgagor  might  have  been  permitted  to  amend  her  answer,  if 
objection  had  been  taken  to  the  admission  of  the  evidence  in  question,  she  was 
entitled,  upon  an  appeal  taken  by  her  from  the  judgment,  to  have  the  appeal 
determined  upon  the  theory  on  which  the  action  was  tried. 

Ixoraham,  J.,  dissented. 

Appeal  by  the  defendant,  Annie  Donohue,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  23d  day  of  June, 
1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  decreeing  a  foreclosure  and  sale  of  the 
premises  described  in  the  complaint. 

J.  WUson  Bryant^  for  the  appellant 
Peter  Cooky  for  the  respondent. 
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Lauohlin,  J. : 

The  action  is  broaght  for  the  foreclosure  of  a  mortgage  ezecnted 
by  the  appellant  upon  the  premises  described  in  the  complaint. 
The  mortgage  was  given  on  the  6th  day  of  April,  1900,  to  secure 
the  payment  of  $2,000  on  the  6th  day  of  April,  1905,  with  six  per 
cent  interest,  payable  semi-annually.  It  contained  the  usual  condi- 
tion that  upon  default  in  the  payment  of  intei^est  for  thirty  days 
the  principal  should  become  due  and  payable  at  the  option  of  the 
mortgagee.  The  plaintiff  alleges  that  the  semi-annual  interest  due 
on  the  6th  day  of  April  and  the  6th  day  of  October,  1901,  was  not 
paid  and  that  after  the  lapse  of  thirty  days  the  mortgagee  elected 
that  the  entire  principal  should  become  due  and  payable.  The 
appellant  in  her  answer  denied  that  the  interest  had  not  been  paid 
or  that  the  principal  had  become  due  and  payable,  and  alleged  as  a 
defense  that  before  the  commencement  of  the  action  she  tendered 
to  the  plaintiff  '^  the  full  amount  of  the  interest  due  him  in  cash 
personally,  and  the  said  plaintiff  deliberately  and  willfully  refused 
to  accept  the  same  from  the  defendant,  and  the  defendant  made  the 
tender  within  the  time  prescribed  for  the  payment  of  the  interest 
and  has  ever  since  been  ready  and  willing  to  pay  the  same  to  the 
plaintiff,  but  he  has  steadfastly  refused  to  receive  the  same,  although 
the  defendant  has  repeatedly  requested  him  to  accept  the  same." 

On  a  former  appeal  it  was  held  that  the  facts  set  up  in  this  answer 
would  constitute  a  good  defense.  {Schieok  v.  Donokv^y  77  App. 
Div.  321.) 

Upon  the  trial  the  plaintiff  showed  the  non-payment  of  the 
installments  of  interest  which  fell  due  in  April  and  October  respec- 
tively, in  the  year  1901  as  alleged,  but  he  admitted  that  the 
appellant  duly  tendered  the  first  installment  of  interest  due  upon 
the  mortgage  on  the  6th  day  of  October  in  the  year  1900,  and 
that  at  that  time  he  repudiated  the  mortgage  and  insisted  that 
it  was  fraudulent  and  void.  The  attorney  for  appellant  then  wrote 
plaintiff  saying  that  the  money  thus  tendered  had  been  deposited 
with  him  and  would  be  kept  subject  to  plaintiff's  order.  It  was 
shown  that  the  plaintiff  shortly  thereafter  instituted  an  action  for  the 
cancellation  of  the  satisfaction  of  a  previous  mortgage  given  to  secure 
the  same  indebtedness  and  to  have  the  mortgage  upon  which  this 
action  is  based  declared  null  and  void  on  the  ground  of  fraud,  and 
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to  compel  the  appellant  to  deliver  over  to  him  the  former  mort- 
gage and  for  the  foreclosure  thereof ;  that  the  former  action  was  at 
issue  and  upon  the  calendar  for  trial,  but  was  discontinued  without 
costs  to  either  party  by  a  stipulation  of  the  attorneys  on  the  15th 
day  of  October,  1901.  This  action  was  commenced  on  the  eighteenth 
day  of  November  tliereafter.  Prior  to  the  commencement  of  this 
action  the  plaintiff  made  no  demand  for  the  payment  of  any  of  the 
installments  of  interest  and  never  gave  the  appellant  notice  of  the 
withdrawal  of  his  claim  that  the  mortgage  was  void,  or  that  he 
would  accept  the  interest  which  had  been  previously  tendered  or  the 
subsequent  installments  of  interest  thereon.  The  evidence  shows 
that  during  all  this  time  both  he  and  his  counsel  maintained  that 
the  mortgage  was  void,  and  plaintiff  testified  that  he  did  not 
recognize  the  validity  of  this  mortgage  until  he  commenced  this 
action  to  foreclose  it ;  that  before  the  second  installment  of  interest 
became  due,  plaintiff  changed  his  residence  and  gave  the  appellant 
no  notice  of  that  and  she,  after  diligent  inquiry,  was  unable  to  ascer- 
tain his  residence ;  that  daring  the  pendency  of  the  former  action 
she  was  at  all  times  ready  to  pay  the  installments  of  interest  due 
and  manifested  a  willingness  to  pay  the  same  to  his  attorney  and  to 
him,  but  her  offer  was  refused  unless  she  would  pay  him  the  further 
8um  of  $150  costs  to  which  she  had  been  subjected  in  a  former  suit, 
which  she  declined.  The  appellant  also  showed  that  she  was  at  all 
times  ready  and  willing  to  pay  the  interest  and  had  the  money  for 
the  plaintiff.  This  evidence  was  all  received  without  objection  or 
exception  that  an  excuse  for  the  failure  to  pay  the  installments  of 
interest  was  not  pleaded.  The  attorney  for  plaintiff  testified  that 
he  gave  the  appellant  the  address  of  the  plaintiff,  but  this  is  fairly 
controverted  by  her  evidence.  In  these  circumstances  the  appellant 
is  entitled  to  have  her  appeal  determined  upon  the  theory  upon 
which  the  action  was  tried,  for  if  her  answer  was  insufficient  and 
the  objection  had  been  taken  it  might  have  been  amended.  {Knapp 
T.Siinon,  96  N.  T.  284;  Fox  v.  Powers^  65  App.  Div.  112; 
Boberge  v.  IFm/i^,  144  N.  T.  709,  712;  Frear  v.  Sweety  118  id. 
454 ;  Brady  v.  NMy,  151  id.  258 ;  Moffatt  v.  Fulton,  132  id.  507.) 
We  are  of  opinion  that  the  plaintiff  was  not  at  liberty  to  elect 
that  the  entire  principal  should  become  due  on  account  of  a  default 
in  the  payment  of  interest  for  which  he  himself  was  responsible. 
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His  condact  is  not  commendable.  It  is  manifest  that  in  the  first 
instance  he  denied  the  validity  of  the  mortgage  upon  which  he  now 
sues  for  the  purpose  of  enforcing  the  immediate  payment  of  the 
indebtedness  under  a  prior  mortgage  for  which  this  was  given  as  a 
substitute,  and  when  he  concluded  that  he  could  not  succeed  in 
that  action,  having  repudiated  this  mortgage  and  having  left 
plaintifiE  in  ignorance  of  his  residence,  and  led  her  to  believe  he 
would  not  take  tlie  interest  without  exacting  further  moneys  to 
which  he  was  not  entitled,  he  attempts  to  take  advantage  of  her 
failure  to  pay  two  installments  of  interest  which  became  due  pend- 
ing his  former  action  and  assumes  to  elect  in  consequenco  thereof 
that  the  whole  principal,  which  the  appellant  was  to  have  until 
April,  1905,  to  pay,  became  due  and  payable  in  the  fall  of  1901. 
It  must  be  borne  in  mind  that  this  is  not  an  action  at  law 
upon  the  bond  where  a  strict  legal  tender  would  be  required, 
but  that  the  plaintiff  has  addressed  his  petition  for  relief  to  a  court 
of  equity  which  may  not  only  refuse  to  enforce  a  forfeiture,  but 
may,  in  a  proper  case,  relieve  against  it ;  and  that  in  equity  the 
failure  to  make  a  tender  before  trial  ordinarily  only  affects  the  ques- 
tion of  costs,  and  an  offer  in  the  pleading  of  readiness  and  ability  to 
perform,  such  as  is  contained  in  the  appellant's  answer,  without  a 
tender  or  keeping  the  tender  good,  is  sufficient  as  a  defense,  no  affirm- 
ative relief  being  asked  by  defendant.  {Lawson  v.  Barron^  18 
Hun,  414 ;  Freeson  v.  BUaell,  63  N.  T.  168 ;  3  Pom.  Eq.  Juris. 
§  1407  and  note ;  Stevensan  v.  Maxwelly  2  N.  Y.  408,  415  ;  Nelson 
V.  Loder,  55  Hun,  173 ;  affd.,  132  N.  Y.  288 ;  Halpin  v.  Pheiiix 
Ins,  Co,,  118  id.  165,  178;  Werner  v.  Tuck,  127  id.  217;  Lewis  v. 
Wilson,  43  N.  Y.  St.  Repr.  34 ;  Powell  v.  Linde  Co.^  49  App. 
Div.  286,  and  cases  cited ;  McNally  v.  Fitzsimons^  70  id.  179.) 
In  equity  forfeitures  will  not  be  enforced  where  the  debtor  was 
ready,  willing  and  able  to  pay  and  made  every  reasonable  effort  to 
find  the  creditor  to  make  a  tender  or  where  the  tender  was  pre- 
vented or  excused  by  any  act  of  the  creditor  and  the  debtor  avers  a 
willingness  and  ability  to  pay.  (Pom.  Eq.  Juris,  supra  /  21  Ency.  PI. 
&  Pr.  551,  559,  575;  AVilt.  Mort.  Forec.  47;  Hale  v.  PaUon,  60 
N.  Y.  233 ;  Bennett  v.  Stevenson,  53  id.  508  ;  Wilcox  v.  Allen, 
36  Mich.  160,  169;  ZlotoecizsU  v.  Smith,  117  id.  202.)  In  Selleck 
V.  Tallma/n  (87  ii,  Y.  106),  where  the  vendor  demanded  interest  to 
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which  he  was  not  entitled,  it  was  held  that  this  excused  a  tender  of 
the  principal  until  the  vendor  notified  the  vendee  of  his  readiness 
to  accept  the  principal  without  interest.  A  refusal  to  accept  dis* 
penses  with  the  necessity  of  a  tender.  {Crary  v.  Smithy  2  N.  Y. 
60,  65.)  In  Noye%  v.  ClarTc  (7  Paige,  179),  which  was  an  action  by 
a  second  assignee  of  a  mortgage  to  foreclose  it,  where  neither 
assignment  liad  been  recorded  and  the  mortgagor  had  tendered  the 
installment  of  interest  due  to  the  mortgagee  who  refused  to  accept 
the  same  on  account  of  the  assignment,  the  court  declared  that 
there  could  be  no  valid  election  to  declare  the  principal  due,  and 
that,  if  the  holder  of  the  mortgage  intended  to  take  advantage  of  the 
neglect  of  tlie  mortgagor  to  pay  the  interest,  ^'  It  was  his  duty,  as  an 
honest  man,  to  have  given  notice  *  *  *  of  the  assignment  and 
of  his  residence  or  the  place  where  the  payment  could  be  made."  In 
Houae  v.  Eisenlord  (30  Hun,  90 ;  afEd.,  102  N.  Y.  713),  where  the 
sum  of  eighty-seven  dollars  and  fifty  cents  was  due  for  interest  upon 
a  mortgage  and  the  mortgagee  accepted  seventy  dollars  and  informed 
the  mortgagor  that  he  might  pay  the  balance  at  any  time,  and  then  after 
waiting  thirty  days  brought  an  action  of  foreclosure,  and  elected  that 
the  entire  principal  should  become  due,  it  was  held  that  the  agreement 
for  an  extension  of  time  to  pay  the  interest  due  was  without  con- 
sideration and,  therefore,  the  foreclosure  could  be  maintained 
therefor,  but  that  the  mortgagee,  having  made  no  demand  for  the 
payment  of  the  balance  of  interest,  would  not  be  permitted  in  the 
circumstances  to  elect  that  the  principal  should  become  due,  and  a 
foreclosure  was  permitted  only  for  the  balance  of  the  interest  and 
without  costs.  The  case  [most  favorable  to  the  plaintiff  is  Asen- 
dorf  V.  Meyer  (8  Daly,  278,  280),  where  the  rule  was  stated  to  be 
that  where  suflicient  excuse  for  the  default  in  paying  interest  to 
relieve  from  the  election  to  regard  the  principal  as  due  is  shown, 
still  tlie  mortgagee  may  foreclose  for  the  interest  due  and  recover 
costs  unless  the  defendant  has  paid  the  interest  into  court.  In  the 
circumstances  we  are  of  the  opinion  that,  before  the  plaintiff  could 
elect  to  declare  the  principal  due  on  account  of  appellant's  default 
in  paying  the  interest,  he  should  have  notified  her  of  his  determina- 
tion to  treat  the  mortgage  as  valid  or  of  his  readiness  to  accept  the 
interest,  informing  her  where  the  same  might  be  paid.  The  inter- 
est, however,  is  due  and  has  not  been  paid,  and  the  plaintiff  is  enti- 
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tied  to  maintain  his  action  to  foreclose  the  mortgage  for  the  non- 
payment of  the  interest. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Bbunt,  P.  J.,  McLaughlin  and  Hatch,  JJ.,  concurred. 

Ingbaham,  J.  (dissenting) : 

I  dissent.  The  question  here  is  whether  or  not  the  answer 
set  up  a  defense  to  the  cause  of  action  alleged  in  the  complaint 
which  was  established  by  the  evidence  upon  the  trial.  The  mort- 
gage  to  foreclose  which  the  action  was  brought  is  conceded.  By 
its  provisions  the  principal  sum  becomes  due  on  the  failure  of  the 
mortgagor  to  pay  an  installment  of  interest  for  thirty  days,  and  the 
only  defense  alleged  is  "  that  before  the  commencement  of  this  action 
the  defendant  Annie  Donohue  duly  tendered  to  the  plaintiflE  the 
full  amount  of  the  interest  due  him  in  cash  personally,  and  the  said 
plaintiff  deliberately  and  willfully  refused  to  accept  the  same  from 
the  defendant,  and  the  defendant  made  the  tender  within  the  time 
prescribed  for  the  payment  of  the  interest  and  has  ever  since  been 
ready  and  willing  to  pay  the  same  to  the  plaintiff.*'  No  application 
is  made  to  be  relieved  from  a  default,  if  one  occurred,  and  the  simple 
question  before  the  trial  court  was  whether  or  not  this  allegation  of 
the  answer  was  sustained  by  the  evidence.  The  complaint  alleges 
that  ^'  the  interest  upon  said  bond  and  mortgage  which  became  due 
and  payable  on  the  6th  days  of  April  and 'October,  one  thousand 
nine  hundred  and  one,  has  never  been  paid ;  that  more  than  thirty 
days  have  elapsed  since  the  same  became  due  and  payable  ;  that  the 
plaintiff  has  elected  and  now  elects  to  deem  the  whole  principal 
sum  to  be  immediately  due  and  payable."  The  plaintiff  testified 
that  the  interest  that  was  payable  on  the  6th  day  of  April,  1901, 
was  not  paid;  tliat  the  interest  that  was  payable  October  6, 1901, 
was  not  paid  and  remained  unpaid  down  to  the  trial.  The  plaintiff 
admitted  that  the  interest  that  became  due  on  October  6,  1900, 
was  tendered  to  him  and  that  he  refused  to  accept  it,  he  having  at 
that  time  an  action  pending  to  set  aside  this  mortgage  as  having 
been  obtained  by  fraud  and  to  restore  a  former  mortgage  that  had 
existed  upon  the  property  and  which  had  been  satisfied  upon  the 
execution  of  the  mortgage  in  suit.     There  was,  however,  no  proof 
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to  show  that  the  interest  that  became  due  in  April,  1901,  and 
October,  1901,  had  ever  been  tendered.  The  former  action  was  dis- 
continued by  an  order  entered  npon  a  consent  of  all  the  parties  to 
the  action,  this  defendant  being  one  of  the  defendants,  and  her 
attorney  consenting  on  October  5,  1901,  the  day  before  the  install- 
ment of  interest  due  October  6,  1901,  was  payable.  That  action 
having  been  discontinued,  all  claim  that  the  present  mortgage  was 
not  to  be  enforced  was  at  an  end  ;  the  defendant  had  thirty  days 
within  which  to  pay  the  interest  that  was  then  due.  She  made  no 
effort  to  pay  the  interest ;  no  tender  of  it  was  made  and  that 
default  extended  nntil  after  the  commencement  of  this  action, 
which  was  on  November  IS,  1901,  and  after  the  default  had 
extended  thirty  days,  so  that,  assuming  that  the  defendant's  position 
excused  the  tender  of  that  interest  up  to  the  date  of  the  discontinu- 
ance of  the  first  action,  after  that  action  was  discontinued,  the 
defendant  was  certainly  bound  to  pay  or  tender  the  interest  that 
became  due  on  a  subsequent  day,  and  a  default  continuing  for 
upwards  of  thirty  days  gave  the  plaintiff  the  right  to  elect  that  the 
whole  amount  secured  by  the  mortgage  should  become  due.  There 
is  no  claim  that  she  made  any  effort  to  tender  this  amount.  If  she 
did  not  know  the  residence  of  the  plaintiff,  she  knew  that  he  was 
represented  in  the  action  by  an  attorney,  and  she  certainly  could 
htkve  tendered  tb^  interest  to  him. 

I  think  the  defense  alleged  was  unproven  and  that  upon  the  con- 
ceded facts  the  plaintiff  was  entitled  to  judgment 

Judgment  reversed,  new  trial  ordered,  costs  to  appellaat  to  abide 

event 

App.  Div.— Vol,  IOII.        22 
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Fbnwick  B.  Small,  as  Trustee  in  Bankruptcy  of  the  Property  and 
Effects  of  William  M.  Dean  &  Company,  Bankrupt,  PlaintiflE,  v. 
Luke  A.  Burke,  Appellant,  Impleaded  with  George  Peabodt 
WsTMORE,  Kespondent,  and  Others,  Defendants. 

Contract  to  complete  a  building  within  a  specified  time  **  under  a  penalty  of  twenty- 
fioe  doUan  per  day  " — token  it  i$  a  penalty  and  when  liquidated  damagee —  ihs 
owner  tifumld  show  the  rental  value — allowance  for  time  spent  in  making  aUera- 
tiana  and  in  complying  with  sanitary  and  buildifig  laws. 

Where  a  building  contract  provides  for  the  completion  of  the  work  "on  or 
before  the  expiration  of  seventy-two  working  days  ♦  ♦  ♦  under  a  penalty 
of  twenty -five  dollars  per  day  for  every  day  thereafter/'  the  presumption  is 
that  the  amount  was  intended  to  represent  a  penalty  or  security  for  the  actual 
damages  and  not  liquidated  damages. 

If  the  loss  of  the  use  or  rental  value  of  the  premises  approximates  the  amount 
specified  in  the  contract,  it  is  fair  to  assume  that,  although  specified  as  a  pen- 
alty, it  was  intended  as  liquidated  damages. 

The  burden  of  showing  that  it  was  intended  as  liquidated  damages  rests  upon 
the  owner,  and  it  is,  therefore,  incumbent  upon  him  to  show  the  rental  value 
of  the  premises. 

The  following  provision  in  such  contract,  "  Should  the  owner  at  any  time  dur- 
ing the  progress  of  the  said  buildings  request  any  alterations,  deviations, 
additions,  or  omission  from  the  said  contract  he  shall  be  at  liberty  to  do  so, 
and  the  same  shall  in  no  way  affect  or  make  void  the  contract,  but  will  be 
added  to  or  deducted  from  the  amount  of  the  contract,  as  the  same  may  be,  by 
a  fair  and  reasonable  valuation,"  does  not  contemplate  that,  in  determining  the 
time  which  the  contractor  took  to  complete  the  work,  he  shall  not  receive  any 
allowance  for  the  time  that  he  was  delayed  by  changes,  alterations  or  omissions 
ordered  by  the  owner. 

A  provision  in  the  contract  requiring  the  contractor,  at  his  own  expense,  to  "com- 
ply with  all  sanitary  laws,  ordinances  and  rules,  and  all  other  orders  of  the 
Board  of  Health  or  other  authorities  affecting  the  cleanliness,  safety,  occupa- 
tion and  use  of  the  said  premises,  and  the  sidewalk  and  the  street  in  front  of 
the  same,"  does  not  impose  upon  the  contractor  the  risk  of  delays  arising  from 
the  fact  that  the  plans  and  specifications  violated  the  building  laws  and 
ordinances. 

This  provision  of  the  contract  must  be  limited  to  the  work  which  the  contractor 
undertakes  to  perform,  and  as  between  him  and  the  owner  he  does  not  become 
an  insurer  of  the  sufficiency  of  the  plans  or  assume  any  responsibility  for 
delays  caused  by  the  interference  of  the  authorities,  owing  to  the  fact  that  the 
plans  and  specifications  had  not  been  prepared  in  accordance  with  law  or  in 
conformity  to  the  lawful  requirements  of  the  local  authorities. 
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Appeal  by  the  defendant,  Luke  A.  Burke,  from  so  much  of  a 
judgment  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  13th  day  of  April,  1903,  upon 
the  decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Term,  as  holds  that  the  mechanic's  lien  tiled  by  the  appel- 
lant against  the  property  of  the  respondent  is  a  good  and  valid  lien 
only  to  the  extent  of  $226,  and  directs  the  foreclosure  of  the  said 
lien  for  that  amount. 

William  F,  Kimher^  for  the  appellant. 
William  Many  for  the  respondent. 

Laughlin,  J. : 

The  action  was  brought  to  foreclose  a  mechanic's  lien.  The  con- 
troversy on  the  appeal  is  between  defendants.  The  appellant  was 
the  general  contractor,  and  the  respondent  Wetmore  is  the  owner 
of  the  premises.  The  appellant  filed  a  lien  which  has  been  sustained 
to  the  extent  of  $211.66  with  interest.  In  arriving  at  this  balance 
the  court  has  deducted  from  the  contract  price  of  the  work  and  the 
value  of  extra  work  the  sum  of  $363.20  for  defective  work,  and  the 
furtlier  sum  of  $1,550  as  a  penalty  for  failure  to  complete  the  work 
within  the  stipulated  time.  The  appellant  contends  that  these 
deductions  should  not  have  been  made,  and  these  are  the  only  ques- 
tions presented  by  the  appeal. 

The  contract  was  in  writing  and  it  was  executed  on  the  13th  day 
of  August  in  the  year  1900.  The  contractor  agreed  to  erect,  pur- 
suant to  drawings  and  specifications  thereto  annexed,  three  buildings 
to  be  known  as  Nos.  314,  316  and  318  West  Forty-second  street, 
"  on  or  before  the  expiration  of  seventy-two  working  days  *  *  * 
under  a  penalty  of  twenty-five  dollars  per  day  for  every  day  there- 
after." On  the  19th  of  February,  1901,  the  owner  through  the 
architect  at  the  suggestion  of  the  appellant  accepted  the  buildings 
without  prejudice  to  his  rights  under  the  contract,  the  contractor 
agreeing  on  demand  to  do  any  further  work  requested  "  to  meet  the 
requirements  of  the  specification  and  contract."  The  trial  court 
found  that  between  the  expiration  of  the  seventy-two  working  days 
allowed  by  the  contract  for  the  completion  of  the  work  and  the 
nineteenth  day  of  February  when  it  was  conditionally  accepted, 
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there  elapsed  sixty-two  additional  working  days ;  that  the  delay  of 
these  sixty-two  days  was  unexcused,  and  that  the  owner  was  entitled 
to  the  penalty  prescribed  in  the  contract  therefor.  The  appellant 
contended  upon  the  trial  and  gave  evidence  tending  to  show  that 
the  owner  was  responsible  for  a  considerable  part  if  not  all  of  this 
delay  ;  and  that  for  the  most  part  it  was  caused  by  extra  work  and 
alterations  ordered  by  the  owner  pursuant  to  a  provision  of  the  con- 
tract reserving  to  him  that  right.  Counsel  for  the  owner  contended 
upon  the  appeal,  and  evidently  claimed  upon  the  trial,  that  the  entire 
work,  including  any  extra  work  that  might  be  ordered  under  the 
contract,  was  required  to  be  performed  within  the  time  specified, 
and  that  the  penalty  clause  of  the  contract  applied  to  any  additional 
time  required  for  completion.  This  claim  is  based  on  paragraph  3 
of  the  contract  which  is  as  follows :  "  Should  the  owner  at  any  time 
during  the  progress  of  the  said  buildings  request  any  alterations, 
deviations,  additions,  or  omission  from  the  said  contract  he  shall  be 
at  liberty  to  do  so,  and  the  same  shall  in  no  way  affect  or  make  void 
the  contract,  but  will  be  added  to  or  deducted  from  the  amoant  of 
the  contract,  as  the  same  may  be,  by  a  fair  and  reasonable  valua- 
tion." We  are  of  opinion  that  the  clause  to  the  effect  that  omis- 
sions, alterations  or  additional  work  ^^  shall  in  no  way  affect  or  make 
void  the  contract "  does  not  require  and  should  not  receive  the  con- 
struction for  which  the  respondent  contends.  Clearly  the  parties 
intended  that  changes  and  alterations  should  not  annul  the  remain- 
ing part  of  the  contract;  but  it  was  not  contemplated  that  the 
owner  was  to  be  at  liberty  to  require  a  substitution  of  material  or 
other  change  in  the  work  which  would  necessarily  delay  the  remain- 
ing work  covered  by  the  original  contract,  and  that  the  contractor 
was  to  take  the  risk  of  such  delay  and  be  obligated,  notwithstanding 
it,  to  perform  the  contract  work  within  seventy-two  working  days. 
The  rule  in  such  case  is  that  the  contractor  is  to  be  allowed  for  the 
time  that  the  jmdl  completion  of  the  ooni/ract  work  is  necessarily 
delayed  by  any  changes,  alterations  or  omissions  ordered  by  the 
owner.  This  construction  of  the  contract  was  not  adopted  on  the 
trial. 

In  arriving  at  the  number  of  days  for  which  the  contractor  was 
liable  for  the  penalty  no  deduction  was  made  for  delays  for  which 
the  owner  was  responsible,  and  it  appears  by  nncontradicted  evi- 
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dence  that  the  owner  was  responsible  for  a  great  number  of  days 
delay.  The  only  deductions  made  were  for  Sundays,  holidays  and 
days  upon  which  storms  required  the  suspension  of  work. 

During  the  progress  of  the  work  the  owner  determined  to  wire 
the  building  for  electric  light.  According  to  the  testimony  of  the 
contractor  he  was  ready  to  proceed  with  the  plastering  on  the  seven- 
teenth day  of  November  but  deferred  doing  so  at  the  instance  of 
the  architect  to  enable  the  owner  to  determine  whether  he  wished 
to  wire  the  premises  for  electric  light ;  tliat  subsequently  the  owner 
determined  in  the  affirmative  and  tliat  this  delayed  the  work  of 
plastering  for  "  three  or  four  weeks "  or  from  the  17th  day  of 
November  until  "  after  Christmas."  This  testimony  is  not  expressly 
controverted.  The  architect  concedes  that  wiring  the  building  for 
electric  light  took  eleven  days  but  he  does  not  say  whether  this 
delayed  the  plastering  or  how  long.  The  architect,  also  during  the 
progress  of  the  work,  determined  to  substitute  iron  girders  for  cer- 
tain wooden  posts  specified  in  the  contract  at  the  agreed  extra  com- 
pensation of  $150.  The  contractor  testified  that  this  delayed  the 
entire  work  ten  days,  and  the  architect  concedes  that  it  delayed  it 
three  days.  The  contractor  was  also  directed  to  depart  from  the 
requirements  of  the  contract  with  reference  to  the  arrangement  of 
the  front  steps  descending  into  the  area  or  basement.  He  says  that 
this  delayed  the  work  three  or  four  days  but  the  architect  admits 
that  the  delay  was  six  days.  There  was  certain  rock  excavation 
which  the  parties  agreed  was  extra  work.  The  contractor  testified 
that  this  caused  a  delay  of  twelve  days  and  the  architect  concedes  a 
delay  of  three  days.  The  contractor  testified  that  the  work  was 
delayed  three  weeks  on  account  of  the  failure  of  the  owner  to 
decide  on  the  color  of  paint  to  be  used  on  the  buildings,  and  the 
architect  concedes  a  delay  of  four  days  through  this  cause.  The 
contractor  testified  that  according  to  tiie  original  plans  with  refer- 
ence to  which  the  contract  was  made,  the  foundation  wall  at  one 
side  was  not  to  be  constructed  as  low  as  the  bottom  of  the  cellar, 
but  that  the  building  department  required  a  further  excavation  and 
that  the  foundation  wall  be  carried  down  to  the  level  of  the  bottom 
of  the  cellar  and  that  the  wall  upon  adjacent  premises  be  under- 
pinned, and  that  this  caused  a  delay  of  one  month.  The  owner's 
architect  testified  concerning  this  that  on  September  twentieth  a 
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violation  was  filed  by  the  building  department  which  "  it  took  nine 
days  to  get  rid  of." 

The  respondent  claims  that,  by  paragraph  12  of  the  contract, 
which  provides  that  the  contractor  shall,  at  his  own  expense,  "  com- 
ply with  all  sanitary  laws,  ordinances  and  rules,  and  all  other  orders 
of  the  Board  of  Health  or  other  authorities  affecting  the  cleanli- 
ness, safety,  occupation  and  use  of  the  said  premises,  and  the  side- 
walk and  the  street  in  front  of  the  same,"  the  appellant  assumed 
the  risk  of  delays  arising  from  violations  of  the  building  laws  and 
ordinances.  We  are  of  opinion  that  this  provision  of  the  contract 
must  be  limited  to  the  work  which  the  contractor  undertook  to  per- 
form, and  that  as  between  him  and  the  owner  he  did  not  become  an 
insurer  of  the  sufficiency  of  the  plans  or  assume  any  responsibility 
for  delays  caused  by  the  interference  of  the  authorities  owing  to  the 
fact  that  the  plans  and  specifications  had  not  been  prepared  in 
accordance  with  law  or  in  conformity  to  the  lawful  requirements  of 
the  local  authorities.  These  delays  all  occurred  before  the  condi- 
tional acceptance  of  the  buildings  by  the  owner,  and  many  of  them 
occurred  during  the  first  seventy-two  working  days  after  the  con- 
tract was  executed. 

According  to  the  undisputed  evidence  the  contractor  was  entitled 
to  have  deducted  a  large  part  of,  if  not  the  entire  sixty-two  days, 
for  which  he  has  been  charged  with  the  penalty.  We  cannot,  how- 
ever, make  findings  of  fact,  and,  therefore,  a  new  trial  must  be 
granted. 

It  was  evidently  assumed  on  the  trial  that  the  twenty-five  dollars 
for  each  day's  delay  in  completing  the  work,  designated  in  the  con- 
tract as  a  ^^  penalty,"  was  intended  as  liquidated  damages.  There 
is  no  provision  of  the  contract  other  than  those  quoted  which  sheds 
any  light  on  this  question.  Equity  does  not  enforce  penalties.  This 
was,  undoubtedly,  a  proper  case  for  the  parties,  by  an  appropriate 
liquidated  damage  clause,  to  stipulate  the  damages  that  should  be 
paid  upon  a  failure  to  complete  the  work  within  the  time  specified. 
{Wordy.  Hudson  Hiver  Building  Co,^  125  N.  Y.  230;  CurUa  v. 
Ycm  Berghj  161  id.  47.)  Presumptively,  however,  where  the  parties 
unqualifiedly  specify  a  forfeiture  as  a  penalty  it  was  their  intention 
that  the  amount  specified  should  be  a  penalty  or  security  for  the 
actual  damages  and  not  liquidated  damages.    {Cokoell  v.  Lanorenee^ 
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38  N.  Y.  71 ;  3  Pare.  Cont.  [9th  ed.]  *  157-159 ;  Caesar  v.  Bubimon, 
174  N.  Y.  492.)  The  fact  that  the  amount  is  specified  as  a  penalty 
for  each  day^s  delay  is  some  evidence,  perhaps,  that  it  was  intended 
as  damages.  {Tayloe  v.  Sandiford^  7  Wheat.  13.)  If  there  had 
been  no  delay  for  which  the  owner  was  responsible  the  contractor 
should  have  completed  these  buildings  early  in  December.  It  is  to 
be  inferred  from  the  evidence  that  they  were  constructed  for  the  pur- 
pose of  renting.  In  these  circumstances  the  damages  would  ordi- 
narily be  the  loss  of  the  use  or  rental  value  of  the  premises.  We 
cannot  take  judicial  notice  as  to  what  that  rental  value  is,  or  that  it 
would  amount  approximately  to  the  sum  specified  as  a  penalty.  If 
it  approximated  the  amount  of  the  penalty  it  would  be  fair  to 
assume  that,  although  specified  as  a  penalty,  it  was  intended  as  dam- 
ages, but  the  burden  of  showing  this  was  on  the  owner,  {Tayloe  v. 
Sandifordj  supra  ;  Richards  v.  Edick^  17  Barb.  260,  266 ;  Laurea 
V.  Bemauer^  33  Hun,  307.)  We  think,  therefore,  the  owner,  if  he 
expects  to  have  the  amount  specified  as  a  penalty  treated  as  liqui- 
dated damages,  should  have  shown  the  rental  value  of  the  premises 
and  that  this  would  have  been  competent  evidence.  The  case  in 
thifl  regard  is  distinguishable  from  Liotta  v.  Abruzzo(%^  A.pp.  Div. 
429),  where,  although  the  amount  was  specified  as  a  penalty,  it  was 
clear  that  it  was  intended  as  liquidated  damages,  and  in  that  case 
but  for  such  construction  only  nominal  damages  could  have  been 
recovered,  whereas  here  substantial  damages  could  be  shown  and 
recovered  for  the  breach  of  the  contract  without  any  liquidated 
damage  agreement.     {Caesar  v.  Hubmsofiy  supra.) 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Van  Beunt,  P.  J.,  Patterson,  O'Brien  and  McLaughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
eTont 
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Abigail  V.  Ditmas,  Individually  and  as  Sole  Surviving  Adminie- 
tratrix,  etc.,  of  Henry  C.  Ditmas,  Deceased,  Kespondent,  v. 
James  MoKane  and  Others,  Appellants,  Impleaded  with  Others. 

An  action  is  not  maintainable  by  an  administrator  on  a  note  dqfkmted  mth  a  trust 
company  pursuant  to  section  2595  of  the  Code  of  Giml  Procedure  —  a  creditor's 
auction  cannot  be  based  on  a  judgment  so  obtained  —  tlie  fact  that  tJie  administrator 
afterwards  obtains  title  to  tJie  note  in  her  individual  capacity  does  not  entitle  her 
to  maintain  the  creditofs  suit. 

Upon  the  death  of  Henry  C.  Ditmas,  who  held  the  promissory  note  of  John 
Y.  McKane  for  $25,000,  letters  of  administration  on  his  estate  were  issued  to 
Abigail  V.  Ditmas.  She  did  not  furnish  a  bond  in  an  amount  sufficient  to 
entitle  her  to  receive  possession  of  the  note,  and  the  surrogate  directed  that 
the  note  should  not  pass  to  the  administratrix  but  should  be  deposited  with  a 
trust  company. 

This  action  of  the  surrogate  was  taken  pursuant  to  section  2695  of  the  Code  of 
Civil  Procedure,  which  provides  that  in  a  case  where  "  the  value  of  the  estate 
or  fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  security 
in  the  full  amount  prescribed  by  law,  he  may  direct  that  any  securities  for  the 
payment  of  money  belonging  to  the  estate  or  fund  be  deposited  with  him, 
to  be  delivered  to  the  county  treasurer  or  be  deposited  subject  to  the  order  of 
the  trustee,  countersigned  by  the  surrogate,  with  a  trust  company  duly  author- 
ized by  law  to  receive  the  same.** 

Thereafter  the  administratrix,  without  obtaining  any  further  order  or  direction 
from  the  surrogate,  brought  an  action  against  McKane  on  the  note,  recovered 
judgment  against  him  for  the  amount  thereof  and  issued  an  execution  thereon, 
which  was  returned  unsatisfied. 

Subsequently,  by  a  decree  of  the  Surrogate's  Court,  the  estate  of  the  said  Henry  C. 
Ditmas  was  distributed  und  the  note  in  question  was  delivered  to  his  admin- 
istratrix in  her  individual  capacity.  The  administratrix  then  brought  an  action 
as  administratrix  and  in  her  individual  capacity  to  set  aside  alleged  fraudulent 
conveyances  executed  by  John  Y.  McKane. 

Held,  that  the  action  could  not  be  maintained,  for  the  reason  that  the  plaintiff 
had  no  authority  to  bring  the  action  on  the  note  without  obtaiuing  authority 
from  the  surrogate; 

That  a  payment  of  the  note  to  the  plaintiff,  while  it  was  on  deposit  with  the 
trust  company,  would  not  have  discharged  McKane's  obligation  thereon; 

That  the  fact  that  the  plaintiff,  after  obtaining  judgment  on  the  note,  acquired 
title  to  the  note  in  her  individual  capacity,  did  not  entitle  her  to  maintain  the 
judgment  creditor's  action; 

That,  before  such  an  action  may  be  maintained,  all  the  statutory  requirements 
and  conditions  precedent  must  be  complied  with. 
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Appeal  by  the  defendants,  James  McKane  and  others,  from  a 
judgment  of  the  Supreme  Coort  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  6th  day  of 
September,  1901,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  setting  aside  as  fraudulent  cer- 
tain deeds,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
6th  day  of  September,  1901,  amending  the  summons  and  amended 
complaint  herein,  with  notice  of  an  intention  on  the  part  of  the 
defendant  Fanny  McKane  to  bring  up  for  review  upon  such  appeal 
the  above-mentioned  order  amending  the  summons  and  amended 
complaint  and  also  two  orders  entered  in  said  clerk's  office  on  the 
2d  day  of  October,  1901,  denying  said  defendant's  motion  to  post- 
pone the  trial  of  the  action.  Also  a  separate  appeal  by  the  defendant 
Fanny  McKane  from  the  two  last-mentioned  orders  denying  said 
defendant's  motion  to  postpone  the  trial. 

The  appeal  in  this  action  was  transferred  from  the  second  depart- 
ment of  the  Appellate  Division  to  the  first  department. 

William  E.  C.  Mayer^  for  the  appellant  James  McKane. 

Oeorge  W.  Boderick^  for  the  appellants  Fanny  McKane  and 
others. 

Marcics  B.  CampheU^  for  the  appellant  Ira  McKane  individually 
and  as  executor  of  Fanny  McKane,  deceased. 

SomerviUe  <&  Sheehan,  for  the  appellant  Theodore  McKane. 
Joseph  A.  Bv/TTy  for  the  respondent. 

O'Brien,  J. : 

This  is  an  appeal  from  a  judgment  in  plaintiff's  favor  setting  aside 
certain  deeds  of  property  belonging  to  John  Y.  McKane,  now 
deceased,  as  fraudulent.  Prior  to  the  bringing  of  this  action  John 
T.  McKane,  who  was  then  living,  had  the  title  in  fee  to  many  dis- 
tinct parcels  of  real  estate  which  are  particularly  described  in  the 
complaint,  some  of  which  were  transferred  to  his  brother,  James 
McKane,  and  some  to  George  W.  Koderick.  The  parcels  thus 
separately  deeded  had,  at  the  time  of  the  commencement  of  this 
action,  by  mesne  conveyances,  in  the  making  of  which  the  appellants 
were  concerned,  come  into  the  possession  of  Fanny  McKane,  wife 
of  John  Y.  McKane. 
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When  the  original  transfers  were  made  John  Y.  McKane  was 
indebted  to  Henry  C.  Ditmas,  deceased,  in  the  sum  of  $25,000, 
which  was  represented  by  a  promissory  note  for  that  amount.  The 
plaintiflE  herein,  Abigail  Ditmas,  having  together  with  Johanna 
Ditmas,  applied  for  letters  of  administration  of  the  estate  of  Henry 
C.  Ditmas,  deceased,  and  not  having  furnished  a  bond  in  an  amount 
sufficient  to  entitle  her  to  receive  and  obtain  possession  and  control 
of  the  entire  assets,  the  surrogate,  pursuant  to  the  provisions  of  the 
Code  of  Civil  Procedure  to  which  we  shall  advert,  issued  letters  of 
administration  to  them,  but  directed  that  the  possession  and  custody 
of  the  note  in  question  should  not  pass  to  the  administratrix,  but 
that  the  note  should  be  deposited  with  a  trust  company.  Without 
thereafter  obtaining  any  order  or  direction  from  the  surrogate,  and 
while  the  note  was  thus  in  the  custody  and  possession  of  the  trust 
company,  the  plaintiff,  as  surviving  administratrix  (Johanna  Ditmas 
having  died)  brought  an  action  against  John  Y.  McKane,  who  was 
then  in  prison,  and  subsequently  entered  a  judgment  against  him 
for  the  full  amount  of  the  note  and  interest.  Thereupon  the  plain- 
tiff issued  execution,  and  it  having  been  returned  unsatisfied,  she 
has  now  brought  this  action  for  the  purpose  of  setting  aside  the 
conveyances  made  in  favor  of  the  several  defendants,  which,  it  is 
alleged,  were  made  in  fraud  of  her  rights  as  a  creditor. 

It  will  be  noticed  that  this  is  a  judgment  creditor's  action,  the 
basis  of  which  is  necessarily  the  obtaining  of  a  valid  judgment 
against  the  debtor  and  the  return  of  an  execution  against  his  prop- 
erty unsatisfied.  If,  therefore,  the  plaintiff  had  no  right  to  sue 
upon  the  note  and  obtain  a  judgment,  or,  having  the  right  to  obtain 
a  judgment,  had  no  right  to  issue  an  execution  to  collect  it  against 
the  property  of  the  debtor,  then  it  would  follow  that  she  had  no 
right  to  institute  this  judgment  creditor's  action. 

Section  2595  of  the  Code  of  Civil  Procedure  provides  that  in  a  case 
where  ^^  the  value  of  the  estate  or  fund  is  so  great  that  the  surrogate 
deems  it  inexpedient  to  require  security  in  the  full  amount  prescribed 
by  law,  he  may  direct  that  any  securities  for  the  payment  of  money 
belonging  to  the  estate  or  fund  be  deposited  with  him,  to  be 
delivered  to  the  county  treasurer  or  be  deposited  subject  to  the 
order  of  the  trustee,  countersigned  by  the  surrogate,  with  a  trust 
company  duly  authorized  by  law  to  receive  the  same.    After  snch 
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a  deposit  has  been  made  the  surrogate  may  fix  the  ainoant  of  the 
bond  with  respect  to  the  value  of  the  remainder  only  of  the  estate 
or  fund.  A  security  thus  deposited  shall  not  be  withdrawn  from 
the  custody  of  the  county  treasurer  or  trust  company,  and  no  persons 
other  than  the  county  treasurer  or  the  proper  officer  of  the  trust 
company  shall  receive  or  collect  any  of  the  principal  or  interest 
secured  tliereby,  without  the  special  order  of  the  surrogate  entered 
in  the  appropriate  book.  Such  an  order  can  be  made,  in  favor  of 
the  trustee  appointed,  only  where  an  additional  bond  has  been  given 
by  him,  or  upon  proof  that  the  estate  or  fund  has  been  so  reduced 
by  payments  or  otherwise,  that  the  penalty  of  the  bond  originally 
given  will  be  sufficient  in  amount  to  satisfy  the  provisions  of  law 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn  is  also 
reckoned  in  the  estate  or  fund." 

Pursuant  to  this  provision,  the  note  was  deposited  with  a  trust 
company  which  was  alone  entitled  to  "  receive  or  collect "  any  of 
the  property  or  interest  secured  thereby ;  and  we  have  been  unable 
to  find  any  warrant  for  the  step  taken  by  the  plaintiff,  while  it  thus 
remained  in  the  custody  of  such  trust  company,  in  suing  upon  a  note 
which  was  not  in  her  possession  and  to  which  she  had  not  obtained 
the  title. 

It  may  be  suggested  that  in  analogy  to  limited  letters  of  admin- 
istration, which  are  issued  to  collect  death  claims  based  upon  negli- 
gence, a  distinction  is  to  be  observed  between  the  right  to  sue  and 
the  right  to  collect.  By  reference,  however,  to  the  statute  under 
which  such  limited  letters  are  issued  (Code  Civ.  Proc.  §  2664)  it  will 
be  noticed  that  while  the  right  to  collect  is  withheld,  the  right  to 
sue  is  expressly  given.  Under  section  2595  of  the  Code,  no  such 
right  to  sue  is  given  ;  and  although  the  surrogate  might,  by  subse- 
quent order,  have  conferred  such  right,  which  we  do  not  decide, 
because  unnecessary,  it  is  not  contended  that  any  such  order  in  the 
present  instance  was  granted.  Even  if  there  were  a  doubt  upon 
this  subject,  which  we  do  not  entertain,  holding  as  we  do  that  the 
plaintiff  could  not  without  the  permission  of  the  surrogate  sue  upon 
the  note  while  it  remained  in  the  custody  of  the  trust  company, 
there  cannot  be  the  slightest  doubt  upon  the  further  proposition 
that  the  plaintiff  had  no  right  to  issue  an  execution  upon  the  judg- 
ment, because  that  is  expressly  forbidden  by  the  section. 


Digitized  by 


Google 


348  DITMA8  v.  McKANE. 

First  Department,  March,  1904.  [Vol.  92. 

Although  the  letters  of  administration  granted  to  the  plaintiff 
were  general  in  form,  they  were  necessarily  limited  by  section  2595 
of  the  Code  which  deprived  the  plaintiff  of  the  custody  and  control 
of  the  note  and,  to  that  extent,  therefore,  they  were,  by  the  very 
language  of  the  section,  limited  so  as  to  exclude  from  the  administra- 
tion of  the  plaintiff  the  particular  security  which  had  thus  been 
impounded  and  which  as  directed  was  deposited  with  the  trust  com- 
pany. By  the  grant  of  letters  of  administration,  therefore,  no  right 
or  authority  was  conferred  upon  the  plaintiff  to  sue  upon  this  par- 
ticular note,  because,  by  order  of  the  surrogate,  it  had  been  deposited 
with  the  trust  company  ;  and  we  fail  to  see  by  what  right  the  plain- 
tiff could  proceed  to  do  so  without  first  obtaining  the  consent  of  the 
surrogate.  That  the  statutory  requirements  must  be  complied  with 
and  that  the  conditions  precedent  must  appear  before  a  judgment 
creditor's  action  can  be  maintained,  has  been  so  frequently  decided 
that  the  citation  of  authority  would  seem  to  be  unnecessary ;  but  as 
illustrative  of  the  principle  involved  two  cases  among  others  to 
which  we  may  refer  are  Prentiss  v.  Bowden  (145  N.  Y.  342)  and 
DittTnar  v.  Gould  (60  App.  Div.  94). 

We  do  not  think,  moreover,  that  a  payment  to  the  plaintiff,  if 
made  after  the  deposit  of  the  note  with  the  trust  company,  would 
have  discharged  the  obligation  of  John  Y.  McKane  upon  it,  par- 
ticularly without  his  having  obtained  repossession  of  the  note. 
This,  however,  the  plaintiff  could  not  give  him  and  as  long  as  she 
had  no  power  or  authority  to  get  the  note  for  the  purpose  of  surren- 
dering it,  she  was  not  in  a  position  to  ask,  demand  or  receive  pay- 
ment. As  she  could  not,  therefore,  legally  receive  payment  from 
the  debtor  and  discharge  him,  it  is  difficult  to  see  upon  what  theory 
she  could  sue  for  and  obtain  a  judgment  against  him  and  thereafter 
issue  execution  to  collect  it. 

It  is  suggested  that  even  though  we  reach  the  conclusion  that 
the  plaintiff  as  administratrix  had  no  right  to  obtain  the  judgment 
and  issue  the  execution,  still,  for  the  purpose  of  maintaining  this 
judgment  creditor's  action,  there  is  another  view  upon  which  it  can 
be  supported,  namely,  that  she  subsequently  obtained,  as  an  indi- 
vidual, all  right,  title  and  interest  in  and  to  the  note.  In  this  con- 
nection our  attention  is  called  to  the  fact  that  upon  the  trial  (and 
against  the  opposition  of  the  defendants)  an  amendment  was  allowed 
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to  include  Abigail  Ditinas  individually  as  a  plaintiff,  she  having 
originally  brought  thia  action  as  administratrix.  It  appears  that 
after  the  judgment  was  obtained  upon  the  note  and  the  execution 
returned  unsatisfied  and  the  estate  of  Henry  C.  Ditmas  was  col- 
lected and  ready  for  distribution,  a  decree  of  the  surrogate  was 
entered  in  the  matter  of  that  estate  which  directed  distribution  of 
the  assets  and  discharged  the  administratrix  and  which  turned  over 
the  note  in  question  to  her  as  her  individual  property. 

The  obvious  answer  is  that  all  these  things  occurred  after  the 
obtaining  of  the  judgment  and  the  issuing  of  the  execution  upon 
which  this  judgment  creditor's  action  is  based;  and  it  would  be 
a  curious  process  of  reasoning  which  would  render  a  judgment  in 
favor  of  the  plaintiff  as  administratrix,  which  was  invalid  when 
obtained  and  upon  which  she  had  no  right  to  issue  execution,  per- 
fectly valid  and  effectual  for  the  purpose  of  supporting  the  execu- 
tion upon  the  ground  that  she  had  at  a  much  later  date  got  posses- 
sion of  and  title  to  the  note  as  an  individual.  We  do  not  think 
that  the  plaintiff,  because  of  the  subsequent  delivery  of  the  note  to 
her  as  an  individual,  could  obtain  any  rights  in  a  judgment  which 
as  administratrix  she  had  improperly  obtained. 

We  do  not  deem  it  necessary  to  discuss  the  merits  as  to  the  valid- 
ity of  the  transfers  made  by  John  T.  McKane  in  his  lifetime,  nor 
the  numerous  other  questions  which  have  been  presented  by  tlie 
appellants,  thinking  as  we  do  that  the  objection  which  we  have 
been  considering  and  which  lies  at  the  very  foundation  of  the  plain- 
tiff's right  to  maintain  this  judgment  creditor's  action  is  fatal  to  such 
right. 

The  appeal  of  the  defendant  Fanny  McSane  from  the  two  orders 
denying  motions  to  postpone  trial  must  be  dismissed.  The  order 
amending  summons  and  amended  complaint  must  be  afiSrmed. 
The  proceeding  to  bring  up  for  review  upon  the  appeals  from  the 
judgment  the  order  amending  the  summons  and  amended  com- 
plaint, and  the  two  orders  denying  motions  to  postpone  trial  must 
be  dismissed. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
one  bill  of  costs  to  appellants  to  abide  the  event. 

Van  Bectnt,  P.  J.,  Pattbbson,  McLaughlin  and  Laughlin,  J  J., 
concurred. 
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Appeal  of  defendant  Fanny  McKane  from  the  two  orders  deny- 
ing motions  to  postpone  trial  dismissed.  Order  amending  summons 
and  amended  complaint  affirmed.  The  proceeding  to  bring  up  for 
review  upon  the  appeals  from  the  judgment  the  order  amending 
summons  and  amended  complaint,  and  the  two  orders  denying 
motions  to  postpone  trial  dismissed.  Judgment  reversed  and  new 
trial  ordered,  with  one  bill  of  costs  to  appellants  to  abide  event 


l8iix)R  Straus  and  Nathan  Straus,  Composing  the  Firm  of  R.  H^ 
Macy  &  Company,  Appellants,  v.  American  Publishers'  Asso- 
ciation and  Others,  Respondents. 

An  unlawful  combination  enjoined  from  spying  upon  another  penon'e  huHneee. 

Members  of  a  combination,  who,  after  such  combination  has  been  declared  unlaw- 
ful by  the  Court  of  Appeals,  for  the  purpose  of  carrying  out  the  objects  of 
such  illegal  combination,  spy  upon  another  person's  business,  thereby  seriously 
injuring  it,  will  be  enjoined  from  persisting  in  such  espionage. 

Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  plaintiffs,  Isidor  Straus  and  another,  composing 
the  firm  of  R.  H.  Macy  &  Company,  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of  Januaxy 
1903,  denying  the  plaintiffs'  motion  for  a  temporary  injunction. 

John  G.  Ca/rlisle  and  Edmvmd  E,  Wise^  for  the  appellants. 

Stephen  H.  Olin^  for  the  respondents  American  Publishers' 
Association  and  others. 

ThaddexLs  D.  Kenneeony  for  the  respondents  Walcott  and  others. 

Ingraham,  J. : 

This  appeal,  which  was  submitted  in  the  April  term  of  1903,  was 
held  pending  the  decision  of  the  Court  of  Appeals  on  an  appeal 
from  an  order  of  this  court  reversing  an  interlocutory  judgment 
sustaining  a  demurrer  to  the  complaint.  Upon  that  appeal  the 
Court  of  Appeals  has  held  that  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  action  {Straus  v.  American  PublUKeri 
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Assn.y  177  N.  Y.  473),  and  the  question  whether,  under  the  circum- 
stances, there  slioald  be  a  temporary  injunction  before  final  judg- 
ment is  now  presented.  The  demurrer  was  overruled  upon  the 
ground  tliat  the  agreement  under  which  the  defeodants  are  acting 
is  a  combination  in  violation  of  section  1  of  chapter  690  of  the  Laws 
of  1899. 

In  answer  to  an  allegation  in  the  affidavit  upon  which  the  motion 
is  made,  that  the  American  Publishers'  Association,  through  its 
manager,  established  a  system  of  espionage  upon  the  manager  of 
the  book  department  of  the  plaintiffs'  business  and  caused  her  to  be 
followed  and  shadowed  by  detectives,  both  at  her  home  and  at  the 
plaintiffs'  place  of  business,  and  that  employees  of  the  plaintiffs 
were  bribed  to  give  information  concerning  the  sources  of  plaintiffs' 
supply,  the  president  of  the  association  stated,  without  denying  this 
allegation,  that  ^^  any  steps  taken  by  the  Publishers'  Association  to 
watch  transactions  in  the  plaintiffs'  store  have  been  wholly  for  the 
purpose  of  detecting  these  false  and  fraudulent  purchases  on  behalf 
of  the  plaintiffs  and  their  agents  and  to  enable  the  different  members 
of  the  Publishers'  Association  to  enforce  the  contract,  made  by  them 
with  the  purchasers  of  copyright  books,  that  such  copyright  books  shall 
be  sold  to  the  public  only  at  the  net  prices  affixed  to  them ; "  and  the 
manager  of  the  Publishers'  Association,  while  not  denying  this  alle- 
gation of  tlie  manager  of  the  plaintiffs'  book  department,  states :  "  As 
none  of  the  members  of  the  Association  sell  their  copyrighted  books 
to  the  plaintiffs,  it  is  certain  when  the  plaintiffs  advertised  such  books 
for  sale  that  they  have  obtained  them  either  by  false  representa- 
tions or  by  a  breach  of  contract  with  some  of  the  persons  who  have 
bought  them  from  the  publishers.  In  either  case  the  publishers  have 
the  right  to  ascertain  how  the  plaintiffs  have  obtained  the  books." 
The  defendant,  the  American  Publishers'  Association,  is  a  corpora- 
tion organized  under  the  laws  of  this  State.  It  has  entered  into  a 
combination  to  prevent  the  plaintiffs  from  purchasing  books  with 
which  they  can  carry  on  their  business  except  upon  such  terms  as  is 
imposed  by  the  corporation.  To  carry  out  this  object  it  has  estab- 
lished a  system  of  espionage  upon  the  plaintiffs'  business,  causing 
the  plaintiffs'  manager  to  be  followed  by  detectives  and  publishing 
to  the  world  that  any  book  dealer  who  sells  any  books  to  the  plain- 
tiffs will  not  be  allowed  to  purchase  any  books  from  any  member  of 
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the  Publishers'  Association  or  from  any  dealer  to  whom  the  mem- 
bers of  the  Pablishers'  Association  have  supplied  books ;  and  the 
combination  having  been  declared  to  be  a  violation  of  law,  and  it 
appearing  that  those  acting  in  pursuance  of  this  combination  have 
caused  serious  injury  to  the  plaintiffs,  it  would  seem  to  follow  that 
the  defendants  should  be  prohibited  from  carrying  out  the  illegal 
combination. 

We  accept  the  statement  of  the  defendants  that  they  believed  the 
combination  which  they  adopted  was  legal  and  did  not  violate  the 
statute  and  that  they  acted  under  the  advice  of  counsel  and  in  entire 
good  faith ;  but  the  highest  court  of  the  State  having  declared  the 
agreement  to  be  an  illegal  combination,  further  proceeding  under  it 
should  be  restrained. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  temporary  injunction 
granted. 

Patterson,  McLaughlin  and  Lauohlin,  JJ.,  concurred ;  Vah 
Beunt,  p.  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 


Clifford  L.  Millbb,  Respondent,  v.  Orlando  W.  Norcross,  Doing 
Business  under  the  Name  of  Noroross  Brothers,  and  Ths 
Society  of  the  Lying-in  Hospital  of  the  City  of  New  York, 
Appellants,  Impleaded  with  Others. 

Building  contract — v)7ien  a  tulheoniraetor  u  not  entitled  to  an  extension  of  time 
because  of  "the  abandonment  of  the  work  by  the  employees  through  no  dtfattU  of 
his  '*  ^failure  to  present  a  written  application  therefor —  unjustijiable  interference 
by  him  with  toork  done  by  the  contractor  inducing  a  strike. 

The  priQcipal  contractor  for  the  construction  of  a  building  entered  into  a  sub- 
contract for  the  performance  of  a  portion  of  the  work,  which  provided  that  the 
sub-contractor  should  prosecute  the  work  as  rapidly  as  permitted  by  the  prog- 
ress of  the  building,  and  should  complete  it  in  season  not  to  delay  the  finishing 
of  the  buildings,  '*  provided  he  is  not  obstructed  or  delayed  in  the  prosecution 
or  completion  of  his  work  by  the  act,  neglect,  delay  or  default  of  the  said  first 
party,  or  of  any  other  contractor  employed  upon  the  work,  or  by  any  damage 
which  may  happen  by  the  action  of  the  elements,  or  by  the  abandonment  of 
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the  work  by  the  employees  through  no  default  of  bis,  in  which  event  an  exten- 
sion of  time  equivalent  to  such  delay  shall  be  granted  upon  application  to  the 
said  first  party  (the  principal  contractor)  in  writing  within  twenty-four  hours 
of  the  occurrence  of  such  delay; "  that  *'  in  case  of  any  failure  or  unreasonable 
delay  of  the  said  second  party  (the  sub-contractor)  whether  by  act  or  default  in 
the  performance  of  any  of  the  above  stipulations  or  compliance  with  the  true 
intent  of  these  presents,  not  authorized  in  writing  by  the  said  party  of  the  first 
part,  it  shall  be  lawful  for  the  said  party  of  the  first  part,  after  three  days' 
notice  in  writing  to  said  party  of  the  second  part,  to  provide  other  workmen 
and  materials  to  complete  the  said  work  in  the  place  of  the  said  party  of  the 
second  part,  and  to  deduct  the  cost  and  charges  thereby  occasioned  from  the 
sums  otherwise  becoming  due  to  the  said  party  of  the  second  part  under  this 
agreement  without  prejudice  to  any  other  remedy  which  the  said  party  of  the 
first  part  may  have  for  breach  thereof." 
During  the  progress  of  the  work  cracks  appeared  in  the  plastering  work  done  by  the 
sub-contractor,  and  the  prindfrnl  contractor  directed  him  to  remedy  them.  The 
sub-contractor  refused  to  do  so  on  the  ground  that  the  cracks  were  caused  by 
the  defective  work  of  other  parties.  The  sub-contractor  having  persisted  in  his 
refusal  to  remedy  the  defect,  the  principal  contractor,  after  repeatedly  demand- 
ing that  the  sub-contractor  complete  his  work,  which  he  admitted  that  he 
was  bound  to  do,  and  after  notifying  the  sub-contractor  of  his  intention  to  do 
so,  employed  plasterers  to  remedy  the  defects. 

Thereafter  the  sub-contractor  criticized  a  delegate  of  the  plasterers'  union  for  fur- 
nishing the  principal  contractor  with  men  to  fill  up  the  cracks.  As  a  result  of 
this,  the  plasterers  in  the  employ  of  the  sub -contractor  struck.  The  sub-con- 
tractor did  not  make  a  written  application  for  an  extension  of  time  on  account 
of  the  delay,  and  thereafter  made  no  attempt  to  complete  his  work,  although 
the  principal  contractor  again  called  his  attention  to  his  failure  to  do  so,  and 
notified  him  that,  in  view  of  his  continued  default,  the  work  would  be  com- 
pleted by  the  principal  contractor. 

Meld,  that  the  sub-contractor  had  not  brought  the  case  within  the  protection  of  the 
provisions  of  the  contract  relating  to  ''  the  abandonment  of  the  work  by  the 

.  employees  through  no  default  of  his,  in  which  event  an  extension  of  time 
equivalent  to  such  delay  shall  be  granted  upon  application  to  said  first  party 
in  writing  within  twenty-four  hours  of  the  occurrence  of  such  delay," 

F^r$i,  because  no  written  application  was  presented  to  the  principal  contractor 
within  twenty-four  hours  of  the  happening  of  the  delay. 

Second,  because  the  cause  of  the  strike  was  the  unjustifiable  interference  by  the 
sob-contractor  in  the  work  being  done  by  the  plasterers  under  the  direction  of 
the  principal  contractor,  and  the  Strike  could  not,  therefore,  be  claimed  by 
the  sub-contractor  to  have  arisen  ''through  no  default  of  his." 

Appeal  by  the  defendants,  Orlando  W.  Norcross,  doing  business 
under  the  name  of  Norcross  Brothers,  and  another,  from  a  judg- 
ment of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the 
App.  Div.— Vol.  XCII.        23 


Digitized  by 


Google 


354  MILLER  v.  NORCROSS. 

First  Department,  March,  1904.  [Vol.  92. 

office  of  the  clerk  of  the  county  of  New  York  on  the  8th  day  of 
June,  1903,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  New  York  Special  Term,  with  notice  of  an  intention  on  the  part 
of  the  defendant  Norcrose  to  bring  up  for  review  upon  such  appeal 
an  order  entered  in  said  clerk's  office  on  the  28th  day  of  May,  1903, 
allowing  the  plaintiff  to  amend  the  prayer  of  his  complaint  so  as  to 
include  a  pi*ayer  for  personal  judgment  against  the  said  appellants. 

P.  J.  Carton^  for  the  appellant  Norcross. 
Frank  Z.  Crawford^  for  the  appellant  society. 
Jacob  F,  MiMeVy  for  the  respondent. 

Inobaham,  J. : 

This  action  was  brought  to  foreclose  a  mechanic's  lien  filed  on  behalf 
of  the  plaintiff,  who  had  furnished  to  Mertz  &  Gibb  certain  mate- 
rial used  in  the  construction  of  a  hospital  in  the  city  of  New  York 
the  property  of  the  defendant  corporation. 

The  complaint  alleges  that  the  defendant  corporation,  the  owner 
of  certain  property  described,  made  a  contract  with  the  defendant 
Norcross  to  erect  a  hospital  upon  the  property ;  that  Norcross  made 
a  contract  with  Mertz  &  Gibb  whereby  Mertz  and  Gibb  agreed  to 
do  the  mason  work  and  plastering  in  said  building  and  to  furnish 
the  labor  and  materials  therefor,  a  copy  of  which  contract  is  annexed 
to  the  complaint ;  that  Mertz  &  Gibb  entered  into  the  performance  of 
that  contract  and  proceeded  with  the  same  until  the  10th  day  of  April, 
1901,  when  their  workmen  employed  struck  and  refused  to  work 
upon  the  job,  through  no  fault  or  wrong  of  the  said  Mertz  &  Gibb ; 
that  they  applied  to  said  Norcross  for  an  extension  of  time  equiva- 
lent to  the  delay  caused  or  to  be  caused  by  the  strike,  but  that  said 
Norcross  refused  to  grant  any  delay  or  comply  in  any  way  with  the 
said  application ;  that  Norcross  had  demanded  of  Mertz  &  Gibb  the 
performance  of  work  not  theirs  to  do,  but  which  had  been  left 
undone,  or  imperfectly  done  by  other  contractors,  and  that  the 
refusal  of  the  said  Norcross  Brothers  to  grant  the  desired  delay  was 
owing  to  the  refusal  of  said  Mertz  &  Gibb  to  do  the  other  con- 
tractors' work  at  their  own  expense,  and  that  while  the  strike  was 
continuing  the  said  Norcross  Brothers  wrongfully  took  advantage  of 
the  situation  to  try  to  force  Mertz  &  Gibb  to  do  the  work  which 
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they  had  not  agreed  to  do,  and  which  by  their  contract  it  was  not 
their  duty  to  do,  and  wrongfully  took  away  from  them  the  privilege 
of  completing  their  work,  and  entered  upon  the  completion  of  the 
work  themselves  with  the  view  and  intent  of  charging  all  the  work 
undone,  whether  theirs  or  not,  to  the  said  Mertz  &  Gibb,  so  as  to 
absorb  the  moneys  due  and  to  become  due  to  said  Mertz  &  Gibb 
under  the  contract ;  that  at  the  time  of  the  filing  of  the  notice  of 
lien  Mertz  &  Gibb  had  duly  performed  part  of  the  conditions  of  said 
contract  on  their  part  to  be  performed,  and  so  far  completed  the 
same  as  to  become  entitled,  at  the  time  of  filing  of  said  notice,  to  a 
payment  on  account  of  said  contract,  and  at  the  time  of  filing  said 
notice  there  was  dae  and  owing  to  said  contractors  and  the  sub- 
contractors, Mertz  &  Gibb,  from  said  owner,  a  sum  in  excess  of  the 
amount  of  plaintiffs  lien  thereon ;  that  the  plaintiff  furnished  to 
Mertz  &  Gibb  certain  building  materials  for  and  used  in  the  con- 
struction and  erection  of  said  hospital  and  buildings  on  the  premises 
of  the  owner,  which  said  materials  were  reasonably  worth  the  sum  of 
$16,020.18 ;  that  the  plaintiff  has  been  paid  the  sum  of  $13,014.80, 
leaving  the  sum  of  $3,005.38,  with  interest  thereon,  unpaid.  By 
the  agreement  between  Norcross  and  Mertz  &  Gibb,  annexed  to 
the  complaint,  Mertz  &  Gibb  agreed  to  provide  all  the  materials 
for  and  perform  in  a  good  and  workmanlike  manner  under  the 
direction  of  Norcross  and  according  to  the  drawings  and  specifica- 
tions of  Robertson,  architect,  all  the  work  mentioned  as  set  forth 
in  said  drawings  and  specifications,  which  are  to  be  considered  as 
forming  a  part  of  this  agreement ;  and  they  further  agree  to  com- 
mence the  work  as  soon  as  required  by,  and  carry  it  forward  as 
rapidly  as  permitted  by  the  progress  of  the  building,  and  to  com- 
plete it  in  season  not  to  delay  the  finishing  of  the  buildings,  "  pro- 
vided he  is  not  obstructed  or  delayed  in  the  prosecution  or  com- 
pletion of  his  work  by  the  act,  neglect,  delay  or  default  of  the  said 
first  party,  or  of  any  other  contractor  emplo3'ed  upon  the  work,  or 
by  any  damage  which  may  happen  by  the  action  of  the  elements,  or  by 
the  abandonment  of  the  work  by  the  employees  through  no  default  of 
his,  in  which  event  an  extension  of  time  equivalent  to  such  delay  shall 
be  granted  upon  application  to  the  said  first  party  in  writing  within 
twenty-four  hours  of  the  occurrence  of  such  delay ; "  that  "  in  case  of 
any  failure  or  unreasonable  delay  of  the  said  second  party  (Mertz  & 
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Gibb)  whether  by  act  or  default  in  the  performance  of  any  of  the 
above  stipulations  or  compliance  with  the  true  intent  of  these 
presents,  not  authorized  in  writing  by  tlie  said  party  of  the  first 
part,  it  shall  be  lawful  for  the  said  party  of  the  first  part,  after  three 
days'  notice  in  writing  to  said  party  of  the  second  part,  to  provide 
other  workmen  and  materials  to  complete  the  said  work  in  the  place 
of  the  said  party  of  the  second  part,  and  to  deduct  the  cost  and 
charges  thereby  occasioned  from  the  sums  otherwise  becoming  due 
to  the  said  party  of  the  second  part  under  this  agreement  without 
prejudice  to  any  other  remedy  which  the  said  party  of  the  first  part 
may  have  for  breach  thereof;"  and  Norcross  agreed  to  pay  to 
Mertz  &  Gibb  when  the  terms  of  the  contract  are  complied  with, 
and  upon  sufficient  evidence  that  all  claims  upon  the  building  for 
work  or  materials  up  to  the  time  of  payment  are  discharged,  the  sum 
of  thirty-five  thousand  three  hundred  and  seventy  dollars  ($35,370); 
this  amount  was  to  be  paid  in  monthly  installments  in  proportions  as 
the  work  progressed,  fifteen  per  cent  being  reserved  to  be  paid 
within  thirty  days  from  completion  of  the  work.  This  contract 
was  dated  the  16th  day  of  April,  1900.  It  was  not  disputed  but  that 
the  plaintiff  furnished  the  materials  specified  in  his  complaint, 
and  had  received  the  amount  on  account  thereof  specified  in  the 
complaint,  which  left  a  balance  due  him  from  Mertz  &  Gibb  of 
$3,005.38. 

Upon  the  trial  the  court  found  the  making  of  this  contract ;  that 
Mertz  &  Gibb  entered  into  the  performance  of  the  work,  and  while 
so  engaged,  on  the  10th  of  April,  1901,  without  any  fault  or  negli- 
gence of  Mertz  &  Gibb,  the  workmen  in  their  employ,  twenty-five 
or  upwards  in  number,  instigated  and  controlled  by  a  walking  dele- 
gate, struck  and  refused  to  work  upon  the  job  until  Mertz  &  Gibb 
became  reconciled  to  the  delegate  and  the  union ;  that  on  the  11th 
of  April,  1901,  Mertz  &  Gibb  requested  an  extension  of  time  equal 
to  the  length  of  the  strike  for  the  completion  of  their  work  under 
the  contract,  but  that  Norcross  refused  to  grant  the  extension,  and 
suggested  that  they  wait  a  few  days  and  see  how  the  strike  came 
out ;  that  on  the  same  day,  in  the  morning,  and  without  any  notice 
to  or  permission  from  the  said  Mertz  &  Gibb,  said  Norcross  wrong- 
fully took  the  job  out  of  their  hands  and  proceeded  to  do  the  work 
himself,  claiming  that  they  were  doing  it  for  and  on  account  of  said 
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Mertz  &  Gibb,  and  intending  to  charge  the  expense  npon  them ;  that 
at  the  time  of  taking  the  work  out  of  the  hands  of  said  Mertz  & 
6ibb  tliere  had  been  no  unreasonable  delay  on  the  part  of  Mertz  & 
Oibb,  or  failure  on  their  part  in  the  performance  of  any  of  the  stipu- 
lations in  the  said  contract  or  compliance  with  the  true  intent  of 
the  same,  and  that  said  Norcross  neither  served  u})on  the  said 
Mertz  &  Oibb  a  notice  in  writing  to  the  effect  that  he  intended  to 
provide  other  workmen  and  materials  to  complete  the  said  work 
in  the  place  of  said  Mertz  &  Gibb,  or  any  notice  as  prescribed  in 
and  by  said  contract,  nor  would  he  have  been  warranted  in  giving 
such  a  notice  of  terminating  the  contract  with  said  Mertz  &  Gibb ; 
that  when  said  Norcross  wrongfully  took  the  work  out  of  the  hands 
of  Mertz  &  Gibb  they  had  performed  extra  work  on  written  orders 
from  said  Norcross  of  the  agreed  value  of  $788  and  had  received 
from  the  said  Norcross  on  account  of  the  contract  the  sum  of 
$29,048,  leaving  still  unpaid  on  the  contract  and  for  extra  work 
the  sum  of  $7,118 ;  that  the  fair  and  reasonable  cost  of  completing 
the  work  called  for  in  the  contract  when  said  Norcross  took  posses- 
sion as  aforesaid  was  $2,800 ;  that  the  said  Mertz  &  Gibb,  if  unmo- 
lested, would  have  finished  the  work  and  furnished  what  materials 
were  used,  and  could  have  done  so  for  this  sum.  As  a  conclusion 
of  law,  the  court  found  that  Norcross  became  indebted  to  the  plain- 
tiff in  the  sum  of  $3,006.38,  with  interest,  for  which  sum  the  plain- 
tiff was  entitled  to  judgment,  and  directed  the  enforcement  of  the 
mechanic's  lien  in  the  usual  way. 

The  plaintiff  relied  upon  the  testimony  of  Mertz,  one  of  the  sub- 
contractors, and  there  was  introduced  in  evidence  a  considerable 
number  of  letters  that  passed  between  Norcross  and  Mertz  &  Gibb 
in  relation  to  the  performance  of  this  contract.  It  would  seem  that 
as  the  work  progressed  cracks  appeared  in  the  plastering  done  by 
the  plaintiff  which  Norcross  required  Mertz  &  Gibb  to  repair ;  that 
Mertz  &  Gibb  insisted  that  these  cracks  were  caused  by  defective 
work  done  by  other  contractors  in  constructing  the  walls  upon  which 
the  plaster  was  placed  by  Mertz  &  Gibb,  and  Mertz  &  Gibb  delib- 
erately refused  to  make  these  repairs.  On  March  13,  1901,  Nor- 
cross wrote  to  Mertz  &  Gibb  stating  that  the  architect  had  called 
bis  attention  to  certain  cracks  in  the  plaster  work  of  the  building 
and  asked  that  they  be  repaired  immediately ;  that  ^^  We  under- 
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stand  you  refuse  to  do  this  for  various  reasons,  and  if  yon  will  refer 
to  your  specification  you  will  find  that  your  work  was  to  be  left 
perfect,  and  that  no  excuse  would  be  taken  for  any  defects  caused  by 
any  other  person's  work  —  unless  they  were  called  to  the  architect's 
attention  at  the  time  the  work  was  executed.  We  tiieref  ore,  in  accord- 
ance with  our  contract  with  you,  call  upon  you  to  at  once  have  the 
defective  plaster  work  repaired."  In  answer  to  this  letter  Mertz  & 
Gibb  wrote,  on  March  22,  1901,  stating  that  it  was  very  evident 
that  the  cracks  referred  to  were  the  result  of  construction,  and  could 
in  no  way  be  attributed  to  the  shrinkage  of  white  mortar,  as  claimed 
in  Norcross'  letter,  and  closing  with  this  statement :  "  We  have  never 
at  any  time  and  do  not  at  present  refuse  to  make  good  any  defec- 
tive work  on  our  part,  and  stand  ready  to  do  so  in  the  present 
instance,  but  we  do  not  consider  it  just  to  be  held  accountable  for 
defects  which  are  obviously  the  result  of  the  workmanship  of  others." 
In  reply,  on  March  twenty-third,  Norcross  wrote,  "  We  fully  realize 
the  difficulty  in  placing  the  responsibility  of  the  cracks  in  the  angles, 
but  we  are  not  prepared  to  admit  that  some  of  the  trouble  was  not 
caused  by  some  defect  in  the  plaster  work  (either  in  the  contraction 
of  the  mortar  or  by  the  unequal  thickness  of  mortar) ;  neither  are  we 
prepared  to  attribute  the  cracking  to  defective  workmanship  on  the 
partitions,"  and  after  stating  the  reason  which  led  them  to  conclude 
that  at  least  some  part  of  the  defective  work  was  that  done  by  Mertz 
&  Gibb,  continued :  "  This  being  the  case  —  and  it  being  difficult  to 
place  the  entire  responsibility  where  it  belongs  —  is  the  reason  why 
we  say  to  you  that  the  easiest  way  and  the  best  way  would  be  to 
have  the  work  properly  repaired,  and  ask  Roebling  to  pay  a  proper 
proportion  of  the  expense."  There  seems  to  be  no  answer  to  this 
letter,  but  on  March  30,  1901,  Norcross  again  wrote  to  Mertz  & 
Gibb  stating  that  he  was  informed  that  they  still  refused  to  go  on 
with  the  work  under  these  conditions,  and  stating  :  "  We  now  call 
upon  you  to  perform  your  contract  and  finish  that  work,  and  turn 
it  over  to  us  in  a  manner  satisfactory  to  the  architect,  as  called  for 
by  the  specification.  *  *  *  We  have  borne  with  a  great  deal 
of  annoyance  on  this  plastering,  and  we  certainly  shall  not  stand  it 
any  longer.  We  wish  a  large  force  of  men  put  there  to  finish  up 
the  plastering  of  that  building,  otherwise  we  will  have  to  take  the 
matter  into  our  own  hands,  in  accordance  with  clause  3  of  our  con- 
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tract ;  therefore,  we  hereby  give  you  that  notice."  Upon  the  same 
day  Mertz  &  Gibb  replied  to  this  letter  as  follows :  "  In  reply  to 
year  favor  of  even  date,  would  state  that  we  refuse  to  do  any  repair- 
ing of  any  of  the  cracks  caused  by  other's  work  and  not  attributed 
to  any  defective  material  or  workmanship  on  our  part.  *  *  * 
"We  are  ready  to  carry  out  our  part  of  the  contract,  and  expect  you 
to  do  the  same.  In  going  over  the  second  floor  to-day  we  find  a 
great  many  cracks  in  the  angles  caused  by  the  floors."  To  this  let- 
ter Norcross  replied  on  April  first  and  said :  "  We  have  already 
notified  you  that  unless  your  work  at  that  building  was  carried  along 
in  a  more  satisfactory  manner,  we  should  have  to  put  on  other  men 
—  according  to  clause  3  in  your  contract.  We  beg  to  call  attention 
to  a  clause  in  your  contract  which  reads  as  follows :  In  case  any  of 
said  work  done,  or  material  provided  by  the  said  party  of  the  sec- 
ond part,  shall  be  unsatisfactory  to  the  architect  or  to  the  said  party 
of  the  first  part,  as  your  employers,  then  the  said  party  of  the  second 
part  will,  on  being  notified  thereof  by  the  said  first  part,*  immedi- 
ately remove  such  unsatisfactory  work  or  materials,  and  supply  the 
place  thereof  with  other  work  and  materials  satisfactory  to  the  said 
architect  and  to  the  said  first  party.  *  *  *  We  have  shown  you 
the  easiest  way  out  of  the  matter,  which  is  to  make  the  work  good, 
and  we  will  see  that  part  of  the  amount  is  paid  by  the  Eoebling 
people ;  we  do  not  ask  you  to  look  to  the  Eoebling  people  at  all. 
If  you  do  not  do  this,  we  shall  have  to  put  on  men  to  do  the  work 
and  charge  the  expense  to  your  account  hereafter.  We  also  find 
that  after  all  our  repeated  notices  to  you,  you  have  only  8  plaster- 
ers at  work,  when  you  should  have  at  least  3  times  that  many," 
to  which  letter  Mertz  &  Gibb  replied  on  the  same  day,  stating 
that  they  were  taking  men  from  other  jobs  to  the  hospital 
building,  and  hoped  in  a  day  or  two  to  be  going  with  full 
force.  On  April  fourth  Norcross  wrote  to  Mertz  &  Gibb  stating 
that  in  accordance  with  the  clause  in  the  contract  he  had  put 
on  men  to  cut  out  the  cracks  in  the  plastering  and  to  repair 
them,  calling  upon  them  to  select  an  arbitrator  who  would  act 
with  one  selected  by  the  other  persons  to  determine  who  was 
responsible  for  the  cracks,  notifying  Mertz  &  Gibb  to  smooth  some 
plastering  with  sand  paper  and  do  the  patching  which  was  a  part  of 
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their  contract,  and  closing  as  follows:  "In  accordance  with  our 
former  notice  to  yon,  unless  you  put  men  on  this  work  at  once,  we 
will  proceed  to  hire  them  and  charge  the  same  to  your  account 
This  work  must  not  be  delayed  any  longer  by  obstructions  on  yonr 
part." 

Thus  the  situation  on  April  fourth  was  that  after  repeated 
demands  on  Mertz  &  6ibb  to  do  certain  work  which  it  was  alleged 
they  were  bound  to  do  under  the  contract,  and  which  they  had 
refused  to  do,  Norcross  had  put  men  on  to  do  this  work,  and  then 
demanded  that  they  proceed  to  do  the  balance  of  the  work,  or  upon 
a  failure  to  do  so  Norcross  would,  under  the  provisions  of  the  con- 
tract, to  which  attention  has  been  called,  employ  men  to  do  this 
work  and  charge  it  to  the  amount  to  be  paid  by  them  to  Mertz  & 
Oibb.  It  is  not  disputed  that  Norcross  had  a  right  to  give  this 
notice,  and.it  is  not  disputed  that  Norcross  had  a  right  to  employ 
men  to  repair  those  cracks,  whether  Mertz  &  Gibb  were  bound  to 
repair  them  under  the  contract  or  not.  If  Mertz  &  Qibb  were  not 
bound  to  repair  them,  then  Norcross  could  not  have  charged  against 
Mertz  &  Gibb  the  amount  that  they  paid  for  repairing  the  cracks. 
If  Mertz  &  Gibb  were  bound  to  repair  those  cracks,  Norcross  had 
the  right  to  employ  the  men,  as  Mertz  &  Gibb  had  refused  to  do 
the  work,  and  charge  the  amount  to  Mert2  &  Gibb  upon  the  final 
completion  of  the  work.  Norcross,  therefore,  certainly  was  acting 
within  his  rights  in  employing  these  men,  and  to  that  certainly 
Mertz  &  Gibb  could  have  no  objection.  At  this  same  time,  on 
April  fourth,  Mertz  &  Gibb  were  duly  notified  to  complete  their 
work  under  the  contract,  which  they  admitted  they  were  bound  to 
complete,  and  of  the  progress  of  which  work  constant  complaint 
had  been  made  in  the  correspondence  before  set  out,  and  then  dis- 
tinct notice  was  given  that  unless  they  put  men  on  the  work  at  once 
Norcross  wonld  proceed  to  hire  them  and  to  charge  the  cost  to  their 
account ;  and  that  the  work  could  not  be  delayed  any  longer  by  the 
obstruction  on  the  part  of  Mertz  &  Gibb.  Mertz  &  Gibb  then  had 
the  notice  provided  for  by  the  contract  They  had  then  notice  to 
complete  the  work  under  the  contract  which  they  conceded  they 
were  bound  to  do,  or  in  default,  Norcross  would  employ  men  to  do 
the  work  and  charge  the  cost  to  Mertz  &  Gibb.  Up  to  this  point 
this  correspondence  speaks  for  itself.     Mertz  &  Gibb  in  their  letters 
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seem  to  have  conceded  that  the  work  was  not  progressing  as  required 
by  the  contract,  for  there  were  promises  that  more  men  would  be 
put  to  work  and  that  the  work  would  progress  satisfactorily.  From 
the  date  of  this  letter  of  April  fourth,  Mertz  testified  that  they  were 
proceeding  with  the  work  under  the  contract ;  that  on  April  tenth 
the  plasterers'  delegate  came  in  the  building  and  Mertz  had  a  conver- 
sation with  him  ;  that  about  three  days  afterwards  Mertz  was  notified 
by  this  delegate  to  come  to  the  plasterers'  union  ;  that  he  did  not  go 
to  the  rooms,  and  the  next  morning  the  men  struck  work  on  the  build- 
ing ;  Mertz  further  testified  that  he  had  asked  the  plasterers'  dele- 
gate whether  he  thought  it  was  right  that  he  should  send  some  men 
to  the  building  to  repair  certain  cracks  in  the  building  without  ask- 
ing '*  us  the  cause  of  the  trouble ; "  that  "  he  sent  the  men  in  there  for 
Norcross  Bros,  over  our  head  and  Norcross  Bros,  and  ourselves  had 
some  controversy  in  regard  to  these  cracks  before  and  without  set- 
tling the  question  at  all,  through  the  delegate  then,  the  superin- 
tendent put  on  some  plasterers  in  the  building  in  connection  with  our 
work,  but  they  were  working  for  Norcross  Bros.,  and  I  asked  the 
delegate  whether  he  thought  this  was  right,  without  asking  us  first 
the  cause  of  the  trouble ; "  that  to  that  the  delegate  said  he  did, 
whereupon  Mertz  asked  him  who  he  thought  he  was  talking  to ; 

that  the  delegate  replied  that  "  he  did  not  give  a  d who  he  was 

talking  to ; "  that  Mertz  replied  that  "  if  he  went  on  like  that  I 
would  put  him  out  of  the  building,"  whereupon  they  parted,  and  it 
was  in  consequence  of  this  dispute  that  the  strike  was  ordered  ;  that 
the  delegate  requested  Mertz  to  go  to  the  plasterers'  union  on  Tues- 
day night,  but  Mertz  refused  to  go,  and  the  next  day  the  men 
refused  longer  to  work  for  him.  This  is  the  account  which  Mertz 
gives  of  the  cause  of  the  strike  which  resulted  in  the  men  leaving 
the  work.  Mertz  evidently  has  the  dates  somewhat  confused,  as  it 
seems  to  have  been  afterwards  conceded  on  both  sides  that  the  strike 
happened  on  April  tenth  as  a  result  of  Mertz's  refusal  to  confer 
with  the  plasterers'  union  on  the  ninth,  and  that,  as  this  interview  with 
the  delegate  happened  two  or  three  days  before,  it  must  have  been 
the  sixth  or  seventh  of  April,  the  notice  to  which  attention  has  been 
called  having  been  served  upon  Mertz  &  Oibb  on  the  fourth  of 
April.  At  any  rate,  on  the  tenth  of  April  the  men  struck  and  Mertz 
testifies  that  he  notified  Norcross'  superintendent  of  that  fact. 
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Mertz  testified,  and  the  court  found,  that  Norcross  took  the  work 
out  of  the  hands  of  Mertz  &  Gibb  on  the  following  day  (April 
eleventh),  but  that  seems  to  have  been  a  mistake.  Mertz  confesses 
that  he  had  no  personal  knowledge  of  what  happened  in  the  build- 
ing after  the  men  struck.  Undoubtedly  there  were  plasterers  work- 
ing at  the  building  during  the  week,  but  it  would  appear  that  they 
were  all  plasterers  who  were  employed  by  Norcross  in  repairing  the 
cracks  which  Mertz  &  Gibb  had  been  notified  to  repair,  but  which 
they  had  refused  to  repair  as  not  called  for  by  the  contract. 

On  April  sixteenth  Norcross  wrote  a  letter  to  Mertz  &  Gibb  in 
which  he  said  :  '^  The  matter  of  the  delay  to  the  plastering  at  the 
Lying-in  Hospital  building  is  assuming  very  serious  proportions  and 
we  must  now  again  call  upon  you  for  the  last  time  to  put  in  a  sufficient 
number  of  men  to  finish  it  according  to  contract,"  and  stating  that 
the  reason  that  the  men  refused  to  work  was  caused  by  the  defend- 
ant's language  to  the  delegate  which  was  caused  by  the  fact  that  he 
had  brought  the  delegate  to  task  for  giving  Norcross  men  to  finish 
up  the  cracks  in  the  plastering  which  Mertz  &  Gibb  had  refused  to 
do ;  this  '^  changes  the  strike  aspect  of  the  case  entirely  and  leaves 
you  responsible  for  the  actions  of  the  men ;  it  is,  therefore,  your 
duty  to  at  once  go  before  the  board  as  they  requested  you  before, 
and  have  this  matter  settled  once  for  all.  We  shall  not  wait  any 
longer  than  this  day  at  6  o'clock  as  you  have  already  had  your  three 
days'  notice  according  to  the  contract.  If  you  cannot  furnish  the 
necessary  men  after  that  time  we  will  finish  the  plastering  our- 
selves at  the  least  possible  expense  and  charge  it  to  your  account." 
No  answer  appears  to  have  been  received  to  the  letter,  whereupon 
Norcross  went  on  and  completed  the  work,  and  there  was  undis- 
puted testimony  that  they  paid  out  an  amount  largely  in  excess  of 
that  remaining  unpaid  upon  the  Mertz  &  Gibb  contract.  On  April 
tenth  the  men  refused  to  work  for  Mertz  &  Gibb  and  after  that 
they  made  no  attempt  to  complete  the  work ;  never  expressed  any 
willingness  to  proceed,  simply  abandoned  it  until  August  seventh 
when,  in  consequence  of  financial  difficulties,  a  receiver  of  the  firm 
was  appointed. 

Now,  these  facts  are  not  disputed.  They  are  conceded  by  subse- 
quent letters  from  Mertz  &  Gibb  to  Norcross,  and  there  is  no  evi- 
dence to  show  that  Mertz  &  Gibb  could  possibly  at  any  time  after 
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the  tenth  of  April  have  procured  workmen  to  complete  their  con- 
tract. Unless  they  are  relieved  from  their  obligation  to  finish  this 
work  by  reason  of  the  clause  of  the  contract  to  which  attention  has 
been  called,  it  would  seem  to  be  clear  that  at  the  time  the  lien  was 
filed  there  was  no  money  due  to  Mertz  &  Gibb  and  that  no  money 
subsequently  became  due.  The  contract  expressly  provides  that 
the  work  is  to  be  pushed  forward  as  rapidly  as  possible  provided 
Mertz  &  Gibb  are  not  obstructed  or  delayed  in  the  prosecution  or 
completion  of  the  work  "  by  the  abandonment  of  the  work  by  the 
employees  through  no  default  of  his,  in  which  event  an  extension  of 
time  equivalent  to  such  delay  shall  be  granted  upon  application  to  the 
said  first  party  in  writing  within  twenty-four  hours  of  the  occurrence 
of  such  delay." 

For  several  reasons  it  appears  to  me  that  upon  the  undisputed 
testimony  Mertz  &  Gibb  have  not  brought  themselves  within  this 
provision  of  the  contract.  In  the  first  place,  no  application  in 
writing  was  presented  to  Norcross  within  twenty-four  hours  of  the 
happening  of  the  delay.  Mertz  swears  that  he  saw  Norcross'  mana- 
ger and  Norcross  ad\'ised  him  to  wait  a  day  or  two  and  see  what 
would  happen,  but  no  written  application  for  an  extension  of  time 
in  writing  was  made.  The  delay  continued  according  to  the  clear 
weight  of  the  evidence  until  the  sixteenth  before  anything  was 
done,  upon  which  day  Mertz  &  Gibb  were  notified  that  unless  they 
procured  men  on  the  next  day,  Norcross  would  take  charge  of  the 
work  himself.  They  made  no  answer  to  this  application  at  all ;  and, 
so  far  as  appears,  never  made  any  attempt  after  that  to  complete 
the  work. 

In  the  second  place  it  is  apparent  that  the  cause  of  the  strike  was 
through  the  default  of  Mertz  &  Gibb.  What  men  he  had  at  work  were 
working  on  the  building,  when  Mertz  himself  called  the  plasterers' 
delegate  to  account  for  furnishing  Norcross  with  men  to  fill  up  the 
cracks  in  this  building.  Norcross  had  again  and  again  called  on 
Mertz  &  Gibb  to  perform  that  work.  They  had  refused.  Norcross 
had  given  them  notice  under  the  contract  that  in  case  of  their 
continued  refusal  Norcross  would  do  that  work.  Mertz  &  Gibb 
had  still  refused,  and  Norcross  had  a  perfect  right  to  do  the  work. 
The  question  as  to  who  was  to  pay  for  it  was  to  be  determined 
thereafter.     It  certainly  was  no  business  of  Mertz  &  Gibb  to  inter- 
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fere  with  Norcross  in  doing  the  work,  or  to  call  the  plasterers'  asso- 
ciation to  account  because  they  allowed  their  men  to  do  that  work. 
According  to  Mertz's  own  account,  his  language  to  the  delegate  in 
consequence  of  that  dispute  was  the  cause  of  the  strike.  It  cer- 
tainly cannot  be  said  that  such  a  strike  was  "  through  no  default  of 
his."  Norcross  was  constructing  an  expensive  building,  the  neces- 
sity of  the  situation  requiring  that  the  various  sub-contractors  should 
keep  up  with  their  work.  Mertz  &  Gibb's  delay  in  the  perform- 
ance of  their  contract  had  been  the  cause  of  remonstrance  after 
remonstrance  from  Norcross,  and  certainly  there  must  have  been 
some  time  at  which  the  situation  absolutely  required  Norcross  to 
take  the  work  out  of  their  hands  and  complete  it.  Here,  the  whole 
work  was  suddenly  brought  to  a  stop  by  the  men  refusing  to  work 
longer  for  Mertz  &  Gibb,  and  this  refusal  brought  on  by  the 
unreasonable  and  unjustifiable  complaint  of  Mertz  that  Norcross  had 
been  allowed  to  obtain  men  to  do  his  own  work,  without  the  consent 
of  Mertz  &  Gibb.  Mertz  &  Gibb  never  did  make  up  their  dis- 
pute with  the  union  and,  so  far  as  appears,  were  never  thereafter 
able  to  complete  this  work  ;  and  I  think  that  upon  the  overwhelming 
weight  of  evidence  it  is  quite  apparent  that  this  whole  difficulty  was 
caused  by  the  neglect  and  refusal  and  inability  of  Mertz  &  Gibb 
to  complete  the  work  that  they  had  agreed  to  do  and  to  comply 
with  their  contract. 

I  also  think  that  by  a  great  preponderance  of  evidence  the  amount 
of  work  that  Mertz  &  Gibb  left  undone  at  the  time  the  contract  was 
in  effect  abandoned  by  them  was  much  in  excess  of  the  amount 
which,  according  to  Mertz's  testimony,  was  unfinished  at  the  time 
they  abandoned  tlie  work.  The  whole  testimony  upon  which  the 
finding  that  work  of  the  value  of  $2,800  remained  to  be  done  to 
entitle  Mertz  &  Gibb  to  the  total  amount  to  be  paid  to  them  under 
the  contract  was  based  upon  the  testimony  of  Mertz.  He  testified 
as  to  the  work  that  remained  to  be  completed  and  that  it  would 
cost  $2,800  to  finish  it.  He  is  contradicted  by  his  letter  that  lie 
wrote  to  the  defendant  on  May  first.  That  letter  pretends  to  give  a 
brief  statement  of  the  facts  showing  the  present  relations  of  the 
parties  to  the  contract,  and  says  :  "  We  have  performed  all  of  the 
work  under  our  contract,  except  about  $8,800  worth.  We  are 
unable  to  complete  that,  on  account  of  the  abandonment  of  the 
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work  by  our  employees.  We  claim  that  this  abandonment  was 
without  any  default  on  our  part.  You  claim  that  the  abandonment 
was  a  strike,  alleged  to  have  been  induced  by  our  conduct  toward 
the  delegate  of  a  labor  union."  Mertz  when  confronted  with  this 
letter  admits  that  he  dictated  it,  that  he  read  it  over,  signed  it  and 
sent  it,  but  he  states  that  he  did  not  mean  to  say  that  there  was 
$8,800  worth  of  work  not  finished,  but  that  he  was  to  receive  that 
amount  from  Norcross  when  the  contract  was  completed ;  but  the 
letter  shows  that  that  could  not  have  been  his  meaning.  He  was 
speaking  of  the  completion  of  the  contract,  not  of  the  amount  that  he 
would  be  entitled  to  receive  upon  the  completion  of  the  contract ; 
and  from  the  whole  letter  it  is  quite  evident  that  it  was  written  under 
what  he  speaks  of  in  his  letter,  as  the  advice  of  "  reliable  counsel." 
It  is  not  conceivable  that  a  carefully  prepared  letter,  written  under 
the  advice  of  counsel,  could  have  contained  such  a  mistake  as  Mertz 
seeks  to  show  that  it  contained  ;  and  in  the  face  of  the  evidence  by 
the  defendant  showing  that  a  much  larger  amount  of  work  was 
undone  than  that  testified  to  by  Mertz,  and  that  the  cost  of  doing  that 
work  was  several  thousand  dollars  more  than  the  total  amount  tliat 
would  have  been  payable  to  Mertz  &  Gibb  by  Norcross,  if  they 
had  completed  their  work,  I  do  not  think  that  the  finding  that  the 
work  left  undone  amounted  to  $2,800  was  sustained  by  the  evidence. 
Taking  this  controversy  as  it  stands,  the  que&tion  is  whether  the 
plaintiff,  who  furnished  Mertz  &  Gibb  with  materials  to  do  their 
work,  or  Norcross,  who  was  compelled  to  do  the  work  left  undone 
by  Mertz  &  Gibb,  at  an  expense  in  excess  of  what  Mertz  & 
Gibb  were  to  receive,  is  to  bear  the  loss ;  to  impose  a  liability  for 
that  loss  upon  Norcross  it  must  appear  that  Norcross  did  owe 
Mertz  &  Gibb  the  amount  that  the  plaintiff  claimed  from  Mertz  & 
Gibb.  It  seems  to  me  that  if  Mertz  &  Gibb  had  been  plaintiffs 
and  were  suing  Norcross  to  recover  a  balance  due  upon  a  contract, 
that  Norcross  could  not  be  held  liable,  and  as  the  plaintiff  can  only 
recover  the  amount  that  was  due  by  Norcross  to  Mertz  &  Gibb,  I 
think  that  there  was  nothing  due  and  that  the  plaintiff  was  not 
entitled  to  recover.  The  order  given  by  Mertz  &  Gibb  in  favor  of 
plaintiff  and  which  was  accepted  by  Norcross,  does  not  justify  a 
recovery  against  Norcross,  because,  so  far  as  appears,  all  moneys 
agreed  to  b*  paid  to  plaintiff,  except  the  twenty-five  per  cent  of  the 
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value  of  the  materials  furnished,  had  been  paid,  and  as  that  twenty- 
five  per  cent  was  to  be  paid  out  of  the  amount  due  on  the  last  pay- 
ment to  Mertz  &  Gibb  when  the  plastering  work  was  finished,  and 
as  no  last  payment  ever  became  due  to  Mertz  &  Gibb,  they  never 
having  finished  the  plastering  work,  nothing  was  due  to  the  plaintiff. 
It  follows  that  the  judgment  appealed  from  must  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Van  Brunt,  P.  J.,  McLaughlin,  Hatch  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


PiETBo  RoNcoBONi,  Respoudcut,  V.  Rudolph  Gross  and  Alexander 
J.  Gross,  Doing  Business  under  the  Firm  Name  and  Style  of 
The  American  Conserve  Company,  Appellants. 

An  order  ac^udging  a  party  guilty  of  a  criminal  contempt  mtist  set  forth  the 
particular  circumstances. 

An  order  adjudging  the  defendants  in  an  action  guilty  of  a  criminal  contempt 
for  disobeying  an  injunction  pendente  lite,  which  does  not  set  forth  the  par- 
ticular circumstances  of  the  offense,  as  required  by  section  11  of  the  Code  of 
Civil  Procedure,  is  fatally  defective;  a  general  statement  that  the  defendants 
disobeyed  the  injunction  order  is  insufficient. 

Appeal  by  the  defendants,  Rudolph  Gross  and  another,  doing 
business  under  the  firm  name  and  style  of  The  American  Conserve 
Compan}',  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  New  York  on  the  23d  day  of  December,  1903,  adjudg- 
ing the  defendants  guilty  of  a  criminal  contempt  of  court  in  dis- 
obeying an  order  entered  in  this  action  on  the  30th  day  of  Novem- 
ber, 1903. 

Edward  HymeSy  for  the  appellants. 

Louis  Steckler^  for  the  respondent. 

Van  Brunt,  P.  J. : 

Throughout  the  papers  in  this  case  the  orders  are  spoken  of  as 
being  the  orders  of  the  justice  who  directed  their  entry.     It  will  be 
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observed  that  they  were  not  judge's  orders,  but  orders  of  the  court, 
and  should  have  been  styled  as  such,  they  not  being  orders  of  the 
justice,  but  of  the  court  over  which  he  presided. 

On  the  30th  of  November,  1903,  an  order  was  entered  in  this 
action  enjoining  and  restraining  the  defendants  during  its  pendency 
and  until  the  further  order  of  the  court  from  in  any  manner  using 
the  words  "  Conserva  Di  Tomate  "  as  a  description  of  any  tomato 
preserves  or  paste,  etc.  It  being  claimed  by  the  plaintifE  that  the 
defendants  violated  this  injunction  on  the  11th  of  December,  1903, 
an  order  to  show  cause  was  procured  requiring  them  to  show  cause 
why  they  should  not  be  punished  as  and  for  a  contempt  of  court, 
because  of  the  violation  of  the  injunction  above  mentioned. 

Upon  the  hearing  of  this  motion  evidence  amply  suflScient  to 
justify  the  conviction  of  the  defendants  of  such  violation  was  pre- 
sented to  the  court,  and  thereupon  an  order  was  entered  granting 
the  motion,  and  ordering  that  the  defendants  and  each  of  them  be 
punished  as  and  for  a  criminal  contempt  in  disobeying  the  order 
entered  herein  on  the  30th  of  November,  1903,  and  fining  the 
defendants  the  sum  of  $100. 

From  this  order  the  defendants  have  appealed,  and  the  only 
question  which  it  is  necessary  to  consider  upon  this  appeal  is  as  to 
the  sufficiency  of  the  order  adjudging  the  defendants  guilty  of  con- 
tempt, it  being  claimed  that  it  does  not  comply  with  the  provisions 
of  the  Code  in  reference  to  criminal  contempts,  in  that  it  fails  to  set 
out  or  describe  the  act  or  acts  constituting  the  alleged  contempt. 
This  objection  seems  to  be  well  taken.  Section  8  of  the  Code  of 
Civil  Procedure  defines  criminal  contempts,  under  the  3d  subdivi- 
sion of  which  section  the  acts  of  the  defendants  would  fall. 
Section  9  provides  for  the  punishment  for  criminal  contempts; 
section  10  provides  for  the  procedure  for  the  punishment  for  such 
contempts  when  committed  in  view  of  the  court  or  otherwise ;  and 
section  11  specifies  the  requisites  of  commitment.  It  is  as  follows : 
**  "Where  a  person  is  committed  for  such  a  contempt  the  particular 
circumstances  of  his  offence  must  be  set  forth  in  the  mandate  of 
commitment." 

In  the  case  at  bar  there  is  a  general  statement  of  the  disobedience 
oi  the  order  of  the  30th  of  November,  1903,  but  the  particular  cir- 
cumstances which  constituted  such  disobedience  are  nowhere  set 
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forth  in  the  order  appealed  from.  The  requirements,  therefore,  of 
section  11  of  the  Code  of  Civil  Procedure  have  not  been  complied 
with,  and  the  order  is  improper  for  that  reason. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  remitted  to  Special  Term  for  further  action. 

Patterson,  Ingbaham,  Hatch  and  Lauohlin,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
matter  remitted  to  Special  Term  for  further  action. 


Fannie  S.  Wheelbb,  Respondent,  v.  William  F.  Norton  and 
William  Dalton,  Appellants. 

Negligence  and  tretpasi  —  complaint  alleging  facte  eetoMiehing  both  —  injury  to  a 
water  pipe  from  blaetingfor  a  eubway,  causing  the  flooding  of  plainiiff^e  premisee 
—  t?^e  proximate  cauee  is  the  one  setting  the  other  cause  in  operation. 

Sub-contractors  engaged  in  excavating  the  rapid  transit  subway  in  the  city  of 
New  York,  who,  in  the  process  of  blasting  rock,  break  a  water  main,  the  water 
from  which  fldws  upon  and  injures  adjoining  property,  are  liable  in  trespass 
to  the  owner  of  such  property. 

Where  it  appears  that  the  sub-contractors  placed  the  dynamite  with  which  the 
blasting  was  done  within  a  foqt  of  the  water  pipe,  which  was  nearer  than  the 
rules  of  the  department  of  water  supply  permitted,  and  that  they  neglected  to 
turn  off  the  water  or  to  protect  the  pipe  in  any  way,  although  they  had  been 
previously  warned  of  the  danger  of  breaking  the  pipe,  and  that  the  rock  could 
have  been  removed  by  other  methods,  which,  if  employed,  would  not  have 
injured  the  pipe,  liability  on  the  part  of  the  sub-contractors  nuiy  be  predicated 
on  the  ground  of  negligence. 

The  fact  that  the  water  pipe  was  laid,  in  violation  of  the  rules  of  the  water 
department,  upon  rock,  and  not  upon  soft  material,  does  not  excuse  the  sub- 
contractors from  liability,  as  the  proximate  cause  of  the  breaking  of  the  pipe 
was  the  blast  and  not  the  manner  in  which  the  pipe  was  laid. 

The  proximate  cause  is  the  efficient  cause,  the  one  which  necessarily  sets  the 
other  cause  in  operation. 

Where  the  complaint  in  an  action  is  so  framed  as  to  permit  a  recovery  either  upon 
the  ground  of  trespass  or  negligence,  and  the  trial  is  conducted  on  the  theory 
that  a  recovery  can  be  had  on  either  ground,  and  judgment  is  rendered  against 
the  defendants  without  specifying  the  ground  of  liability,  the  fact  that  the 
trial  justice,  as  indicated  in  a  memorandum  made  by  him,  held  that  the  defend- 
ants were  liable  in  trespass,  does  not  prevent  the  Appellate  Division  from 
affirming  the  judgment  on  the  ground  that  the  defendants  were  guilty  of  neg- 
ligence if  the  evidence  is  sufficient  to  sustain  a  finding  to  that  effect. 
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Appeal  by  the  defendants,  William  F.  Norton  and  another,  from 
an  order  of  the  Appellate  Term  of  the  Supreme  Court,  first  depart- 
ment, entered  in  the  office  of  the  clerk  of  said  court  on  the  9th  day 
of  November,  1903,  as  resettled  by  an  order  entered  in  said  clerk's 
office  on  the  25tli  day  of  November,  1903,  affirming  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Manhat- 
tan, in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said 
Municipal  Court  on  the  9th  day  of  March,  1903,  and  also  (as  stated 
in  the  notice  of  appeal)  from  a  judgment  entered  in  the  office  of 
the  clerk  of  the  sdd  Municipal  Court  on  the  14th  day  of  November, 
1903,  upon  said  order  of  affirmance. 

Z.  Laflvrh  KeUogg^  for  the  appellants. 

JcLcob  Marksy  for  the  respondent. 

MoLaughun,  J. : 

The  defendants,  the  sub-contractors  engaged  in  excavating  for 
the  rapid  transit  subway  in  the  city  of  New  York,  on  the  8th  of 
August,  1901,  by  blasting  rock,  broke  a  twelve-inch  water  pipe 
from  which  water  escaped,  flowed  onto  premises  occupied  by  the 
plaintiff,  and  injured  her  property,  and  this  action  was  brought  to 
recover  the  damages  sustained.  She  had  a  judgment  in  the 
Municipal  Court  of  the  city  of  New  Yorft,  which  was  affirmed  by 
the  Appellate  Term,  and  defendants,  by  permission,  have  appealed 
to  this  court. 

The  complaint  is  framed  so  as  to  permit  a  recovery  either  for 
trespass  or  negligence,  which  fact  seems  to  have  been  entirely  satis- 
factory to  the  defendants,  inasmuch  as  so  far  as  appears  they  made 
no  effort  either  before  or  at  the  trial  to  compel  the  plaintiff  to  elect 
upon  which  ground  she  would  claim  a  recovery,  and  the  trial  seems 
to  have  proceeded  upon  the  theory  that  a  recovery  might  be  had 
upon  either  ground,  as  evidence  was  introduced  which  tended  to 
establish  both  trespass  and  negligence. 

The  trial  court,  as  appears  from  a  memorandum  of  the  trial 
justice,  held  the  defendants  liable  as  trespassers  and  this  seems  to 
liave  been  the  view  of  the  Appellate  Term  on  the  reargument, 
although  on  the  first  argument  defendants  were  held  liable  as  for 
negligence. 

App.  Div.— Vol.  XCIL        24 
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I  tJiink  the  defendants  were  liable  as  trespassers  for  tlie  damage 
done  to  plaintiffs  property.  It  lias  been  held  by  a  long  line  of 
anthorities  in  this  State  that  throwing  rocks  or  debris  upon  another 
person's  property,  thereby  causing  him  damage,  makes  one  liable  as 
a  trespasser,  and  this  irrespective  of  whether  soch  person  be  gnilty 
of  negligence  or  not  I  am  nnablo  to  see  any  distinction  between 
causing  damage  to  property  by  water  and  causing  it  by  rocks  and 
debris.  A  leading  case  on  the  subject  is  Ifay  v.  Cohoes  Co.  (2  N.  Y. 
159).  There,  defendant,  in  blasting  upon  its  own  land,  tlirew  frag- 
ments of  rock  against  plain tifiPs  house  which  stood  upon  land 
adjoining.  No  proof  of  negligence  in  blasting  was  established,  bnt 
defendant  was,  nevertheless,  held  liable.  .  Gardinxs,  J.,  delivering 
the  opinion  (and  his  remarks  are  as  applicable  to  the  case  before  us  as 
they  were  there),  said :  "  The  defendants  had  the  right  to  dig  the  canal. 
The  plaintiff,  the  right  to  the  undisturbed  possession  of  his  proi^erty. 
If  these  rights  conflict,  the  former  must  yield  to  the  latter  as  the 
more  im{K)rtant  of  the  two,  since,  upon  grounds  of  public  policy,  it 
is  better  that  one  man  should  surrender  a  particular  use  of  his  land 
than  that  another  should  be  deprived  of  the  beneficial  use  of  his 
property  altogether,  which  might  be  tlie  conseqnehoe  if  the  privi- 
lege of  the  former  should  be  wholly  unrestricted.  The  case  before 
us  illustrates  this  principle.  For,  if  the  defendants  in  excavating 
their  canal,  in  itself  a  lawful  use  of  tiieir  land,  could,  in  the  man- 
ner mentioned  by  the  witnesses,  demolish  the  stoop  of  the  plaintiff 
with  impunity,  they  might  for  the  same  purpose,  on  the  exercise 
of  reasonable  care,  demolish  iiis  house  and  thus  deprive  him  of  all 
use  of  his  property.  *  *  *  He  may  excavate  a  canal,  but  he 
cannot  cast  the  dirt  or  stones  upon  the  land  of  his  neighbor,  either 
•by  human  agency  or  the  force  of  gunpowder.  If  he  cannot  con- 
struct the  work  without  the  adoption  of  such  means,  lie  must 
abandon  that  mode  of  using  his  proj^erty,  or  be  held  responsible  for 
all  damages  resulting  therefrom.  He  will  not  be  permitted  to  accom- 
plish a  legal  object  in  an  unlawful  manner.'* 

This  case  was  followed  in  Trernain  v.  Cohoes  Co.  (2  N.  Y.  163), 
cited  with  approval  in  St.  Peter  v.  Denison  (58  id.  416),  and  in 
Mair€  v.  Manhattan  Heal  Estate  Association  (89  id.  498).  In  the 
Mairs  case  defendant  was  held  liable  without  proof  of  negligence 
for  making  an  excavation  upon  its  own  land,  through  which,  during 
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a  heavy  rain,  water  found  its  way  into  the  cellar  of  the  adjoining 
owner — and  this  notwithstanding  the  fact  the  excavation  was 
made  under  a  license  from  the  municipal  authorities.  Judge 
Rapallo,  delivering  the  opinion  of  the  court,  said ;  *'  The  rights  of 
the  parties  in  such  a  case  do  not  depend  upon  the  same  principles 
as  in  cases  where  the  wrong  complained  of  consists  of  an  interference 
with  a  public  highway  to  the  injury  of  the  traveling  public ;  but 
upon  the  principle  of  Say  v.  Cohoes  Co.  (2  N.  Y.  159);  SL 
Peter  v.  Benieon  (58  id.  416  ;  17  Am.  Eep.  268) ;  Jutie  v.  Hughes 
(67  N.  Y.  267),  in  which  it  is  held  that  where  one  is  making  improve- 
ments on  his  own  premises,  or  without  lawful  right,  trespasses  upon 
or  injures  his  neighbor's  property  by  casting  material  thereon,  he  is 
liable  absolutely  for  the  damage,  irrespective  of  any  question  of 
care  or  negligence.  A  license  from  tiie  mnnicipal  authorities  can* 
not  affect  the  question  of  responsibility  in  such  cases." 

The  Hay  case  was  also  cited  with  approval,  and  the  doctrine  there 
announced  reaffirmed  in  the  recent  case  of  Sullivan  v.  Dunham 
(161 N.  Y.  290),  Judge  Vann  saying :  "  We  think  that  the  Hay  case 
has  always  been  recognized  by  this  court  as  a  sound  and  valuable 
authority.  After  standing  for  fifty  years  as  the  law  of  the  State 
upon  the  subject,  it  should  not  be  disturbed,  and  we  have  no  inclina- 
tion to  disturb  it.  It  rests  upon  the  principle  founded  in  public 
policy  that  the  safety  of  property  generally  is  superior  in  right  to  a 
particular  use  of  a  single  piece  of  property  by  its  owner.  It  renders 
the  enjoyment  of  aU  property  more  secure  by  preventing  such  a  use 
of  one  piece  by  one  man  as  may  injure  all  his  neighbors." 

Here  the  act  of  the  defendants  broke  the  pipe  which  caused  the  water 
to  flow  upon  plaintiff's  land  and  do  her  damage.  Their  act  was  the;' 
direct  and  proximate  cause  of  her  injury,  and  they  should  make^- 
good  the  same,  whether  their  act  was  a  negligent  one  or  not.  One: 
person  cannot  use  his  property  to  the  detriment  of  his  neighbor 
withou  t  making  good  the  loss  sustained.  Had  the  plaintiff's  property 
been  injured  by  a  piece  of  the  pipe  being  thrown  on  her  premises 
I  do  not  believe,  under  the  authorities  cited,  it  could  be  seriously 
questioned  but  what  the  defendants  would  be  liable  as  trespassers,, 
and  I  am  unable  to  see  any  distinction  between  iron  thrown  and 
water  flowing  thereon. 
.  If  I  am  correct  in  this  conclusion,  then  it  necessarily  follows 
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that  the  judgment  is  right  and  must  be  affirmed,  and  this  irrespec- 
tive of  whether  the  defendants  were  negligent  in  putting  off  the 
blast. 

I  am  also  of  the  opinion  that  the  evidence  was  sufficient  to  jus- 
tify a  recovery  upon  the  ground  of  negligence.  The  complaint,  as 
already  indicated,  was  framed  and  the  trial  evidently  proceeded 
upon  the  theory  that  a  recovery  might  be  had  upon  this  ground  as 
well  as  trespass,  and  the  fact  that  the  trial  justice,  as  indicated  in 
his  memorandum,  held  defendants  liable  for  a  trespass  does  not 
prevent  an  affirmance  of  the  judgment  on  the  ground  of  negligence, 
if  the  evidence  is  sufficient  to  sustain  a  finding  to  this  effect.  The 
memorandum  of  the  trial  justice  is  no  part  of  the  judgment  itself, 
nor  does  it  exclude  the  idea  that  the  judgment  was  not  the  result 
of,  or  based  upon,  a  finding  of  negligence.  The  evidence  is  amply 
sufficient  to  sustain  a  finding  of  negligence.  Bearing  upon  this 
question,  it  appeared  that  prior  to  the  time  the  pipe  was  broken 
defendants  drilled  holes  for  the  purpose  of  blasting  within  a  foot 
or  so  of  the  place  where  the  break  subsequently  occurred,  which 
were  nearer  to  the  pipe  than  the  rules  of  the  department  of  water 
supply  permitted ;  that  a  quantity  of  dynamite  was  exploded  in 
some  or  all  of  these  holes  without  taking  the  precaution  to  turn  off 
the  water,  which  might  have  been  done,  or  to  protect  the  pipe  in 
any  way.  Not  only  this,  but  it  also  appeared  that  the  rock  which 
was  blasted  could  have  been  removed  by  "wedging"  or  by  break- 
ing it  with  a  hammer,  and  if  either  method  had  been  employed  the 
pipe  would  not  have  been  broken,  and  that  the  defendants'  fore- 
man, prior  to  the  accident,  was  told  that  he  would  "  burst  that  pipe 
*  *  *  if  you  are  not  careful,"  to  which  he  responded  :  "  I  will 
taVe  care  of  the  pipe."  The  use  of  high  explosives,  under  the  cir- 
cumstances here  detailed,  in  such  close  proximity  to  a  twelve-inch 
water  main,  through  which  the  water  was  flowing,  was  a  careless 
act,  and  one  which  a  careful  and  prudent  person  would  not  have 
done,  especially  when  the  same  result  could  have  been  accomplished 
without  the  use  of  such  means.  {Booth  v.  H.j  W.  A  O,  T,  li.  JS. 
Co.,  140  N.  T.  267.) 

But  it  is  urged  that  if  defendants  were  negligent  they  cannot  be 
held  liable  for  the  damages  sustained,  inasmuch  as  their  negligence 
was  not   the  proximate  cause  of  the  damage.     What  is  claimed 
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in  this  respect  is  that  the  pipe  was  laid,  in  violation  of  the  rules  of 
the  water  department,  npon  rock  and  not  upon  soft  material.  As 
already  said,  the  defendants  put  off  the  blast.  This  broke  the  pipe, 
and  was  the  proximate  cause  of  plaintiff's  damage.  {La/idlcm  v. 
ScLge^  158  N.  Y.  73.)  The  proximate  cause  is  the  efficient  cause,  the 
ope  which  necessarily  sets  the  other  cause  in  operation. 

Upon  both  grounds,  therefore,  I  think  the  determination  is  right 
and  should  be  affirmed,  witli  costs.  The  appeal  from  the  judgment 
should  be  dismissed. 

Van  Bbunt,  P.  J.,  O'Brien  and  Hatch,  J  J,,  concurred ;  Ingba- 
HAM,  J.,  concurred  on  last  ground. 

Judgment  affirmed,  with  costs. 


Thomas  B.  Hidden,  Eespondent,  v.  Fked  S.  Godpket  and  Others, 
Defendants,  Impleaded  with  Mabion  E.  D.  Van  Dyke, 
Appellant. 

Judgment  of  mortgoffe  forecloiure,  entered  qfter  an  answer  was  overruled  as  friwh 
lou*  —  order  overruling  answer  reversed  on  a/ppeal  —  the  Special  Term  must  vacate 
the  judgment. 

One  af  the  defendants  in  an  action  to  foreclose  a  mortgage  on  real  property 
interposed  an  answer  which  was  overruled  as  frivolous.  A  Judgment  of  fore- 
closure was  entered  September  17,  1908,  pursuant  to  which  the  premises  were 
sold  on  October  14,  1908.  The  purchaser  at  the  sale  refused  to  take  title  on 
the  ground  that  the  judgment  was  illegal  and  thf  t  an  appeal  had  been  taken 
from  the  order  overruling  the  answer.  An  order  was  subsequently  entered 
directing  that  the  premises  be  resold  unless  the  purchaser,  on  or  before  October 
14,  1903,  completed  the  purchase.  Prior  to  October  14,  1903,  the  order  over- 
ruling the  answer  as  frivolous  and  directing  judgment  for  the  plaintiff  was 
reversed  by  the  Appellate  Division.  Thereupon  the  answering  defendant 
moved  for  an  order  vacating  the  judgment  and  setting  aside  the  sale.  The 
court  denied  the  motion,  but  stayed  the  plaintiff  from  readvertising  the  sale 
until  after  the  determination  of  the  issues  raised  by  the  defendant's  answer. 

JSM^  that  the  answering  defendant  was  entitled  to  have  the  judgment  vacated, 
as  the  judgment  of  foreclosure  necessarily  fell  with  the  reversal  of  the  order 
overruling  the  answer  as  frivolous  and  directing  the  entry  of  judgment; 

That  the  Special  Term  had  no  discretion,  but  was  required  to  vacate  the  judg- 
ment of  foreclosure  upon  the  application  of  the  answering  defendant; 
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Tbat  the  questioo  as  to  what  effect  should  be  givea  to  the  SAle  should  be  deter- 
mined after  the  trial  of  the  issues  raised  bj  the  answer  and  in  a  proceeding  to 
which  the  purchaser  was  a  party. 

Appbat,  by  tlie  defendant,  Marion  E.  D.  Van  Dyke,  from  so  much 
of  an  order  of  the  Supreme  Ooort,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  January,  1904,  as  denies  said  defendant's 
motion  to  vacate  and  set  aside  a  judgment  of  foreclosure  and  sale 
theretofore  entered  in  the  action  as  well  as  the  sale  had  thereunder. 

JFranJdin  Bi&n^  for  the  appellant 

William  D.  GaiUardy  for  the  respondent. 

McLaughlin,  J. : 

Tills  action  was  brought  to  foreclose  a  mortgage  for  $80,000 
upon  certain  real  estate  in  the  city  of  New  York.  The  defendant 
Van  Dyke  interposed  an  answer  which  was  overruled  upon  the 
ground  that  it  was  frivolous,  and  a  judgment  of  foreclosure  was 
entered  on  the  17th  of  September,  1903.  On  the  14th  of  October, 
1903,  a  sale  was  had  in  pursuance  of  the  judgment  and  the  premises 
purchased  by  one  Corwin  for  $141,000  —  ten  per  cent  of  the  pui^ 
chase  price  being  paid  to  the  referee  at  the  time  of  the  sale.  Corwin 
thereafter  refused  to  complete  the  purchase,  he  having  been  notified 
by  the  attorney  of  the  appellant  that  the  judgment  was  irregular 
and  that  an  appeal  had  been  taken  from  the  order  overruling  the 
answer  interposed  by  the  appellant.  Subsequently,  upon  applica- 
tion, an  order  was  entered  directing  that  the  premises  be  resold  unless 
Oorwin,  on  or  before  the  14th  of  December,  1903,  complete  the 
purchase,  and  upon  such  resale  he  be  held  liable  for  any  deficiency 
which  might  arise.  Ppor  to  the  14th  of  December,  1903,  the  order 
overruling  the  answer  as  frivolous  and  directing  judgment  for  the 
plaintiff  was  reversed  by  this  court  and  the  motion  for  judgment 
denied  {Uidden  v.  Godfrey^  88  App.  Div.  496),  and  thereupon  the 
appellant  moved  for  an  order  vacating  the  judgment  and  setting 
aside  the  sale.  The  motion  was  denied,  but  the  plaintiff  was  stayed 
from  readvertising  the  sale  until  after  the  issues  raised  by  the  defend- 
ant's answer  had  been  disposed  of.  It  is  from  this  order  that  the 
present  appeal  is  taken. 
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I  think  the  motion,  in  so  far  as  it  asked  to  have  the  judgment 
vacated,  should  have  been  granted.  This  court  had,  prior  to  the 
time  the  motion  was  made,  determined  that  the  order  overruling  the 
appellant's  answer  as  frivolous  was  erroneous  and  that  the  motion 
for  judgment  on  the  answer  as  frivolous  should  have  been  denied. 
This  determination  was  binding  upon  the  Special  Term  and  should 
have  controlled  its  action  when  the  motion  was  thereafter  made  to 
vacate  the  judgment.  When  this  court  reversed  the  order  overrul- 
ing the  answer  as  frivolous  and  directing  the  entry  of  judgment,  the 
judgment  it&elf  necessarily  fell,  inasmuch  as  tliis  determination  left 
an  issue  raised  by  the  pleadings  in  the  action  to  be  tried  and  dis- 
posed of  before  any  judgment  could  be  entered.  It  is  no  answer  to 
the  suggestion  tliat  the  appellant  under  the  decision  of  this  court 
was  entitled  to  have  the  judgment  vacated,  to  say  that  the  disposi- 
tion made  by  the  Special  Term  protects  whatever  rights  she  has. 
It  does  not  do  that.  The  plaintiff  has  a  judgment  against  her  to 
which  he  is  not  entitled  and  necessarily  cannot  be  until  the  issues 
raised  by  the  answer  have  been  tried.  Eor  was  there  any  discre- 
tion in  the  Special  Tenik  after  this  court  reversed  the  order  and 
denied  the  motion,  but  to  vacate  the  judgment  when  application  was 
made  for  that  purpose. 

As  to  the  sale,  it  is  unnecessary  to  determine  at  this  time  what 
effect  should  be  given  to  it.  That  question  can  be  determined  after 
the  issues  raised  by  the  answer  have  been  tried  and  in  a  proceeding 
in  which  the  purchaser  is  a  party.  {Schieclc  v.  Donohue^  81  App. 
Div.  168.) 

It  follows  that  tlie  order  appealed  from  must  be  reversed  so  far  as 
it  denied  the  motion  to  vacate  the  judgment,  and  to  that  extent  the 
motion  should  be  granted,  with  ten  dollars  costs  and  disbursements 
of  appeal  and  ten  dollars  costs  of  motion. 

Van  BRUirr,  P.  J.,  O'Brien  and  Lauohlin,  JJ.,  concurred  ;  Pat- 
terson, J.,  concurred  in  result. 

Order  reversed  so  far  as  it  denied  motion  to  vacate  judgment,  and 
to  that  extent  motion  granted,  with  ten  dollars  costs  and  disburse- 
ments of  appeal  and  ten  dollars  costs  of  motion. 
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In  the  Matter  of  the  Application  for  Letters  of  Administration  on 
the  GoodSy  Chattels  and  Credits  Left  UnadminiBtered  of  Ross 
Ferbigan,  Deceased. 

Lawyers'  Surety  Company  of  New  York,  Appellant ;  A.  Kicholas 
Sheridan  and  Others,  Respondents. 

Letten  of  adminiitratton — th^  cannot  be  granted  to  a  non^eiident  alien  nor  to  a 
resident  designated  by  him— he  is  not  ** contingently"  entitled  to  lettere — v>ho  is 
—  the  pMic  adminiitrator  i$  entitled  either  absolutely  or  contingently. 

Rose  Ferrigan,  a  resident  of  the  city  of  New  York,  who  had  personal  prop- 
erty therein,  died,  leaving  as  her  sole  next  of  kin  a  sister,  Margaret  Eehun, 
residing  at  Dundalk,  Ireland.  John  Flynn,  of  Providence,  R.  I.,  was  appointed 
administrator  of  her  estate,  and  acted  as  sole  administrator  until  his  death, 
which  occurred  July  7,  1902. 

The  said  Margaret  Eehun  died  September  24,  1902,  leaving  her  surviving  as  her 
sole  next  of  kin  a  son,  William  Henry  Kehun,  of  Liverpool,  England.  Prior 
to  her  death,  she  assigned  all  her  Interest  in  the  Ferrigan  estate  to  one 
Sheridan,  of  Dundalk,  Ireland.  Subsequent  to  Flynn's  death,  Sheridan,  through 
an  attorney,  filed  a  petition  in  the  Surrogate's  Court,  for  letters  of  administra- 
tion dd  bonis  non  of  the  goods,  chattels  and  credits  of  the  said  Rose  Ferrigan. 

Held,  that  the  Surrogate's  Court  had  no  authority  to  appoint  the  attorney  who 
filed  the  petition  for  Sheridan  (the  public  administrator  having  refused  to  act) 
administrator  de  bonis  non  of  the  estate  of  the  said  Rose  Ferrigan; 

That  there  is  no  statutory  provision  by  which  a  non-resident  alien  can  obtain 
letters  of  administration  for  himself  or  another  upon  a  petition  filed  by  him  for 
that  purpose; 

That  Sheridan  was  not  "  contingently  "  entitled  to  the  letters  of  administration, 
within  the  meaning  of  section  2662  of  the  Code  of  Civil  Procedure: 

That  the  word  "  contingently,"  as  used  in  this  section,  means  a  person  to  whom,  at 
the  time  the  petition  was  filed,  letters  would  issue,  if  persons  having  a  prior 
right  thereto  under  section  2660  of  the  Code  of  Civil  Procedure  did  not  take; 

That  the  public  administrator  of  the  county  of  New  York  was  entitled,  either 
absolutely  or  contingently,  to  letters  of  administration  on  the  estate,  and  that, 
if  any  reason  existed  why  such  letters  should  not  issue  to  him,  some  other 
suitable  person  might  be  appointed. 

Appeal  by  the  Lawyers'  Surety  Company  of  New  York  from  an 
order  of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  said  Surrogate's  Court  on  the  25th  day  of  November,  1903, 
granting  letters  of  administration  upon  the  estate  of  Bose  Ferrigan, 
deceased. 
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Carlisle  Norwood^  for  the  appellant,  Lawyers'  Surety  Company. 

Oeorge  H.  Starr ^  for  the  respondent  Sheridan. 

William  T.  Carlisle^  for  the  respondent  Eehnn. 

MoLaughlik,  J. : 

On  the  15th  of  October,  1893,  Rose  Ferrigan,  a  resident  of  the 
city  of  New  York,  having  personal  property  therein,  died  leaving- 
her  surviving  a  sister,  Margaret  Kehnn,  her  only  next  of  kin,  who- 
resided  at  Dnndalk,  Ireland.  Upon  the  death  of  Mrs.  Ferrigan, 
John  Flynn,  of  Providence,  R,  I.,  and  Mrs.  Jennie  Tinney,  of  New 
York,  were  appointed  her  administrators.  They  qualified  and  acted 
as  such  until  the  15th  of  April  1898,  when  Mrs.  Tinney  was 
removed  and  thereafter  Flynn  acted  as  sole  administrator  until  his 
death,  which  occurred  on  the  7th  of  July,  1902,  the  Ferrigan  estate 
not  then  having  been  fully  administered.  Mrs.  £ehun  died  on  the 
24th  of  September,  1902,  leaving  her  surviving  as  her  next  of  kin 
an  only  son,  William  Henry  Kehnn,  who  resides  at  Liverpool,  Eng- 
land. Shortly  prior  to  her  death  she  assigned  —  apparently  upon 
the  supposition  that  her  son  was  dead,  as  appears  from  statements 
in  the  assignment  —  all  of  her  interest  in  the  Ferguson  estate  to  A. 
Nicholas  Sheridan,  then  and  ever  since  a  resident  of  Dundalk,  Ire- 
land. Subsequent  to  the  death  of  Flynn,  Sheridan,  through  an 
attorney  of  this  court,  filed  a  petition  in  the  Surrogate's  Court  for 
letters  of  administration  de  bonis  non  of  tlie  goods,  chattels,  etc.,  of 
Rose  Ferrigan,  deceased.  Upon  the  return  of  the  citation  issued 
upon  the  petition  the  application  of  Sheridan  was  opposed  by  the 
Lawyers'  Surety  Company,  the  surety  upon  Flynn's  bond,  upon  the 
ground  that  the  petition  of  Sheridan  was  insufficient  to  give  the 
court  jurisdiction  to  appoint  an  administrator.  The  opposition  of 
the  surety  company  was  ineffectual,  and  an  order  was  entered 
appointing  (the  public  administrator  having  refused  to  act)  the 
attorney  who  filed  the  petition  for  Sheridan,  and  the  surety  com- 
pany has  appealed. 

I  am  of  the  opinion  that  the  order  should  be  reversed.  The  Sur* 
rogate's  Court  is  a  court  of  limited  jurisdiction.  It  has  such  powers 
as  the  statute  gives  it  and  no  more.    (See  Code  Civ.  Proc.  §  2472 
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et  seq.)  Therefore,  unless  there  be  some  statutory  provision  by 
which  a  non-resident  alien  can  obtain  letters  for  himself  or  another, 
upon  a  petition  filed  by  him  for  that  purpose,  there  was  no  author- 
ity in  the  court  to  entertain  the  petition  filed.  Wo  have  been 
unable  to  find  any  such  authority  in  the  statute ;  on  the  contrary, 
section  2661  of  the  Code  of  Civil  Procedure  expressly  provides 
that  letters  of  administration  shall  not  be  granted  to  a  person 
not  a  citizen  of  the  United  States  unless  he  is  a  resident  of  the 
State.  Sheridan  is  not  a  citizen  of  the  United  States,  nor  is  he  a 
resident  of  the  Slate  of  New  York ;  on  the  contrary,  the  fact  is  not 
disputed  that  at  the  time  the  petition  was  Hied  he  was  a  resident  of 
Dnndalk,  Ireland.  He  could  not,  therefore,  obtain  letters  for  him- 
self, and  he  could  not  authorize  any  one  to  do  for  him  what  he  is 
precluded  from  doing.  {Suttoii  v.  Pullic  AdminiMrator^  4  Dem. 
33.)  Nor  is  there  force  in  the  suggestion  that  he  could,  under  sec- 
tion 2662  of  the  Code  of  Civil  Procedure,  present  to  the  Surrogate's 
Conrt  a  petition  asking  for  letters,  inasmuch  as  he  was  "contin- 
gently "  entitled  to  letters  himself.  Bnt  he  is  not  "  contingently  '* 
etititled  to  letters.  The  word  *'  contingently  "  as  used  in  this  sec- 
tion means  a  person  to  whom,  at  the  time  the  petition  is  filed,  letters 
would  issue  if  persons  entitled  thereto  in  priority  under  section  2660 
did  not  take.  Here,  when  the  petition  was  filed  Sheridan  could  not 
obtain  letters,  nor  could  he  file  a  petition  for  letters  because  lie  was 
not  then  ^  contingently  "  entitled  tliereto,  and  he  could  not  be,  not 
being  a  citizen  of  the  United  States,  until  he  became  a  resident  of 
this  State. 

If  we  are  right  in  this  conclusion  then  it  necessarily  follows  that 
the  Surrogate's  Court  did  not  have  jurisdiction  to  entertain  the 
application  of  Sheridan,  and  for  that  reaason  the  order  appealed 
from  must  be  reversed  and  the  proceeding  dismissed.  The  pnblic 
administrator  of  the  county  of  New  York  is  either  absolutely  or 
contingently  entitled  to  letters  of  administration  on  this  estate 
(Code  Civ.  Proc.  §  2660),  and  he  can,  therefore  (Id.  §  2662),  apply 
for  the  same,  and  if  any  reason  exists  why  letters  should  not  issue 
to  him,  that  fact  being  made  to  appear,  some  other  suitable  person 
can  be  appointed. 

The  order  appealed  from,  therefore,  is  reversed,  with  ten  dollars 
costs  and  disbursements  against  the  respondent  Sheridan,  and  the 
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proceeding  institnted  npon  his  petition  dismissed,  with  costs  in  the 
court  below. 

Van  BsniiT,  P.  J.,  Fattebson,  O'Bsikk  and  Lauohlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  co8to  and  disborseinents  against 
the  respondent  Sheridan,  and  the  proceeding  instituted  on  his  peti- 
tion dismisaedy  with  costs  in  the  court  below. 


In  the  Matter  of  the  Application  for  Letters  of  Administration  on 
the  Goods,  Chattels  and  Credits  of  Johk  Flynn,  Late  of 
Providence,  Rhode  Island,  Deceased. 

Mary  Ann  Flynn  and  Others,  Appellants ;  A.  Nicholas  Sheridan 
and  Others,  Respondents. 

Letters  of  administration  —  they  will  not  he  granted  on  the  application  of  a  non- 
resident  alien  to  the  pvMic  administrator — tJie  public  administrator  or  next  of 
kin  must  petition  therefor  —  a  claim  against  an  estate  within  tlie  jurisdiction 
of  a  wrrogaU  is  property  wUhin  his  county  —  the  public  administrator  is  *'  con- 
tingently*' entitled  to  letters. 

Rose  Ferrigan,  a  resident  of  the  city  of  New  York,  who  had  personal  prop- 
erty therein,  died,  leaving  as  her  sole  next  of  kin  a  sister,  Margaret  Kehun, 
sesiding  at  Dundalk,  Ireland.  John  Flynn  of  Providence,  R  I.,  was  appointed 
administrator  of  her  estate  and  acted  as  sole  administrator  until  his  death, 
which  occurred  July  7,  1902. 

The  said  Margaret  Eehun  died  September  24,  1902.  Prior  to  her  death,  she 
assigned  all  her  interest  in  the  Ferrigan  estate  to  one  Sheridan,  a  resident  of 
Dundalk,  Ireland. 

At  the  time  Flynn  died,  there  was  pending,  undetermined,  a  proceeding  by  him 
for  an  accounting  as  administrator,  in  which  proceeding  he  had  interposed  a 
claim  of  upwards  of  16,000  against  the  Ferrigan  estate  which  consisted  of 
upwards  of  $9,000.  After  Flynn's  death,  Sheridan,  through  an  attorney,  filed 
a  petition  in  the  Surrogate's  Court,  in  which  he  asked  that  letters  of  admin- 
istration bo  issued  upon  Flynn's  estate  to  the  public  administrator,  which 
application  was  opposed  by  the  next  of  kin  of  Flynn. 

Mdd,  that  the  Surrogate's  Court  had  no  jurisdiction,  upon  such  application,  to 
grant  letters  of  administration  upon  the  estate  of  Flynn  to  the  public  adminis- 
trator unless  some  one  or  more  of  the  next  of  kin  of  Flynn  should  apply  for 
such  letters  within  a  specified  time; 


Digitized  by 


Google 


380  MATTER  OF  FLYNN. 

First  Departmknt,  March,  1904.  [Yol.  92. 

That  Sheridan  being  a  non-resident  alien,  the  surrogate  could  not  issue  letters  to 
him  nor  entertain  a  petition  presented  by  him  or  another  acting  in  his  behalf 
for  the  issuance  of  letters; 

That  the  existence  of  the  claim  made  by  Flynn  against  the  estate  was  sufficient 
to  give  the  Surrogate's  Court  Jurisdiction,  upon  a  proper  application,  to  issue 
letters  of  administration  upon  his  estate; 

That  the  public  administrator  was  absolutely  or  contingently  entitled  to  letters 
and  that,  upon  an  application  duly  filed  by  him,  letters  could  be  issued  to  him 
unless  the  next  of  kin  of  Flynn  should  see  fit  to  make  the  application. 

Appbal  by  Mary  Ann  Flynn  and  others  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  New  York,  entered  in  said  Sur- 
rogate's Court  on  the  26th  day  of  November,  1903,  granting  letters 
of  administration  upon  the  estate  of  John  Flynn,  deceased. 

Carlisle  Norwoody  for  the  appellants. 

Oeorge  H,  Sta/rr^  for  the  respondent  Sheridan. 

McLaughlin,  J. : 

This  appeal  is  from  an  order  appointing  the  public  administrator 
of  the  county  of  New  York  administrator  of  the  estate  of  John 
Flynn,  deceased.  The  facts,  with  few  exceptions,  are  similar  to 
the  facts  involved  in  the  appeal  in  Matter  of  Ferrigam,  {ante^  p. 
376).  and  for  that  reason  it  is  unnecessary  to  state  them  at 
length.  Flynn,  at  the  time  of  his  death,  was  a  resident  of  Provi- 
dence, R.  I.  He  died  on  the  7th  of  July,  1902,  and  there  was  then 
pending  and  undetermined  in  the  Surrogate's  Court  of  the  county 
of  New  York  a  proceeding  for  an  accounting  by  him  as  adminis- 
ter of  the  estate  of  one  Eose  Ferrigan,  deceased.  He  had  in  his 
possession,  as  such  administrator,  belonging  to  the  Ferrigan  estate, 
property  of  the  value  of  $9,000  or  upwards,  against  which  he  had 
made  a  claim  of  upwards  of  $6,000.  At  the  death  of  Mrs.  Ferrigan 
her  only  next  of  kin  was  a  sister,  a  Mrs.  Eehun,  a  non-resident  alien 
who  resided  at  Dundalk,  Ireland,  and  who  died  September  24, 1902. 
Shortly  before  her  death  Mrs.  Kehun  assigned  all  her  interest  in  the 
Ferrigan  estate  to  A.  Nicholas  Sheridan,  a  non-resident  alien,  who 
also  resided  in  Dundalk,  Ireland.  Upon  the  death  of  Flynn,  Sheri- 
dan, through  an  attorney  of  this  court,  filed  a  petition  in  the  Surro- 
gate's Court,  in  which  he  asked  that  letters  of  administration  be 
issued  upon  Flynn's  estate  to  the  public  administrator.     The  appli- 
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cation,  although  opposed  by  the  next  of  kin  of  Flynn,  was  granted 
and  the  public  administrator  appointed,  ^^  unless  some  one  or  more 
of  next  of  kin  "  of  Flynn  should  apply  for  letters  of  administration 
upon  that  estate  and  qualify  as  such  within  ten  days  after  the  serv- 
ice of  a  copy  upon  them  of  the  order  appealed  from,  and  they  have 
appealed.  The  order  appealed  from  must  be  reversed,  and  for  the 
reasons  stated  in  the  opinion  delivered  in  Matter  of  Ferrigan 
(supra).  Sheridan,  being  a  non-resident  alien,  could  not  obtain 
letters  himself,  nor  was  the  surrogate  authorized  to  entertain  a  peti- 
tion for  letters,  whether  the  same  was  presented  by  him  or  another 
acting  in  his  behalf. 

In  addition  to  the  foregoing  it  is"  also  urged  that  the  surrogate 
did  not  have  jurisdiction  to  issue  letters,  inasmuch  as  there  was  no 
property  belonging  to  Flynn  in  the  State  of  New  York.  We  are, 
however,  of  the  opinion  that  the  claim  made  by  Flynn  against  the 
Ferrigan  estate,  the  validity  of  which  was  being  determined  in  the 
Surrogate's  Court  at  the  time  of  his  death,  was  sufficient  to  give  the 
court  jurisdiction,  and  upon  a  proper  application  letters  could  be 
issued.  The  public  administrator  is  absolutely  or  contingently 
entitled  to  letters  (Code  Civ.  Proc.  §§  2660,  2662),  and  upon  a  peti- 
tion duly  filed  by  him,  unless  the  next  of  kin  see  fit  to  make  the 
application,  letters  can  be  issued  to  him. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements  against  the  respondent  Sheridan, 
and  the  proceeding  instituted  upon  his  petition  dismissed,  with  costs 
in  the  court  below. 

Van  Bkunt,  P.  J.,  Patterson,  O'Beibn  and  Laughlin,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements  against 
the  respondent  Sheridan,  and  the  proceeding  instituted  upon  his 
petition  dismissed,  with  costs  in  the  court  below. 
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Abchtbald  a.  HirroHiNsoif  and  Victok  K.  McEl^ewt,  Jr.,  on 
Behalf  of  Tliemeelves  and  all  Other  Stockholders  of  tiic  Ameri- 
can Malting  Company  Similarly  Situated,  Respondents,  r. 
John  W.  Simpson  and  Thomas  Thacher,  as  Execntore,  etc.,  of 
John  G.  Moore,  Deceased,  and  Others,  Apfpellants,  Impleaded 
with  American  Malting  Company,  Defendant. 

AcUo»  by  itoekkolders  iu  Uhalfefthe  wrpopotian  to  reeomr  tfooft  aU^ffid  to  ham  ifesn. 
improperly  umed  to  parties  engaged  in  it$  organuatiom — ^chat  iuMtarumsvi  of  sub- 
ecription  for  stock  of  the  corporation  constitutes  a  contract  with  the  parties  ta 
lohom  the  stock  was  issued,  and  not  with  the  corporation  —  what  does  not  create 
fiduciary  rdaiions  between  such  parties  and  the  eot^e/rmtiefn — <my  wrvny  dene  must 
be  remedied  in  an  action  by  the  wubeortbeBrs, 

The  complaint  in  an  action  brought  bj  stockholders  of  the  American  Malting 
Company  against  the  corporation,  the  members  of  the  brokerage  firm  of  Moore 
A  Schley  and  one  Eicks,  to  compel  Moore  &  Schley  to  account  to  the  corponttion 
for  5,000  shares  of  its  preferred  stock  and  77^4(00  shares  of  the  comiuoa  stock, 
alleged  that  prior  to  the  incorporation  of  the  American  Malting  Company. 
Moore  &  Schley  secured  options  for  the  purchase  of  a  number  of  maiting  plants 
and  caused  such  options  to  be  taken  in  the  name  of  the  defendant  Eicks,  who 
was  in  their  employ,  for  their  benefit;  that  immediately  prior  to  the  organiza- 
tion of  the  corporation,  Moore  &  Schley  InTited  aabacriptioDS  to  the  stock 
thereof  by  the  following  letter: 

*'  Messrs.  Moose  &  Schlet: 

"Gbntlemen. —  Each  of  the  undersigDed  agtees  to  take  the  number  of 
shares  set  opposite  his  signature  hereto  of  the  preferred  stock  and  one-half  that 
number  of  shares  of  the  common  stock  of  a  company  to  be  organized  to  manu- 
facture and  deal  in  malt  with  a  capital  of  $30,000,000,  one-half  thereof  to  be  7% 
cumulutive  preferred  stock  and  the  remainder  common  stock,  and  to  pay  there, 
for  the  amount  likewise  set  opposite  his  signature  to  the  Guaranty  Trust  Com- 
pany of  New  York,  at  its  office  in  New  York  City,  as  and  when  called  for  by 
said  trust  Company. 

"  It  is  expected  that  of  the  capital  aforesaid  all  but  two  and  one-half  millions 
of  preferred  and  one  and  one- quarter  million  dollars  of  common  stock,  to  be 
reserved  in  the  treasury  for  further  corporate  uses,  will  be  issued  in  acquiriiiK 
certain  malt  properties  on  which  you  and  your  associates  hold  options  (or  other 
value  as  you  may  determine  in  lieu  of  any  thereof  that  may  not  be  acquired) 
and  for  working  capital  and  that  a  part  of  the  stock  so  to  be  issued,  to  wit: 
nine  million  dollars  of  preferred  and  four  and  one-half  million  dollars  of  com- 
mon heretofore  underwritten,  will  be  sold  upon  the  terms  above  stated,  delir- 
erable  when  and  if  issued. 

"Dated  New  York,  September  27th,  18«7 


Digitized  by 


Google 


HUTCHINSON  v.  SIMPSON.  383 


App.  DiT.]  Fn»T  Dkpartmbkt,  Mabch,  11K)4. 


The  complaint  further  alleged  that  this  letter  was  signed  by  a  large  number  of 
persons  who  agreed  to  take  the  $9,000,000  in  preferred  stock  and  $4,500,000  in 
comiDon  stock  therein  mentioned  and  to  pay  therefor  the  sum  of  99,000,000;  that 
Moore  4s  Schle J  procured  the  Americaa  Maltmg  Company  to  be  iocorporsted 
with  a  capital  of  $30,000,000,  $15,000»000  of  which  was  preferred  stock  and 
$15,000,000  common  stock;  that  they  also  procured  the  election  of  officers  and 
directors  who  acted  in  their  interest;  that  thereafter,  tluough  the  instigation 
of  Moore  &  Bchley,  the  corporation  entered  into  a  contract  with  Eicks,  by  which 
the  latter  agreed  to  conyey  or  cause  to  be  conveyed  to  tlie  defendant  corpora- 
tion fhe  malting  plants  on  which  options  had  been  secured  and  to  furnish  a  work- 
ing capital  of  $2,070,000,  in  consideration  of  which  the  corporaUoo  agreed  to  issue 
to  Eicks  or  to  his  order  preferred  stock  of  the  par  value  of  $12,500,000 and  com- 
mon stock  of  the  par  value  of  $13,740,000;  that  the  Guaranty  Trust  Company 
paid  for  the  malting  plants  purchased  from  Eicks  and  also  furnished  the  corpora- 
tion with  a  working  capital  of  $2,070,000  out  of  the  $9,000,000  paid  by  tiie 
persons  signing  the  subscription  agreement  above  set  forth ;  that  there  remained 
in  the  hands  of  the  trust  company  5,000  shares  of  preferred  stock  and  77,400 
shares  of  the  common  stock  which  was  delivered  to  Moore  &  Schley,  wh3 
apx>Topriated  it  to  their  own  use.  It  was  this  stock  for  which  the  plaintiffs 
sought  to  compel  the  individual  defendants  to  account  to  the  corporation. 

It  was  not  alleged  thaJb  Eicks  failed  to  convey  to  the  corporation  the  plants  which 
he  Agreed  to  convey,  nor  that  such  plants  were  not  worth  what  the  company 
paid  for  them.  No  attempt  was  jQade  to  rescind  the  sale  of  the  plants  to  the 
corporation. 

HM,  that  the  complaint  did  not  state  a  cause  of  action  agaiust  the  individual 
defendants,  as,  upon  the  facts  alleged,  the  corporation,  in  whose  right  the 
plaintiffs  sued,  could  not  itself  maintain  the  action; 

Hatch  and  Lauohlin,  JJ.,  dissented. 

(Per  Van  Brunt,  P.  J.  and  Inqrahah,  J.)  That  the  corporation  had  no  inter- 
crst  in  the  subscription  agreement  which  was  the  foundation  of  the  cause  of 
action  which  the  plaintiffs  had  attempted  to  set  up; 

(Per  Ingbaham,  J.)  That  no  fiduciary  relation  existed  between  Moore  &  Schley 
and  the  corporation,  which  would  entitle  the  latter  to  maintain  the  action; 

(Per  Patterson,  J.)  That  if  a  wrong  had  been  done,  it  was  one  which  would 
be  remedied  only  at  the  suit  of  those  who  signed  the  subscription  agreement 
or  those  claiming  directly  under  them. 

Appeal  by  the  defendants,  John  W.  Simpson  and  anotlier,  as 
execntors,  etc.,  of  John  G.  Moore,  deeeased,  and  othera,  front  an 
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interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  2l8t  day  of  July,  1903,  upon  the  decision  of  the  court,  ren- 
dered  after  a  trial  at  the  New  York  Special  Term,  overruling  the 
demurrers  interposed  by  the  said  defendants  to  the  plaintiffs' 
complaint. 

This  action  was  brought  by  the  plaintiffs  as  stockliolders  of  the 
American  Malting  Company,  a  New  Jersey  corporation,  to  require 
the  defendants,  other  than  the  American  Malting  Company,  to 
.^uscount  to  that  company  for  secret  profits  alleged  to  have  been 
realized  by  them  as  promoters  of  the  company. 

The  complaint  in  substance  avers  that  the  plaintiffs  are  stockhold- 
'Crs  in  the  defendant  company,  which  is  a  corporation  organized  and 
•existing  under  the  laws  of  New  Jersey,  with  its  principal  place  of 
business  in  the  city  of  New  York ;  that  at  the  time  herein  men- 
tioned John  G.  Moore  and  the  defendants  Grant  B.  Schley,  Elver- 
ton  R.  Chapman,  Henry  G.  Timmerman  and  George  F.  Casilear 
were  copartners  engaged  in  business  as  bankers  and  stockbrokers  in 
New  York  city  under  the  firm  name  of  Moore  &  Schley,  and  that 
the  defendant  Caspar  H.  Eicks  was  an  employee  of  said  firm,  and 
that  the  said  defendants  committed  the  acts  hereinafter  set  forth  ; 
that  tlie  said  John  G.  Moore  died  and  John  W.  Simpson  and 
Thomas  Thacher  were  duly  appointed  his  executors,  and  made 
parties  defendant  in  their  representative  capacity ;  that  all  the  acts 
herein  set  forth  were  done  in  the  city  of  New  York,  and  all  of  the 
defendants  and  the  plaintiff  McEIheny  are  residents  of  said  city ; 
that  said  malting  company  was  incorporated  on  or  about  the 
27th  day  of  September,  1897,  with  an  authorized  capital  of 
$30,000,000,  one-half  of  which  was  and  still  is  preferred  stock  and 
the  other  half  common  stock  and  which  is  still  divided  into  160,000 
^shares  of  preferred  stock  of  the  par  value  of  $100  per  share  and 
150,000  shares  of  common  stock  of  the  par  value  of  $100 ;  that  said 
defendant  company  was  incorporated  for  the  purpose  of  making  for 
.said  Moore  &  Schley  a  secret  profit  upon  certain  options  whidi  they 
held  upon  other  malting  properties ;  that  the  attorneys  who  pre- 
pared tlxe  articles  of  incorporation  of  said  defendant  company  were 
Messrs.  Simpson,  Thacher  &  Bamum  of  New  York  city  ;  that  the 
incorporators  of  said  corporation  were  Hamilton  H.  Durand,  John 
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J.  Treacy  and  Frederick  Dwight,  all  of  whom  were  at  the  times 
hereinafter  referred  to  employees  in  the  oflSce  of  the  firm  of  Simp- 
son, Thacher  &  Barnnm,  which  latter  firm  at  all  times  acted  as  the 
attorneys  for  Moore  &  Schley. 

That  immediately  prior  to  the  incorporation  of  said  company  and 
in  furtherance  of  their  scheme  to  make  a  large  secret  profit  to 
themselves,  they  procured  options  upon  about  twenty-five  malting 
plants  situate  thioughout  the  United  States  and  caused  said  options 
to  be  taken  in  the  name  of  one  Eicks,  their  employee,  for  their 
benefit ;  that  the  taking  of  these  options  in  the  name  of  said  Eicks 
was  to  make  it  appear  to  the  public  that  Moore  &  Schley  in 
securing  the  options  were  acting  with  an  independent  third  party  ; 
that  in  furtherance  of  the  scheme  aforesaid,  the  said  firm  of  Moore 
&  Schley  invited  the  public  to  subscribe  to  the  capital  stock  of  said 
company  for  the  purpose  of  securing  the  cash  requisite  for  the  pur- 
chase of  the  said  malting  plants,  and  working  capital ;  that  as  a  result 
thereof  a  large  number  of  persons  signed  subscriptions  to  take 
$9,000,000  par  value  of  the  preferred  stock  of  said  corporation  and 
$4,500,000  par  value  of  the  common  stock  of  said  corporation,  and 
agreed  to  pay  therefor  the  sum  of  $9,000,000 ;  that  the  aforesaid 
snbscriptions  provided  all  the  money  necessary  to  procure  said 
options  and  to  purchase  said  plants  and  to  provide  said  working 
capital,  and  that  said  Moore  &  Schley  were  not  one  of  said  sub- 
scribers; that  in  furtherance  of  said  scheme  the  said  Moore  & 
Schley  procured  additional  subscriptions  to  the  capital  stock  of  said 
defendant  company,  which  at  that  time  was  about  to  be  incorporated, 
from  the  owners  of  said  malting  plants,  amounting  to  $3,000,000  par 
value  of  the  preferred  stock  and  $1,500,000  of  the  common  stock  of 
said  corporation  ;  that  said  last-mentioned  subscriptions  were  paid 
for  by  said  subscribers  conveying  t^  said  defendant  company  the 
malting  plants  herein  referred  to  ;  that  the  subscriptions  first  above 
mentioned,  amounting  to  $9,000,000  preferred  and  $4,500,000  of  the 
common  stock  of  the  defendant  company,  were  in  the  form  of  a  let- 
ter addressed  to  Moore  &  Schley,  and  were  made  by  the  subscribers 
upon  the  condition  and  agreement  that  all  of  the  stock  of  the  defend- 
ant corporation  issued  would  be  used  by  said  Moore  &  Schley  and 
their  associate  Eicks,  for  acquiring  said  malting  plants,  upon  which 
App.  Div.— Vol.  XCIL        25 
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said  firm  of  Moore  &  Schley  had  options,  and  for  working  capital, 
and  for  no  other  purposes ;  that  the  reason  said  snbecriptions  were 
made  in  the  form  of  a  letter  as  aforesaid,  was  because  at  that  time 
the  defendant  company  had  not  been  incorporated  ;  that  as  a  result 
of  all  of  said  subscriptions,  $12,000,000  of  the  preferred  stock  and 
$6,000,000  of  the  common  stock  of  the  defendant  company  were 
subscribed  for  by  persons  other  than  the  defendants  immedi- 
ately preceding  the  incorporation  of  the  defendant  company,  and 
that  the  stock  so  called  for  was  issaed  previous  to  November  1, 1897, 
and  tlie  $9,000,000  proceeds  of  the  sale  of  the  same  as  aforesaid  was 
all  that  was  necessary  to  procure  the  said  malting  plants  and  provide 
a  working  capital,  and  was  all  that  was  used  by  Moore  &  Schley 
therefor. 

That  in  furtherance  of  said  scheme  Moore  &  Schley  then  imme- 
diately caused  said  company  to  be  incorporated,  and  employed  the 
Guaranty  Trust  Company  of  New  York  to  take  charge  of  the  collec- 
tion of  said  subscriptions  and  distributing  the  money  so  received, 
and  distributing  tlie  stock  to  which  said  subscribers  were  entitled  by 
virtue  of  said  subscriptions ;  that  all  of  said  subscriptions,  except 
tliose  made  by  the  owners  of  said  malting  plants,  were  made  payable 
to  said  trust  company,  which  company  did  collect  and  receive  the 
money  called  for  by  said  subscriptions,  and  did  disburse  said  moneys 
and  did  distribute  said  stock  as  aforesaid. 

That  in  furtherance  of  said  scheme,  said  incorporators  held  their 
first  meeting  and  elected  five  directors,  all  of  whom  were  either 
employees  of  Moore  &  Schley  or  Simpson,  Thacher  &  Barnuni,  and 
that  the  entire  organization  of  tlie  corporation  was  in  the  absolute 
control  of  said  Moore  &  Schley,  and  Simpson,  Thacher  &  Barnum. 

That  in  furtherance  of  said  scheme,  tlie  said  board  of  directors 
entered  into  a  contract  with  the  defendant  £icks  to  have  said  malt- 
ing plants  conveyed  to  the  defendant  corporation  and  furnish  a 
working  capital  of  $2,070,000,  and  on  its  part  the  said  defendant 
company  agreed  to  issue  to  said  Eicks  or  his  order  preferred  stock 
in  the  amount  of  $12,500,000  par  value,  and  common  stock  in  the 
amount  of  $13,740,000  par  value ;  that  at  the  time  such  oonti'act 
was  entered  into  the  said  Eicks  merely  had  options  upon  said  malt- 
ing plants  and  had  nothing  to  convey ;  that  the  expenses  of  securing 
said  options  were  small,  and  that  they  were  paid  out  of  the  said 
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$9,000,000  paid  by  the  Bubscribera  as  aforesaid ;  that  the  said 
]naltiug  plants  were  conveyed  directly  to  the  defendant  company, 
and  that  the  defendant  company  in  fnlfillment  of  the  contract  afore- 
said had  issued  to  said  £icks  125,000  shares  of  the  preferred  and 
137,^0  shares  of  the  common  stock  of  said  company. 

That  in  furtherance  of  said  scheme  said  Moore  &  Schley  ordered* 
the  said  trust  company  to  issue  the  stock  as  aforesaid  described,  and 
the  defendant  Eicks  placed  in  its  possession  the  said  125,000  shares 
of  preferred  stock  and  the  137,400  shares  of  common  stock,  which 
had  been  issued   by  the  president  and  treasurer  of  said  defendant, 
company  to  said  Eicks  as  aforesaid ;  that  said  trust  company  car- 
ried out  said  instructions  and  disbursed  said  $9,000,000  to  pay  for- 
the  said  plants  and  to  provide  a  working  capital  of  $2,070,000  for- 
defendant  company,  and  distributed  to  said  subscribers  of  said  stock. 
120,000  shares  of  preferred  and  60,000  shares  of  the  common  stock 
of  said  defendant  company;  that  no  further  or  other  stock  was^ 
needed  or  used  by  the  defendants  or  any  one  else  to  acquire  said^ 
options,  malting  plants  and  the  worl^ng  capital,  and  there  remained, 
in  the  possession  of  the  said  trust  company  5,000  shares  of  the  pre- 
ferred stock  and  77,400  shares  of  the  common  stock  of  said  defend- 
ant company ;  and  that  as  said  last-mentioned  shares  of  stock  were 
not  needed,  they  should  have  been  returned  to  the  treasury  of  the 
defendant  company.     Instead,  however,  of  returning  said  stock  tO' 
the  treasury  of  the  defendant  company,  the  said  trust  company  did,, 
under  the  directions  of  said  Moore  &  Schley  and  Eioks,  deliver  the? 
said  5,000  shares  of  preferred  and  77,400  shares  of  common  stock 
to  the  said  John  G.  Moore,  and  the  defendants  Scliley,  Chapman, 
Timmerman,  Casilear  and  Eicks,  who  received  the  same  and  appro- 
priated the  same  to  their  own  use  and  have  never  paid  anything 
therefor. 

That  the  said  defendant  company  has  not  nor  have  its  stockhold- 
ers ratified  the  issuance  or  appropriation  of  said  last-mentioned 
stock,  and  that  it  was  done  without  their  knowledge  or  consent 

That  in  furtherance  of  said  scheme  said  Moore  &  Schley  caused' 
directors  to  resign  and  they  were  elected  in  their  places,  and  that 
the  defendant  Chapman  at  their  instigation  was  elected  treasurer 
and  continued  in  office  at  a  salary  of  $8,000  per  year. 

That  in  furtherance  of  said  scheme  the  said  Moore  &  SciiIey^ 
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caused  the  said  defendant  company  to  pay  for  two  years  quarterly 
dividends  of  one  and  three-quarters  percentum  each  upon  the  pre- 
ferred stock  of  said  defendant  company,  regardless  of  the  fact  of 
whether  the  said '  defendant  company  had  made  any  surplus  earn- 
ings ;  that  said  dividends  amounted  to  $1,855,000,  and  that  the  net 
earnings  of  said  defendant  company  did  not  exceed  during  tliat  time 
$700,000 ;  that  as  a  result  of  paying  said  illegal  dividends  the  pre- 
ferred stock  of  said  defendant  corporation  sold  at  public  sale  as  high 
as  $88  ]>er  share  and  the  common  stock  at  $38  per  share ;  that  as  a 
result  thereof,  the  public,  believing  that  the  defendant  company  was 
fully  earning  such  dividends,  bought  large  amounts  of  stock,  includ- 
ing stock  which  said  Moore  &  Schley  had  received  as  aforesaid,  and 
there  are  now  at  least  1,400  stockholders  in  said  corporation. 

That  as  a  further  result  the  working  capital  was  dissipated  and  the 
company  did  not  have  sufficient  funds  with  which  to  pay  its  floating 
debt,  a  large  portion  of  which  floating  debt  was  call  loans,  and  as  a  fur- 
ther result  the  defendant  company's  credit  became  so  low  that  new 
loans  could  not  be  obtained  and  legal  proceedings  threatening  imme- 
diate insolvency  became  imminent ;  that  as  a  result  and  to  procure  the 
necessary  working  capital,  the  defendant  company  was  compelled  to 
issue  and  did  issue  $4,000,000  of  first  mortgage  six  per  cent,  fifteen 
year  gold  bonds  at  a  discount  of  ten  per  cent,  and  a  large  portion 
of  said  bonds  is  still  outstanding  and  is  a  first  lien  on  said  defend- 
ant company's  property,  and  the  selling  price  of  the  stock  at  public 
sale  dropped  to  $19  per  share  for  preferred  and  to  $2.75  per  share 
for  common  stock. 

That  in  the  year  1898  the  defendant  company  purchased  addi- 
tional property  for  which  it  paid  $1,940,000  of  par  value  of  the 
preferred  and  $750,000  of  the  common  stock  of  said  company,  and 
that  nearly  all  of  said  last-mentioned  stock  was  immediately  sold  by 
its  purchasers,  through  the  said  firm  of  Moore  ife  Schley,  to  the  pub- 
lic at  large  prices. 

That  those  plaintiffs  and  the  other  stockholders  did  not  learn  of 
the  foregoing  illegal  acts  until  late  in  the  spring  of  1901,  and  that 
as  soon  as  they  could  be  advised  by  counsel,  and  in  August,  1901, 
the  plaintiffs  duly  demanded  of  the  defendant  company  and  its 
bo«xrd  of  directors  that  the  defendant  company  institute  the  neces- 
sary legal  proceedings  against  said  firm  of  Moore  &  Schley  to  make 
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them  account  to  the  defendant  company  for  the  said  $500,000  of 
preferred  stock  and  $7,740,000  of  common  stock  of  the  defendant 
company  which  said  Moore  &  Schley  had  retained  as  a  secret  profit 
as  aforesaid ;  that  the  said  directors  and  said  defendant  company 
have  neglected  and  refused  to  bring  said  action ;  that  the  defend- 
ants Simpson  and  Thacher  are  members  of  the  law  firm  of  Kced, 
Simpson,  Thacher  &  Barnum,  who  were  and  still  are  the  attorneys 
for  the  defendant  company. 

That  these  plaintiffs  upon  behalf  of  themselves  and  all  other 
stockholders  of  the  defendant  company  similarly  situated,  com- 
menced an  action  to  compel  said  directors  to  pay  back  to  said  com- 
pany the  amount  of  illegal  dividends  peid  out  as  aforesaid,  which 
action  is  still  pending ;  that  the  present  president  of  the  company, 
Charles  A.  Stadler,  and  the  present  secretary  of  the  defendant  com- 
pany, Gteorge  F.  Neidlinger,  and  one  of  the  present  directors  of  the 
defendant  company,  Seymour  Scott,  are  three  of  the  defendants 
whom  the  plaintiffs  herein  have  sued  for  illegal  dividends  as  afore- 
said; that  the  attorneys  for  all  of  the  said  seven  directors  sued 
for  the  illegal  dividends  as  aforesaid,  excepting  Charles  M.  Warner, 
are  the  aforesaid  firm  of  lieed,  Simpson,  Thacher  &  Barnum ;  that 
when  the  plaintiffs  here  made  their  demand  upon  the  defendant 
company  to  begin  the  proceedings  herein,  said  demands  were  for- 
warded to  the  said  firm  of  Beed,  Simpson,  Thacher  &  Barnum  for 
advice,  and  that  when  the  summons  herein  was  served  upon  the 
defendant  company  it  was  forwarded  to  the  same  law  firm ;  that 
the  said  defendant  company  is  controlled  by  persons  who  are  liostile 
to  this  action,  and  it  would  be  useless  to  expect  the  defendant  cor- 
poration to  bring  this  action. 

That  prior  to  the  commencement  of  this  action  the  plaintiffs  duly 
demanded  of  the  defendants  that  they  account  to  the  American 
Malting  Company  for  said  $500,000  of  preferred  stock  and 
$7^740,000  of  common  stock,  but  that  the  defendants  have  refused 
and  still  refuse  to  do  so.  The  prayer  of  tlie  complaint  then  is 
on  behalf  of  the  plaintiffs  and  all  other  stockholders  similarly 
situated : 

^irst.  That  the  defendants  be  ordered,  directed  and  compelled 
to  account  to  the  defendant  American  Malting  Company  for  each 
and  all  of  said  $500,000  of  preferred  stock  and  $7,740,000  of  com- 
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men  stock  retained,  by  tbecn  as  a  secret  profit  as  aforesaid,  and  anj 
other  stock  or  money  retained  by  tbem  as  a  secret  profit 

Second.  That  the  defendants  be  ordered,  directed  and  compelled 
to  accoant  to  the  defendant  corporation  for  all  of  said  stock  issued 
at  or  about  the  time  of  its  organization,  namely,  $12,500,000  of 
preferred  stock,  and  $13,740,000  of  common  stock,  and  $9,000,000 
of  money  paid  by  the  snbscribers  to  tiie  stock  of  the  defendant 
corporation. 

Third,  That  a  referee  be  appointed  with  power  to  state  an 
account  of  the  amount  of  said  stock  and  money  tliat  the  defendants 
liave  received  and  for  what  they  have  recsived  them,  the  amount  of 
fiaid  stock  that  they  still  liave^  the  amouut  of  said  stock  that  they 
have  sold  and  the  prices  received  therefor,  and  the  price  at  which 
the  stock  of  said  defendant  company  has  been  sold,  both  by  the 
company  and  at  public  sale,  and  the  market  value  of  the  stock  of 
«aid  defendant  company  at  such  a  time  after  the  incorporation  of 
said  defendant  company  as  the  market  value  can  be  determined. 

Fowrth,  That  the  defendants  be  ordered,  directed  and  compelled 
to  pay  to  the  plaintiffs  the  costs  and  disbursements  of  this  action. 

Fifth,  That  the  plaintiffs  have  such  other  and  further  relief  as  to 
the  court  may  seem  just  in  the  premises. 

To  this  complaint  the  defendants  separately  demurred  upon  the 
^ound  that  it  appears  upon  the  face  thereof  tliat  the  complaint 
•does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
from  the  order  overruling  said  demurrer  this  appeal  is  taken. 

The  stock  subscription  referred  to  in  the  complaint  and  made  a 
part  thereof  is  as  follows : 

*'  Messrs.  Mooee  &  Schley  : 

"Gentlemen. —  Each  of  the  undersigned  agrees  to  take  the 
number  of  shares  set  opposite  his  signature  hereto  of  the  preferred 
fitock  and  one-half  that  number  of  shares  of  the  common  stock  of 
a  company  to  be  organized  to  manufacture  and  deal  in  malt  with 
a  capital  of  $30,000,000,  one-half  thereof  1%  cumulative  preferred 
stock  and  the  remainder  common  stock,  and  to  pay  therefor  the 
amount  likewise  set  opposite  his  signature  to  the  Guaranty  Trust 
Company  of  New  York,  at  its  office  in  New  York  City,  as  and 
when  called  for  by  said  trust  Company. 

"  It  is  expected  that  of  the  capital  aforesaid  all  but  two  and  one- 
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lialf  millions  of  preferred  and  one  and  one-quarter  million  dollars 
of  common  stock  to  be  reserved  in  the  treasury  for  further  corpo- 
rate nses,  will  be  issoed  in  acquiring  certain  malt  properties  on 
which  yon  and  your  associates  control  options  (or  other  value  as  you 
may  determine  in  lieu  of  any  thereof  that  may  not  be  acquired)  and 
for  working  capital  and  that  a  part  of  the  stock  so  to  be  issned,  to 
wit :  nine  million  dollars  of  preferred  and  four  and  one-half  mil- 
lion dollars  of  common  heretofore  underwritten,  will  be  sold  upon 
the  terms  above  stated,  deliverable  when  and  if  issued. 
"  Dated  New  York,  September  27fh,  1897.'' 


Sfinuitures. 


No.  of  8liar«s  of  Preferred 

Stock. 


Prices. 


Thomas  Thaeherj  for  the  appellants. 
William  M,  BeiinM^  for  the  respondents. 

Van  Brunt,  P.  J. : 

This  action  was  brought  by  certain  stockholders  of  the  defendant 
company  in  the  interest  of  the  company  to  recover  from  the  firm 
of  Moore  &  Schley  wliat  is  termed  in  the  complaint  **  a  secret  profit " 
made  "at  the  expense  of  the  defendant  company,  its  stockholders 
and  creditors." 

It  seems  to  me  that  the  fundamental  error  which  underlies  the 
whole  of  this  complaint  is  the  assumption  that  the  defendant  coni; 
pany  had  any  interest  in,  or  acquired  any  rights  by,  the  contract, 
Exhibit  A,  annexed  to  the  complaint,  and  which  is  erroneously  styled 
a  "  stock  subscription." 

Tins  paper  was  simply  a  contract  between  the  signers  thereof  and 
Moore  &  Schley,  whereby  tlie  signers  agreed  to  buy  from  Moore  & 
Schley  the  number  of  shares  set  opposite  their  respective  names,  at  a 
price  specified,  of  a  company  to  be  organized  upon  the  basis  therein 
provided ;  and  Moore  &  Schley  agreed  to  sell  certain  of  said  shares 
to  the  signers  at  the  price  named,  deliverable  when  and  if  issued. 

It  seems  to  me  reasonably  clear  that  if  the  signers  had  failed  to 
receive  the  stock  subscribed  for  when  issued,  they  would  have  had 
no  cause  of   action    against   the  defendant   compa-iy,  their  only 
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recourBe  being  against  Moore  &  Schley ;  and  if  any  of  the  signers 
had  failed  to  make  payments  as  agreed  in  the  contract,  the  defend- 
ant company  woald  have  had  no  canse  of  action,  Moore  &  Schley 
being  the  only  parties  aggrieved.  In  other  words,  there  was  no  con- 
tract between  the  signers  of  that  paper  and  the  defendant  company. 

There  is  no  claim  bat  that  the  company  was  organized  bs  required 
by  the  contract,  nor  that  the  expectations  referred  to  therein  were 
not  carried  out  to  the  letter.  All  the  malt  properties  referred  to 
therein  were  acquired  by  the  defendant  company  and  ample  work- 
ing capital  was  provided.  Moore  &  Schley  made  no  secret  of  their 
interest  in  the  properties  which  were  to  be  acquired  by  the  company. 
The  contract  expressly  declared  that  Moore  &  Schley  and  their 
associates  controlled  the  properties  which  were  to  be  acquired  by 
the  company  ;  and  the  only  inference  to  be  drawn  from  its  language 
is  that  all  the  stock  of  the  company,  except  the  amount  reserved  in 
the  treasury  for  further  corporate  uses,  was  to  be  issued  to  Moore  & 
Schley  and  their  associates  in  payment  for  the  properties  acquired 
and  to  provide  working  capital.  All  the  stock,  referred  to  in  the 
contract  as  to  be  issued  for  acquiring  property  and  working  capital, 
was  issued  to  Moore  &  Schley  as  contemplated  for  the  properties 
therein  referred  to  and  for  working  capital.  I  say  issued  to  Moore 
&  Schley,  because  I  treat  Moore  &  Schley  and  Eicks  as  one  for  the 
purposes  of  this  opinion.  There  is  no  claim  but  that  Moore  & 
Schley  caused  every  piece  of  property  contemplated  to  be  conveyed 
to  the  company  and  provided  an  ample  working  capital. 

It  is  said  that  Moore  &  Schley  did  not  themselves  convey  the 
properties  to  the  company,  but  that  they  were  conveyed  by  the 
respective  owners.  The  contract  states  that  Moore  &  Schley  and 
their  associates  held  options  upon  this  property.  They,  therefore, 
controlled  it;  and  the  fact  that  they  caused  the  owners  of  tlie 
property  to  convey  directly  to  the  company  in  fulfillment  of  their 
contract  with  tlie  company  to  convey  or  jprocure  to  be  conveyed 
this  property  to  the  company  in  no  manner  affected  their  relations 
to  the  transaction.  The  language  of  the  contract  of  Eicks  with  the 
company  clearly  contemplated  that  Moore  &  Schley  and  Eicks  were 
not  themselves  to  give  the  title..  Eicks  contracted  to  convey  or 
procure  to  be  conveyed.  If  one  man  holds  a  contract  for  the 
sale  of  real  estate  by  another,  which  he  assigns  to  a  third  party 
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it  certainly  is  not  an  nnnsaal  transaction  for  the  seller  to  convey 
directly  to  the  assignee  of  the  contract.  There  was,  therefore, 
nothing  unnsnal  in  the  fact  that  the  owners  of  this  property 
conveyed  directly  to  the  company.  Moore  &  Schley,  as  far  as  the 
company  was  concerned,  were  the  sellers  of  this  property  as  it 
appeared  upon  the  face  of  the  contract  that  it  was  contemplated 
that  they  shonld  be ;  and  there  is  no  hint  or  allegation  thronghont 
the  complaint  but  that  the  company  received  full  value  for  the 
stock  it  issued.  The  whole  foundation  of  the  complaint  resting 
upon  the  contract  (Exhibit  A)  in  which  the  defendant  company 
never  had  any  interest,  no  cause  of  action  is  set  out. 
The  demurrer  should  be  sustained. 

Inoraham,  J.,  concurred  ;  Hatch  and  Laifghlin,  JJ.,  dissented. 

Inqbaham,  J.  (concurring) : 

The  cause  of  action  sought  to  be  enforced  is  one  in  favor  of  the 
corporation,  the  American  Malting  Company,  to  compel  the  indi- 
vidual defendants  to  account  to  that  corporation  for  5,000  shares  of 
the  preferred  stock,  and  77,400  shares  of  the  common  stock  received 
by  them  and  any  other  stock  or  money  retained  by  them  as  a  profit. 
There  is  no  wrong  done  to  the  plaintiffs  either  individually  or  as 
stockholders  by  any  of  the  defendants  for  which  redress  is  asked, 
and  the  action  must  be  treated  as  if  the  corporation  were  the  plain- 
tiff, and  to  sustain  it  the  complaint  must  allege  facts  which  give  the 
corporation  a  right  to  call  the  defendants  to  account. 

The  complaint  contains  many  allegations  as  to  the  intent  of  the 
defendants  and  the  purposes  and  objects  that  they  had  in  view ;  but 
I  suppose  that  the  liability  of  the  defendants  must  depend  upon 
what  they  did,  not  upon  what  they  proposed  or  intended  to  do ; 
and  if  what  it  is  alleged  they  did,  gives  to  the  corporation  no  right 
of  action,  this  judgment  cannot  be  sustained.  The  fact  that  the 
defendants  or  some  of  them  endeavored  to  make  it  appear  to  the 
public,  to  the  stockholders  of  the  defendant  company,  and  to  the 
defendant  company,  that  the  defendant  company  was  dealing  with 
an  independent  party  is  not  at  all  material,  unless  the  endeavor  was 
successful,  and  neither  the  public  nor  the  stockholders  are  before 
the  court  asking  for  relief. 

The  complaint  alleges  that  the  American  Malting  Company  was 
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incorporated  under  the  laws  of  the  State  of  New  Jersey  on 
September  27,  1897,  with  an  authorized  capital  of  300,000  shares 
of  the  par  vahie  of  $100  each,  of  wliich  150,000  shares  were  pre- 
ferred stock  and  150,000  shares  were  common  stock,  for  tlie  pur- 
pose, as  alleged  in  the  complaint,,  of  making  for  tlie  defendants  com- 
posing the  copartnership  of  Moore  &  Sdiley  a  secret  profit  from  the 
purchase  at  or  about  the  time  of  tlie  incorporation  of  said  defendant 
company  of  certain  malting  plants.  Tlie  incorporators  were  three  in 
number,  all  of  whom  were  the  employees  of  the  attorneys  of  Moore 
&  Schley,  who  drew  the  articles  of  incorporation  and  acted  as 
employees  and  representatives  of  and  at  the  request  and  instigation 
of  Moore  &  Schley.  Prior  to  the  incorporation  of  the  def endan  t  com- 
pany Moore  &  Schley  had  secured  options  to  purchase  about  twenty- 
five  malting  plants  situate  throughout  the  United  States,  and  caused 
such  options  to  be  taken  in  the  name  of  the  defendant  Eicks,  their 
employee,  for  their  benefit.  Immediately  prior  to  the  ineorporacion 
of  the  defendant  company  Moore  &  Schley  invited  the  public  to  sub- 
fieribe  to  the  stock  of  the  corporation,  and  a  large  number  of  persona 
signed  subscriptions  to  take  preferred  stock  of  the  par  value  of 
$9,000,000  and  common  stock  of  the  par  value  of  $4,500,000,  and 
agreed  to  pay  therefor  $9,000,000,  one-half  of  said  aum  on  Septem- 
ber 28,  1897,  and  the  balance  on  October,  1, 1897,  said  subscriptiona 
to  be  paid  to  the  Onaranty  Trust  Gompuny.  The  subecription 
was  in  the  form  of  a  letter  to  Moore  A  SeUey,  a  copy  of  wliich  is 
annexed  to  the  complaint.  This  letter  speaks  for  itself  and  shows 
that  the  allegations  of  the  complaint  as  to  its  contents  are  inaccurate 
and  misleading. 

The  defendant  corporation  havhig  been  incorporated  on  tlie  27th 
of  September,  1897,  the  incorporators  met  on  September  twenty- 
eighth  and  elected  five  directors,  who  were  employees  of  the  attor- 
neys for  Moore  &  Schley,  or  representatives  of  Moore  &  Schley, 
and  said  directors  elected  officers,  one  of  whom  was  one  of  the  attor- 
neys of  Moore  &  Schley  and  the  others  employees  of  such  attorneys. 
On  the  said  twenty-eighth  of  September,  at  the  instigation  and 
request  of  Moore  &  Schley,  the  otilcers  and  directors  caused  the 
defendant  corporation  to  enter  into  a  contract  witli  the  defendant 
Eicks,  by  which  Eicks  agreed  to  convey  or  cause  to  be  conveyed  to 
the  defendant  corporation  the  said  malting  plants  and  to  furnish  a 
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working  capital  of  $2,070,000,  and  the  defendant  corporation  agreed 
to  issne  to  Eicks  or  to  his  order  preferred  stock  of  the  par  vahie  of 
$12,500,000  and  common  stock  of  the  par  value  of  $13,740,000. 
A  copy  of  this  contract  is  annexed  to  the  complaint.  The  com- 
plaint further  alleges  that  said  trust  company,  on  tlic  joint  order  of 
the  defendant  Chapman,  the  president  of  the  defendant  corporation, 
and  Eicks,  paid  for  the  malting  plants  purchased  from  Eicks  under 
his  contract  with  the  corporation  and  paid  to  the  corporation 
$2,070,000  working  capital  out  of  the  $9,000,000  paid  to  Moore  & 
Schley  on  the  purchase  of  the  stock ;  that  there  remained  in  the 
hands  of  the  trust  company  6,000  shares  of  preferred  stock  aflfl 
77,400  shares  of  the  common  stock  of  said  corporation  which  should 
have  been  returned  to  the  treasury  of  the  defendant  corporation, 
and  that  this  said  stock,  instead  of  being  delivered  to  the  company, 
was  delivered  to  the  individual  defendants,  who  appropriated  it  to 
their  own  use  and  have  not  accounted  for  it  to  the  corporation. 

These  are  the  substantial  allegations  of  the  complaint  as  to  the 
organization  of  the  defendant  corporation  and  the  issue  of  the 
stock.  The  allegations  of  the  motives  and  intent  of  the  defendants 
(which  are  not  alleged  to  have  been  carried  out)  and  of  other  trans- 
actions of  the  corporation  do  not  appear  to  me  to  be  material  in 
determining  the  legal  relation  that  existed  between  Moore  &  Schley 
and  the  corporation.  It  ia  not  alleged  but  that  Eicks  complied  with 
his  contract  and  conveyed  or  caused  to  be  conveyed  to  the  defend- 
ant corporation  the  malt  producing  plants  therein  specified,  nor  is 
there  any  allegation  that  the  plants  acquired  by  the  defendant  com- 
pany were  not  worth  what  the  company  paid  for  them.  The  cor- 
poration was  organized  to  acquire  and  work  these  plants.  It 
acquired  such  plants,  issuing  therefor  a  part  of  its  capital  stock  at  a 
price  which,  so  far  as  appears,  was  not  excessive.  It  does  not  ask 
to  set  aside  the  transaction,  but  holds  on  to  what  it  acquired  in  con- 
sideration of  the  issue  of  its  stock.  It  is  not  alleged  that  there  was 
any  secret  about  the  relation  in  which  Moore  &  Schley  stood  to  the 
company  or  to  the  property  purchased  by  the  company.  The  incor- 
porators, the  directors,  the  oflScers  and  Eicks,  who  made  the  con- 
tracts, and  the  purchasers  of  the  stock  from  Moore  &  Schley  had, 
so  far  as  appears,  knowledge  of  all  the  facts  that  are  alleged  in  the 
complaint.     The  contract  between  the  corporation  and  Eicks  was 
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completed.  The  company  have  the  title  to  and  are  in  possession  of 
all  the  property  that  it  was  incorporated  to  acquire  and  which  it  had 
purchased  by  the  issue  of  its  capital  stock,  and  Eicks  or  Moore  & 
Schley  or  their  assignees  were  in  possession  of  the  stock  issued  for 
that  property.  Leaving  out  of  view  for  a  moment  the  sale  of  stock 
by  Moore  &  Schley  under  what  is  called  the  subscription  agree- 
ment, upon  the  completion  of  the  contract  between '  the  company 
and  Eicks,  Eicks  having  performed  his  contract  by  conveying  or 
causing  to  be  conveyed  to  the  corporation  a  good  title  to  these  malt- 
ing properties  furnishing  an  adequate  working  capital,  and  as  a  con- 
sideration therefor  having  received  from  the  company  this  stock 
which  the  company  had  agreed  to  issue  to  him  for  the  plants  and 
working  capital,  is  it  not  perfectly  clear  that  the  company  could  not 
recover  any  portion  of  the  stock  that  it  had  issued  to  Eicks  as  the 
consideration  for  a  good  title  to  the  malting  plants  and  for  supply- 
ing the  working  capital  irrespective  of  the  amount  that  Eicks  had 
been  required  to  pay  for  the  acquisition  of  the  plants  or  assuring 
the  corporation  a  good  title  thereto  ?  Neither  Moore  &  Schley  nor 
Eicks  was  an  agent  of  the  company  authorized  by  it  to  purchase 
these  plants.  Neither  of  them  were  officers  or  directors  of  the  com- 
pany. The  relation  which  they  bore  to  the  company  was  that  of 
independent  contractors  agreeing  to  convey  or  cause  to  be  con- 
veyed to  the  company  certain  property  for  which  the  company 
agreed  to  issue  certain  shares  of  stock.  To  say  that  Moore  &  Schley 
were  in  fact  the  company  and  that  its  incorporators,  officers  and 
directors  were  named  by  them  and  acted  at  their  instigation  does 
not  change  the  situation,  for  then  Moore  &  Schley  were  dealing 
with  themselves,  and  as  they  owned  all  the  stock  after  it  was  issued, 
no  one  was  injured  or  deceived.  It  Is  alleged,  however,  that 
Moore  &  Schley  had  made  a  contract  to  sell  a  part  of  the  defend- 
ants' stock  that  was  to  be  issued  to  Eicks,  as  a  consideration, 
for  his  securing  to  the  defendant  corporation  the  title  to  these 
malting  properties  and  a  working  capital,  for  an  amount  which 
enabled  them  to  make  the  payments  necessary  to  vest  the  malting 
properties  in  the  defendants  and  furnish  the  working  capital  required, 
so  that  they  could  retain  a  portion  of  the  stock  as  the  profits  of  tlie 
transaction ;  and  that  gave  the  corporation  a  right  of  action  which 
it  would  not  have  had  but  for   that  sale.     The  corporation  w^ 
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incorporated  on  September  28,  1897,  and  on  Septeral>er  29th 
the  contract  was  made  with  Eicks.  There  is  no  allegation  in 
the  complaint  when  the  agreement  with  Moore  &  Schley  for  the 
purchase  of  the  stock  was  actually  signed,  but  it  was  dated  Septem- 
ber twenty-seventh,  the  day  before  the  company  was  incorporated, 
and  two  days  before  the  contract  for  the  purchase  of  the  property 
was  executed.  It  certainly  cannot  be  assumed  that  this  contract  for 
the  sale  of  stock  for  $9,000,000  was  obtained  upon  the  date  of  the 
letter ;  and  it  could  not  have  been  obtained  before.  The  subscrip- 
tion or,  more  properly,  the  agreement  to  purchase  the  stock  from 
Moore  &  Schley,  was  in  form  a  letter  to  Moore  &  Schley.  By 
it  each  subscriber  agreed  to  take  the  number  of  shares  set  opposite 
his  name,  in  a  corporation  to  be  organized  to  manufacture  and  deal 
in  malt,  with  a  capital  of  $30,000,000,  and  to  pay  therefor  the 
amount  likewise  set  opposite  his  signature  to  the  Guaranty  Trust 
Company  of  New  York,  as  and  when  called  for  by  the  said  trust 
<>ompany.  It  was  stated  in  the  letter  that,  of  the  capital  stock  of 
the  company,  all  but  $2,500,000  of  the  preferred  and  $1,250,000 
of  the  common  stock,  to  be  reserved  iu  the  treasury,  was  to  be  issued 
in  acquiring  certain  malt  properties  on  which  Moore  ife  Scliley, 
or  their  associates,  controlled  options,  and  for  working  capital ;  and 
that  a  part  of  the  stock  so  to  be  issued,  to  wit,  $9,000,000  of  pre- 
ferred and  $4,500,000  of  common  stock,  heretofore  underwritten, 
would  be  sold  upon  the  terms  stated,  deliverable  when  and  if  issued. 
After  deducting  the  stock  to  be  retained  by  the  company,  it  was 
stated  that  the  amount  that  was  to  be  issued  in  acquiring  the  prop- 
erties and  for  working  capital  was  of  the  par  value  of  $26,250,000. 
The  stock  to  be  issued  to  Eicks  for  the  properties  to  be  acquired 
for  the  corporation  was  of  the  par  value  of  $26,240,000  —  less  than 
stated  in  the  letter.  What  was  there  then  in  this  subscription  letter 
to  Moore  ife  Schley  which  could  give  the  corporation  a  right  of 
action  against  Moore  &  Schley  ?  Moore  &  Schley  did  not  purport 
to  be  acting  for  the  corporation  to  be  organized,  nor  for  those  who 
were  to  become  the  purchasers  of  the  stock ;  nor  was  it  anywhere 
alleged  that  the  agreement  to  purchase  the  stock  was  with  the 
<»rporation.  The  promise  to  purchase  was  based  upon  the  state- 
ment tliat  the  stock  was  to  be  issued  in  acquiring  the  malt  prop- 
erties upon  which  Moore  &  Schley  controlled  options,  and  the  sub- 
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Bcribers  agreed  to  purchase  that  stock  from  Moore  &  Schley.  TIic 
stock  wliich  was  to  be  purchased  was  stock  that  was  to  be  issued 
for  the  purchase  of  the  malt  properties,  and  the  subscribers  obtained 
jlist  what  the  letter  to  Moore  &  Schley  stated  they  would  receive, 
a  portion  of  the  stock  that  had  been  issued  to  acquire  these  malt 
properties.  When  the  purchasers  of  the  stock  had  received  tlie 
stock  that  they  had  purchased  they  became  stockholders  in  a  cor- 
poration that  had  been  organized  to  acquire  certain  malt  properties, 
for  which  the  corporation  had  issued  its  capital  stock  of  the  par 
value  of  $2C,2'I0,000,  and  this  is  just  what  the  agreement  said  they 
were  to  receive.  Certainly  the  purchase  from  Moore  &  Schley  of 
a  portion  of  this  stock  issued  by  the  corporation  to  acquire  the  malt 
properties  could  give  the  corporation  no  cause  of  action  against 
Moore  &  Schley,  or  their  associates  or  representatives.  But  Moore  & 
Schley  are  called  promoters,  and  it  is  claimed  that  because  they  are 
promoters  they  become  in  some  way  liable  to  the  corporation.  I 
do  not  suppose  that  calling  them  promoters  itself  imix>6es  any 
liability.  It  is  the  relation  that  in  fact  existed  between  the  persons- 
upon  whom  a  liability  is  sought  to  be  imposed  and  tlic  corporation 
in  whom  vests  the  cause  of  action  which  is  sought  to  be  enforced 
that  must  determine  the  question  as  to  the  liability  of  the  defendants. 
If,  as  between  the  corporation  and  the  individual  defendants,  a 
fiduciary  relation  is  established,  then  of  course  there  is  imposed 
upon  the  agent  or  trustee  the  obligations  that  follow  from  that  rela- 
tion,  but  to  establish  that  liability  the  relation  must  be  shown  to 
exist,  and  there  is,  as  I  look  at  it,  no  allegation  in  this  complaint 
that  shows  that  such  a  relation  as  between  Moore  &  Schley  and  the 
corporation  existed.  The  corporation  was  organized  to  acquire 
these  malting  properties.  It  acquired  them  by  issuing  its  stock  to 
Eicks,  and  Moore  &  Schley  entered  into  a  contract  to  sell  the  stock 
when  issued.  Whether  Moore  &  Schley  and  those  associated  with 
them  made  or  lost  money  would  be  entirely  immaterial,  so  far  as  the 
rights  or  obligations  of  the  company  were  affected.  If,  by  reason 
of  financial  disturbances,  the  subscription  to  the  stock  had  not  been 
successful,  or  the  subscribers  had  failed  to  pay  for  the  stock  sub- 
scribed  for,  and  the  transaction  had  resulted  in  a  loss,  it  would  not,. 
I  assume,  be  claimed  that  Moore  ife  SclJey  could  have  called  on  the 
corporation  to  make  good  the  loss. 
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I  lia^e  1104;,  in  expreming  my  viewfi  upon  this  question,  referred 
to  tl^e  many  cases  which  were  cited  on  the  Argunient  before  qb. 
Tliey  w&re  all  based  upon  a  relation  of  trust  that  was  shown  to  exist 
between  the  pix>iQater  and  the  eorporation,  or  those  who  subscribed 
to  the  capital  stock  of  the  corporation.  £rewster  v.  Hatch  (122 
N.  Y.  349)  is  an  illustration  of  the  cases  in  which  the  relation  waa 
established,  but  in  that  case  it  was  the  subscribers  to  or  purchasers 
of  the  stock  that  sought  to  hold  the  persons  from  whom  the  stock 
was  purchased  as  their  trustees,  not  as  trustees  for  the  corporation. 
Ti>e  plainti£Es  were  subscribers  to  the  stock  of  a  corporation,  and 
asked  for  the  damages  sustained  by  tliem  on  the  purchase  of  tlie 
stock.  Tlie  court,  in  reversing  a  judgment  in  favor  of  the  defendants 
said  :  ^  Tlie  end  which  Brown  and  his  associates  sought  to  and  did 
accomplish,  as  stated  in  their  testimony,  and  as  found  by  the  courts 
was  the  acquisition  of  the  mining  property  by  the  corporation  to  be 
organiised  wholly  at  the  cost  of  such  persons  as  should  subscribe  and 
pay  for  shares  t-o  be  issued  at  the  rate  fixed,  and  to  retain  for  them- 
selves a  majority  of  tHie  stock  without  expense  or  risk.  They  testi- 
fied and  the  court  found  that  their  purpose  was  not  disclosed  to  the 
plaintifis.  The  question  is,  was  tlie  relation  between  tliese  litigants 
(the  purchasers  and  sellers  of  the  stock)  simply  that  of  vendors  and 
vendees  of  shares  to  be  issued,  or  was  it  one  *of  trust  and  confidence 
binding  the  defendants  to  the  exercise  of  good  faith  and  to  disclose 
such  information  as  they  possessed  affecting  the  value  of  the  prop- 
erty in  which  the  plaintiffs  were  induced  to  purchase  an  interest?'^ 
The  prospectus  upon  which  the  subscriptions  were  based  stated  that 
the  defendants  were  the  trustees  who  would  manage  its  affairs  and 
receive  the  subscriptions  for  stock,  and  clearly  indicated  that  the 
defendants  as  trustees  were  to  control  and  direct  such  proceedings  aa 
should  be  taken  anterior  to  the  formation  of  the  corporation  as  well 
as  after  it ;  and  it  was  held  that  tlie  plaintiffs  were  led  to  believe 
and  l)ad  a  right  to  believe  that  th^  defendants  were  acting  in  tlie 
interest  of  all  the  investors  and  occupied  before  the  organization  of 
the  corporation  a  position  of  trust  and  confidence  towards  those 
whom  they  induced  to  invest  in  the  enterprise  and  that  they  were 
liable  for  the  damages  sustained  by  the  plaintiffs  wlio  were  induced 
to  invest  in  the  shares  tliat  were  issued. 

If  the  purchasers  of  the  stock  of  the  defendant  company  had  suf- 
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f  ered  damage  by  reason  of  a  breach  of  a  trust  obligation  wbich  existed 
as  between  them  and  the  individual  defendants,  that  they  would  have 
a  cause  of  action  against  the  defendants  cannot  be  doubted ;  bat  that 
is  not  this  case.  The  plaintifiEs  were  not  subscribers  to  the  stock  of 
tlie  corporation,  but  purchased  it  long  after  it  had  been  issued  for 
property  purchased  by  the  corporation.  It  does  not  even  appear 
that  the  stock  that  they  held  was  a  portion  of  tlie  stock  sold  by 
Moore  &  Schley  under  the  agreement  before  mentioned.  Nor  is 
the  cause  of  action  based  on  a  relation  of  trust  between  tlie  plaintiffs 
and  the  individual  defendants.  It  is  the  right  of  the  corporation 
that  is  sought  to  be  enforced,  and  the  plaintiffs  must  establish  that 
there  was  such  a  relation  between  the  corporation  and  the  individual 
defendants  and  that  the  defendants  violated  their  duty  to  the  corpo- 
ration to  entitle  the  plaintiffs  to  succeed  in  this  action.  No  sub- 
scriber to  this  stock  has  complained  of  any  deception  or  violation  of 
confidence.  The  corporation  got  what  it  bargained  for.  All  con- 
nected with  it  knew  of  all  the  facts  alleged  in  the  complaint,  and 
neither  the  corporation  nor  the  subscribers  have  sought  to  rescind 
the  transaction. 

It  is,  however,  thought  that  if  what  is  known  as  the  English  rule 
is  to  be  adopted  in  this  State,  there  is  imposed  some  liability  on  the 
defendant.  But  an  examination  of  the  cases  in  which  that  rule  has 
been  applied  discloses  that  they  are  but  an  application  of  familiar 
principles,  always  a  part  of  the  common  law.  Thus  the  case  of  Erlan- 
ger  v.  New  Sombrero  Phosphate  Co.  (3  App.  Cas.  1218)  was  brought 
to  rescind  a  contract  of  sale  made  by  the  promoters  to  the  corporation. 
The  facts  undoubtedly  justified  the  rescission,  and  it  was  held  in 
affirming  a  judgment  rescinding  the  sale  to  the  corporation  that  the 
application  to  make  the  promoters  account  for  the  profits  that  they 
had  made  by  the  sale  to  the  company  could  not  be  granted ;  that  ail 
the  relief  that  a  court  of  equity  could  grant  was  a  rescission  of  the 
sale.  The  corporation  in  that  case  was  organized  by  the  owner  of  the 
property  which  was  to  be  sold  to  the  corporation.  The  public  sub- 
scribed to  the  corporation  for  its  stock  and  the  proceeds  of  such  sub- 
scription were  paid  to  the  company,  its  stock  was  issued,  and  such  pro- 
ceeds were  paid  by  the  company  to  the  promoters  for  the  proi>erty 
transferred  to  it.  The  relations  between  the  corporation  and  the  pro- 
moters were  entirely  different  in  that  case  from  what  they  are  in 
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this.     In  this  case  the  stock  was  actiiallj  issned  by  tlie  company  to 
Eicks  for  the  property,  and  tlie  stock  was  sold  by  him  to  others. 

In  Cavendish  Bentin^k  v.  I^erm  (12  App.  Gas.  652)  the  defend- 
ant, a  director  of  the  Cape  Breton  Company,  was  sought  to  be  lield 
liable  for  a  breach  of  trnst  as  a  director  of  the  company.  Upon 
appeal  to  the  House  of  Lords  from  a  judgment  for  the  defendant  it 
was  held  that,  as  the  defendant  was  interested  in  the  property  sold 
to  the  corporation,  he,  being  a  director,  was  bound  to  disclose  that 
interest  to  the  other  directors  of  the  company  who  were  entering 
into  a  contract  for  the  purchase  of  property,  and  his  failure  to  make 
that  disclosure  would  entitle  the  company,  upon  discovering  his 
interest,  to  rescind  the  sale,  but  at  the  time  the  action  was  brought 
such  a  rescission  had  become  impossible,  and  thereupon  it  was 
claimed  that  the  defendant  had  to  make  good  to  the  company  the 
loss  that  they  had  sustained  owing  to  his  misfeasance  in  failing  to 
make  that  disclosure.  In  affirming  that  judgment  Lord  Herschell, 
in  the  House  of  Lords,  said  :  "  Now  I  am  by  no  means  prepared  to 
say  that  the  argument  of  the  appellant  is  well  founded  that  such 
a  case  as  this  is  a  parallel  case  to  the  class  of  cases  to  which  I  have 
alluded,  where  an  agent  employed  to  go  into  the  market  and  buy  at 
the  market  price  sells  his  own  goods  to  the  company  at  something 
above  the  market  price.  But  I  do  not  think  it  necessary  to  come 
to  any  absolute  determination  upon  that  point,  because  it  is  of  the 
very  essence  of  such  a  case  as  this  to  show  that  the  price  at  which 
the  property  was  sold  to  the  company  was  in  excess  of  what  has 
been  called  the  real  price  or  the  true  value."  And  it  was  held  that, 
in  the  absence  of  evidence  to  show  that  the  price  at  which  the  prop- 
erty was  sold  to  the  company  was  in  excess  of  its  true  value,  tliere 
was  no  such  cause  of  action.  And  the  opinion  continues :  "  I  think 
it  is  impossible  to  arrive  at  any  such  conclusion,  and  to  say  tliat, 
therefore,  there  has  been  misfeasance  on  the  part  of  Mr.  Fenn,  the 
present  respondent,  which  would  warrant  your  lordships  coming  to 
the  conclusion  that  he  should  be  compelled  to  return  a  part  of  the 
money  received  in  respect  of  this  purchase  on  the  ground  that  he 
was  making  improperly  a  considerable  profit.  *  *  *  There  is 
no  misfeasance  in  a  person  who  has  an  interest  in  the  property,  by 
being  a  shareholder  in  the  company  which  is  selling  it,  never- 
App.  Drv.— Vol.  XCII.        26 
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thelesB  acting  as  a  director  in  the  purchase  of  that  property  for 
another  company.  The  misfeasance,  if  it  exists  at  all,  must  be  in 
this,  that  he  enters  into  such  a  transaction  without  communicating 
to  his  codirectors  the  fact  that  he  has  such  an  interest.  It  seems  to 
me  that  it  must  rest  with  those  who  allege  the  misfeasance  to  prove 
that  element,  which  is  an  essential  element  to  make  out  misfeasance 
at  all." 

Ohickstein  v.  Barnes  (App.  Gas.  [1900]  240)  was  a  case  of  fraud- 
ulent misrepresentation  by  Gluckstein  and  three  other  persons  as  to 
the  price  that  they  had  paid  for  the  property  which  they  had  sold 
to  the  company  of  which  they  were  directors,  and  the  lord  chancel- 
lor in  stating  the  question  says :  "  The  simple  question  is  whether 
four  persons,  of  whom  the  appellant  is  one,  can  be  permitted  to 
retain  the  sums  which  they  have  obtained  from  the  company  of 
which  they  were  directors  by  the  fraudulent  pretence  that  they  had 
paid  20,000Z.  more  than  in  truth  they  had  paid  for  property  which 
they,  as  a  syndicate,  had  bought  by  subscription  among  themselves, 
and  then  sold  to  themselves  as  directors  of  the  company."  It  was 
determined  that  fraud  was  proved  and  that  said  persons  were  hablo 
to  the  company  for  the  damage  sustained  by  the  company  by  reason 
of  the  fraud.  In  that  case  it  was  said :  ^^  Indeed,  the  case  is  so  clear 
that  I  do  not  think  it  is  a  case  of  inadequate  disclosure,  but  of  direct 
misrepresentation." 

In  Burland  v.  Ea/rle  (App.  Gas.  [1902'|  83),  a  case  before  the 
Privy  Gouncil,  in  speaking  of  an  action  brought  by  one  stock- 
holder to  enforce  a  demand  in  favor  of  the  corporation  in  which  he 
owned  stock,  it  is  said  :  *'  The  cases  in  which  the  minority  can  main- 
tain such  an  action  are,  therefore,  confined  to  those  in  which  the 
acts  complained  of  are  of  a  fraudulent  character  or  beyond  the  pow- 
ers of  the  company."  In  that  case  it  appeared  that  at  a  public  sale 
Burland,  one  of  the  directors  of  the  company,  had  purchased  prop- 
erty for  $21,564 ;  that  ho  shortly  afterwards  sold  the  property  to  the 
company  for  $60,000 ;  that  under  these  circumstances  he  had  been 
ordered  to  pay  to  the  company  the  difference  between  the  purchase 
price  and  the  price  at  which  he  sold  it  to  the  company ;  and  in  dis- 
cussing that  question,  Lord  Da  vet  said ;  "  Both  courts  have  held 
that  the  resale  was  by  Burland's  advice  and  influence,  and  was  made 
without  disclosing  to  the  company  the  price  at  which  he  had  par- 
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chased.  It  was  also  held  in  the  Court  of  Appeal  that  Burland  had 
bought  the  property  with  the  intention  and  for  the  purpose  of 
reselling  it  to  the  company.  *  *  *  But  their  Lordships  do  not 
think  it  necessary  to  pursue  these  topics,  because  they  are  of  opinion 
that  the  relief  prayed  by  the  amende.d  statement  pf  claim,  and 
granted  in  the  courts  below,  is  altogether  misconceived.  There  is 
no  evidence  whatever  of  any  commission  or  mandate  to  Burland  to 
purchase  on  behalf  of  the  company,  or  that  he  was  in  any  sense  a 
trustee  for  the  company  of  the  purchased  property.  It  may  be  that 
he  had  an  intention  in  his  own  mind  to  resell  it  to  the  company  ; 
but  it  was  an  intention  which  he  was  at  liberty  to  carry  out  or 
abandon  at  his  own  will.  It  may  be  also  that  a  person  of  a  more 
refined  self-respect  and  a  more  generous  regard  for  the  company,  of 
which  he  was  president,  would  have  been  disposed  to  give  the  com- 
pany the  benefit  of  his  purchase.  But  their  Lordships  have  not  to 
decide  questions  of  that  character.  The  sole  question  is  whether  lie 
was  under  any  legal  obligation  to  do  so.  Let  it  be  assumed  that  the 
company  or  the  dissentient  shareholders  might  by  appropriate  pro- 
ceedings have  at  one  time  obtained  a  decree  for  rescission  of  the 
contract.  But  that  is  not  the  relief  wliicli  they  ask  or  could  in 
the  circumstances  obtain  in  this  suit.  The  case  seems  to  their 
Lordships  to  be  exactly  that  put  by  Lord  Caiens  in  Erlanger  v. 
New  Somhrero  Phosphate  Co,^^  And  Lord  Cairns  is  quoted 
as  follows :  "  It  may  well  be  that  the  prevailing  idea  in  their  mind 
was  not  to  retain  or  work  the  island,  but  to  sell  it  again  at  an 
increase  of  price,  and  very  possibly  to  promote  or  get  up  a  company 
to  purchase  the  island  from  them ;  but  they  were,  as  it  seems  to  me, 
after  their  purchase  was  made,  perfectly  free  to  do  with  the  island 
whatever  they  liked  ;  to  use  it  as  they  liked,  and  to  sell  it  how  and 
to  whom  and  for  what  price  they  liked.  The  part  of  the  case  of 
the  respondents  which  as  an  alternative  sought  to  make  the  appel- 
lants account  for  the  profit  which  they  made  on  the  resale  of  the 
property  to  the  respondents,  on  an  allegation  that  the  appellants 
acted  in  a  fiduciary  position  at  the  time  they  made  the  contract  of 
the  30th  of  August,  1871,  is  not,  as  I  think,  capable  of  being 
supported." 

The  principle  laid  down  in  these  cases  does  not,  it  seems  to  me, 
support  this  action.     There  were  no  representations  in  the  Moore  & 
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Schley  letter  tliat  the  persons  who  agreed  to  take  this  stock  wero 
purchasing  it  from  the  company.  What  they  agreed  to  do  was,  to 
purchase  the  stock  from  Moore  &  Schley  and  to  pay  to  the  trost 
<»mpany  as  agents  of  Moore  &  Schley  the  price  which  they  agreed 
to  pay  for  the  stock.  The  further  provisions  of  this  agreemeDt 
clearly  show  the  nature  of  the  undertaking  and  the  obligations 
assumed  by  the  subscribers.  The  corporation  was  to  have  a  capi- 
tal of  $30,000,000,  and  the  agreement  stated  that  ^^  it  is  expected 
that  of  the  capital  aforesaid  all  but  two  and  one-half  millions  of  pre- 
ferred and  one  and  one-quarter  million  dollars  of  common  stock  to 
be  reserved  in  the  treasury  for  further  corporate  uses,  will  be  issued 
in  acquiring  certain  malt  properties  on  which  you  (Moore  &  Schley) 
and  your  associates  control  options  *  *  *  and  for  working 
capital  and  that  a  part  of  the  stock  so  to  be  issued,  to  wit :  nine 
million  dollars  of  preferred  and  four  and  one-half  million  dollars  of 
common  heretofore  underwritten,  will  be  sold  upon  the  terms  above 
stated,  deliverable  when  and  if  issued."  The  whole  agreement 
shows  that  this  was  a  sale  of  stock  by  Moore  &  Schley,  which  waa 
to  be  acquired  by  them  after  its  issue  by  the  corporation  for  the 
purchase  of  these  malting  properties  upon  which  Moore  &  Schley 
had  options.  It  clearly  contemplated  that  before  the  stock  waa 
to  be  delivered  under  this  agreement,  the  company  should  be  organ- 
ized, tlie  stock  issued  and  acquired  by  Moore  &  Schley,  and  deliv- 
ered by  them  to  the  signers  of  this  agreement.  The  signers  of  the 
agreement  made  no  contract  with  the  company,  and  there  is  here 
nothing  that  gives  to  the  corporation  the  right  to  compel  Moore  db 
Schley  to  accept  leas  for  their  options  and  the  property  that 
they  secured  for  the  corporation  under  the  options  than  the  cor- 
poration had  agreed  to  pay  for  the  properties.  Nor  have  the  cor- 
poration, or  its  stockholders,  or  the  purchasers  of  the  stock  asked  to 
rescind  the  purchase.  This  suit  is  in  effect  one  to  compel  the 
vendors  (Moore  &  Schley)  to  return  a  part  of  the  consideration  that 
the  corporation  had  paid  for  these  properties  which  it  had  purchased, 
upon  the  ground  that  the  vendors  made  a  profit  out  of  their  con- 
tract witli  the  corporation  —  a  claim  which,  in  all  the  English  cases 
to  which  1  have  called  attention,  it  had  been  held  could  not  be 
enforced.  If  we  assume  that  the  persons  purchasing  stock  of  Moore 
A  Schley  under  this  agreement  would  have  had  a  right  of  rescissioQ 
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or  a  right  of  action  against  Moore  &  Schley  to  recover  the  damages 
sastained  bj  them  because  of  any  false  representation  as  to  tlieir 
relation^  to  tlie  property  or  to  the  company,  that  would  give  no  cause 
of  action  to  the  company,  nor  would  a  settlement  with  the  company 
by  Moore  &  Schley  have  satisfied  any  cause  of  action  which  had 
existed  in  the  subscribers  to  this  agreement  either  to  rescind  their 
purchase  of  the  stock  or  to  claim  from  Moore  &  Schley  any  damage 
that  they  had  sustained  by  its  purchase.  It  is  the  subscribers  to 
this  agreement  who  would  be  injured  by  any  misrepresentations  or 
suppressions  contained  in  the  instrument.  They  would  have  their 
eause  of  action  against  Moore  &  Schley;  and  to  hold  Moore  <fe: 
Schley  also  liable  to  the  company  would  be  to  impose  an  obligation 
upon  them  for  statements  made,  not  to  the  company,  or  for  the 
purpose  of  inducing,  or  which  did  induce  any  corporate  action,  but 
made  to  subscribers  to  an  agreement  to  purchase  stock  of  the  com- 
pany. The  liability  to  the  corporation  must  depend  upon  tlie  vio- 
lation of  a  trust  relation  in  which  Moore  &  Schley  stood  to  it.  As 
was  said  by  the  Court  of  Appeals  in  Seymour  v.  S,  F,  C,  Aasn.  (144 
If*  Y.  333) :  "  But  in  every  class  of  cases  the  rule  is  founded  upon 
the  unwillingness  of  the  law  to  upliold  contracts  which  bring  into 
collision  the  trust  duty  and  the  personal  interest.  ^*  *  *  The^ 
entire  basis  of  the  rule  consists  in  this  collision  between  trust  duty- 
and  personal  interest,  and  the  equitable  prohibition  has  no  applica- 
tion where  there  is  no  such  possible  inconsistency."  I  think  this 
distinction  is  recognized  in  all  the  authorities :  Parsons  v.  Hayes 
(50  N.  r.  Super.  Ct.  29) ;  Hoine  Fire  Ins.  Co.  v.  Barler  (60  L.  E. 
A.  927);  TompJchis  v.  Sperry^  Jones  cfe  Co.  (96  Md.  560).  As 
before  stated,  neither  the  corporation  nor  the  subscribers  to  this 
agreement  has  at  any  time  offered  to  rescind  the  transaction,  nor  is 
this  suit  brought  to  enforce  a  right  of  rescission,  and  I  do  not  think 
that  there  are  any  facts  alleged  which  show  a  violation  by  these 
individual  defendants  of  any  duty  reposing  in  trust  and  confidence 
to  the  corporation  that  they  have  violated  which  authorizes  the  cor- 
poration to  call  upon  them  to  account  for  their  acts. 

It  follows,  therefore,  that  the  judgment  must  be  reversed,  with- 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the  plain- 
tifis  to  amend  on  payment  of  costs  in  this  court  and  in  the  court 
below. 
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Pattbeson,  J.  (concurring) : 

I  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  Hatch,  and 
my  judgment  in  this  case  inclines  me  to  concur  in  the  result  reached 
by  Mr.  Justice  Ingbaham. 

It  seems  to  me  that  the  radical  defect  in  the  plaintiffs'  case  is 
that  they  do  not  show  themselves  to  be  entitled  either  originally  or 
derivatively  to  the  relief  they  demand.  Taking  the  allegations  of 
the  complaint  reciting  facts,  and  separating  them  from  mere  char- 
acterizations and  conclusions,  it  seems  to  me  to  be  apparent  that 
there  can  be  no  cause  of  action  inhering  in  the  plaintiffs,  unless  one 
inhered  in  the  corporation.  I  do  not  see  how  a  right  to  maintain 
this  action  resided  in  the  corporation.  Suggestions,  charges,  epithets 
and  imputations  in  the  complaint  must  all  yield,  as  I  view  the  case, 
to  the  contents  of  Exhibit  A  (annexed  to  the  complaint),  which  only 
constitutes  between  the  signatories  to  that  paper  and  Moore  & 
Schley  a  private  contract  that  the  former  would  take  the  number 
of  shares  set  opposite  to  their  several  signatures  of  preferred  stock 
and  of  common  stock  in  a  corporation  to  be  organized  to  manufac- 
ture and  deal  in  malt  with  a  capital  of  $30,000,000,  out  of  which 
capital  all  but  $2,500,000  of  preferred  and  $1,250,000  of  common 
stock,  to  be  reserved  for  future  corporate  uses,  would  be  applied  to 
acquiring  malt  properties  of  which  Moore  &  Scliley  controlled 
options  (or  their  value  as  Moore  &  Schley  might  determine  in  lieu  of 
any  thereof  that  might  not  be  acquired),  and  that  the  stock  so  to  be 
issued,  namely,  $9,000,000  of  preferred  and  $4,250,000  of  common 
stock,  would  be  sold  upon  the  terms  above  stated,  deliverable  when 
issued.  What  would  be  understood  by  this  private  contract  entered 
into  between  Moore  &  Schley  and  those  who  signed  it  ?  As  soon  as 
it  was  put  out  by  Moore  &  Schley,  and  they  invited  responses,  those 
who  signed  the  paper  knew  precisely  what  they  undertook  in 
the  way  of  an  obligation.  When  they  signed,  they  did  not  agree 
with  a  corporation,  but  they  agreed  to  take  from  Moore  &  Schley, 
when  a  corporation  should  be  formed,  the  number  of  shares  set 
opposite  their  names  respectively,  and  they  agreed  as  to  what  and 
how  much  stock  should  be  issued  for  the  options.  It  seems  to  me 
that  this  is  a  simple  contract  by  which  Moore  &  Schley  agreed  to 
furnish  shares  of  stock  in  respect  of  which  those  agreeing  to  take 
knew  fully  what  the  capitalization  was  to  be  and  what  would  be 
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paid  in  stock  to  get  in  the  malt  properties,  which  could  be  acquired 
only  through  the  options  which  were  held  or  controlled  by  Moore  & 
Schley.  There  is  no  false  representation  and  there  is  no  suppression 
of  fact.  It  is  a  mere  characterization  to  say  that  Moore  &  Schley 
made  an  unlawful  secret  profit  out  of  a  situation  which  it  is  not 
shown  they  were  bound  to  disclose  to  the  signers  of  Exhibit  A. 

I  fully  concur  with  Mr.  Justice  Hatch  in  the  abstract  rules  of 
law  which  he  has  stated,  and  in  the  very  admirable  and  learned 
classification  and  array  he  has  made  of  the  cases  bearing  upon  the 
subject  of  the  liability  of  a  promoter  of  a  corporation.  I  see  no 
reason  to  dissent  from  anything  he  has  said  on  that  general  matter, 
and  I  regard  his  opinion  in  that  respect  as  a  very  useful  and  valu- 
able contribution  to  the  literature  of  that  subject.  But  I  cannot 
bring  this  case  within  any  one  of  his  classifications.  My  view  is 
that  the  corporation  which  was  organized  had  no  right  of  action 
against  Moore  &  Schley,  and  that  hence  these  plaintiffs,  as  stock- 
holders, derive  no  right  of  action  from  that  company.  If  a  wrong 
has  been  done,  it  is  one  to  be  remedied  in  favor  of  those  who  signed 
Exhibit  A,  or  those  claiming  directly  under  them,  and  there  is  no 
complaint  emanating  from  them.  For  these  reasons,  I  think  the 
demurrer  should  have  been  sustained,  and,  as  a  consequence,  I  con- 
cur in  the  conclusion  reached  by  Mr.  Justice  Inokaham. 

Hatch,  J.  (dissenting) : 

The  complaint  states  a  single  and  indivisible  cause  of  action. 
The  disposition  which  this  court  made  of  the  motion  to  strike  out 
certain  parts  of  the  complaint  and  to  make  other  averments  more 
definite  and  certain  has  settled  as  to  form  and  materiality  the  aver- 
ment of  matter  contained  therein.  While  no  opinion  was  written 
in  making  disposition  of  that  appeal  (77  App.  Div.  642),  yet  such 
is  the  necessary  effect  of  that  determination.  The  cause  of  action 
averred  in  this  complaint,  stripped  of  all  verbiage,  is  plain  and 
simple.  It  charges  that  Moore  &  Schley  for  the  purpose  of  obtain- 
ing for  themselves  a  secret  profit,  did  certain  things  and  thereby 
obtained  profits  to  which  they  were  not  entitled.  The  acts  which 
Moore  &  Schley  are  charged  with  doing  to  effect  this  result  con- 
sisted in  procuring  in  the  name  of  the  defendant  Eicks,  who  was  their 
agent  for  the  purpose,  options  for  the  purchase  of  about  twenty-five 
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malliog  plants,  loeated  in  varioufi  States  and  cities  of  the  U  nited  States. 
As  no  corporation  was  at  this  time  in  existence  to  take  over  these  prop^ 
erties^  Moore  &  Schley,  for  the  pnrpose  of  procuring  f  nnds  with  which 
to  make  a  purchase  of  the  several  plants  upon  which  their  agent  held 
options,  procured  to  be  addressed  to  themselves  a  letter  from  pro- 
posed subscribers  to  the  capital  stock  of  a  corporation  thereafter  to  be 
formed  by  Moore  <fe  Schley.  Among  other  things,  this  letter  provided 
for  subscriptions  to  the  capital  stock  of  a  company  to  be  organized 
with  a  capital  of  $30,000,000,  one>half  seven  per  cent  cumulative 
preferred  stock  and  the  remainder  common  stock.  The  condition 
of  the  subscription  was  that  all  of  the  stock  issued  upon  the  organiza- 
tion of  the  company  was  to  be  used  for  the  purpose  of  acquiring 
from  the  vendors  the  malting  properties  upon  which  Kicks,  as  agent, 
held  options,  and  to  provide  a  working  capital.  TI>e  condition  was 
expressed  in  these  words :  "  It  is  expected  that  of  the  capital  afore- 
said, all  but  two  and  one-half  millions  of  preferred  and  one  and 
one-quarter  million  dollars  of  common  stock  to  be  reserved  in  the 
treasury  for  further  corporate  uses,  will  be  issued  in  acquiring  cer^ 
tain  malt  properties  on  which  you  and  your  associates  control 
options  *  *  *  and  for  working  capital  and  that  a  part  of  the 
stock  so  to  be  issued,  to  wit :  nine  million  dollars  of  preferred  and 
four  and  one-half  million  dollars  of  common  heretofore  under- 
written, will  be  sold  upon  the  terms  above  stated  'deliverable 
when  and  if  issued."  There  were  no  associates  of  Moore  & 
Schley.  Eicks  was  not  an  associate,  as  he  was  their  agent,  acting 
for  them  and  entirely  subject  to  their  control.  Pursuant  to  the 
agreement  contained  in  the  letter,  subscriptions  to  the  capital  stock 
were  made,  and  by  their  terms  were  payable  to  the  Guaranty 
Trust  Company,  which  was  an  agency  selected  by  Moore  &  Schley. 
In  addition  to  these  sijbscriptions,  the  vendors  of  tlie  malting 
plants  subscribed  to  $3,000,000  of  preferred  and  $1,500,000  of 
common  stock.  Having  been  assured  of  Sufficient  moneys  by  the 
subscriptions  to  carry  out  the  scheme,  Moore  &  Schley  proceeded  to 
the  organization  of  the  corporation,  selecting  directors  therefor 
entirely  under  their  control.  Simultaneously  with  the  organization 
of  the  corporation  they  directed  the  trust  company  to  call  in  the 
amount  of  the  subscriptions,  and  obtained  from  such  calls  $9,000,000, 
which  the  subscribers  paid  to  the  trust  company.     This  sum  was 
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snfficient  to  pay  for  all  the  properties  tranefeiTed  and  f nniish  the 
working  capital  of  SS^OTO^OOO.  This  being  accomplished,  Moore  & 
Sehley  caused  the  directors  to  enter  into  a  contract  with  Eicks  for 
the  transfer  of  the  malting  plants  to  the  corporation,  and  parsnant 
thereto  the  several  properties  were  conveyed  directly  to  the  cor- 
"poration  without  the  intervention,  of  any  third  party.  The  stock 
was  thereupon  issued  to  Eicks,  who  delivered  it  to  the  trust  company, 
and  it  alloted  the  shares  of  stock  to  the  corporation  and  individuals 
entitled  thereto.  After  the  allotment  had  been  made,  there  remained 
with  thetrnst company $500,000 of  preferred  stock  and  $7,740,000 
of  common  stock,  which  was  not  required  or  used  in  procuring  the 
plants  or  famishing  the  working  capital.  This  stock,  it  is  averred 
in  the  complaint,  was  the  property  of  the  corporation.  Moore  & 
Schley,  without  disclosing  these  facts  to  the  subscribers  or  to  the 
company,  and  not  being  subscribers  to  the  shares  of  stock  of  the 
company,  nor  having  invested  any  money  in  the  enterprise  in  any 
form,  directed  the  trust  company  to  deliver  to  them  the  last  above- 
mentioned  shares  of  stock,  and  they  appropriated  the  same  to  their 
own  use,  witliout  paying  anything  therefor  and  have  never  accounted 
for  the  same  to  the  corporation  or  to  any  other  person  on  its  behalf. 
It  is  evident  that  Moore  &  Schley  from  the  inception  of  the  enter- 
prise and  in  all  of  the  steps  taken  to  the  distribution  of  the  stock 
stood  in  relation  thereto  as  promoters.  While  it  is  true  that  they 
were  owners  of  the  options  it  is  equally  true  that  they  procured  tliose 
options  for  the  purpose  of  transferring  them  to  a  corporation,  to  be 
thereafter  formed,  and  in  the  entire  transaction  they  intended  to  and 
did  make  use,  not  of  their  own  money,  but  of  money  paid  in  by  the 
subscribers,  which  in  amount  was  sufficient  to  pay  the  purchase  price 
of  the  property  and  furnish  the  working  capital.  The  excess  of 
stock  was  provided  for  the  purpose  of  being  appropriated  by  Moore 
&  Schley,  and  the  complaint  avers  that  in  accomplishing  it  the 
scheme  took  this  form.  It  is  evident,  therefore,  that  Moore  & 
Schley  in  relation  thereto  were  promoters.  Cook  on  the  Law  of 
Stock  and  Stockholders  defines  a  promoter  to  be :  "A  person  who 
brings  about  tlie  incorporation  and  organization  of  a  corporation. 
He  brings  together  the  persons  who  are  interested  in  the  enterprise^ 
aids  in  procuring  subscriptions,  and,  generally,  is  the  representative 
of  parties  who  wish  to  sell  property  to  the  corporation  or  to  construct 
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its  works."  (§  661.)  This  definition  is  approved  in  Dickerman  v. 
Northern  Trust  Co.  (176  U.  S.  181, 203).  In  Brewster  v.  Hatch  (122 
N.  Y,  349),  wliere  the  persons  devising  and  carrying  out  the  scheme 
were  held  to  be  promoters,  it  was  said  by  Chief  Judge  Follett  : 
"  The  end  which  Brown  and  his  associates  sought  to  and  did  accom- 
plish, as  stated  in  their  testimony,  and  as  found  by  the  court,  was  the 
acquisition  of  the  mining  property  by  the  corporation  to  be  organized 
wholly  at  the  cost  of  such  persons  as  should  subscribe  and  pay  for 
shares  to  be  issued  at  the  rate  fixed,  and  to  retain  for  themselves  a 
majority  of  the  stock  without  expense  or  risk."  The  scheme  in  the 
present  case  was  quite  similar,  as  the  averred  purpose  of  Moore  & 
Schley  was  to  procure  the  subscriptions  and  obtain  the  money  there- 
from to  pay  for  the  properties  for  the  corporation  and  appropriate 
the  stock  without  providing  any  funds  for  the  enterprise  or  running 
any  risk  in  the  venture,  and  this  they  have  succeeded  in  doing. 
They  are,  therefore,  literally  promoters  of  the  transfer  of  the  prop- 
erty and  of  the  organization  of  the  company.  Of  such  relation  it 
has  been  said :  "  A  promoter  is  considered  in  law  as  occupying  a 
fiduciary  relation  towards  the  corporation.  He  is  an  agent  of  the 
corporation  and  his  compensation  is  derived  from  it  or  from  the 
persons  who  are  the  principal  stockholders  of  the  corporation.  The 
promoter  is  not  allowed  to  receive  and  retain  a  secret  profit  given  to 
him  by  the  parties  with  whom  the  corporation  contracts.  Frequently 
the  promoter  himself  owns  or  has  an  interest  in  the  property  which 
is  sold  to  the  corporation.  In  such  cases  if  he  openly  acknowledges 
such  interest  and  deals  with  the  company  at  arm's  length  the  trans- 
action is  allowed  to  stand.  But  if  the  promoter  conceals  his  interest 
in  the  property  sold  to  the  corporation  the  sale  may  be  set  aside,  the 
property  returned  and  the  money  recovered  back."  (Cook  Stock  & 
Stockh.  §  651,  and  cases  cited.)  This  rule  of  law  has  received  approval 
in  Dichemnan  v.  Northern  Trust  Co.  {supra)  and  in  many  other 
cases.  {Brewster  v.  Hatch^  supra ;  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218 ;  Oluckstein  v.  Barnes,  -A.pp. 
Cas.  [1900]  24:0;  Colton  Improvement  Co.  v.  Bichter,  26  Misc. 
Rep.  26 ;  Hayward  v.  Leeson,  176  Mass.  310.)  If  we  are  right  in 
our  conclusion  that  the  averments  of  this  complaint  show  that  Moore 
&  Schley  were  promoters  of  the  corporation  for  the  purpose  of 
making  this  secret  profit  at  the  expense  of  the  subscribers  and  the 
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corporation,  without  making  disclosure  of  the  same,  then  it  would 
seem  to  follow  that  they  are  liable  to  account  for  the  property 
or  its  proceeds  at  the  instance  of  the  party  who  has  suffered  by 
the  act. 

It  is  averred  in  the  complaint  that  the  stock  appropriated  by  Moore 
A  Schley  was  the  property  of  the  corporation  and  was  required  to 
be  placed  in  its  treasury,  and  that,  therefore,  it  being  its  property,  a 
wrong  has  been  done  to  it,  and  that  it  has  been  damaged  to  the 
extent  of  the  value  of  the  stock  so  appropriated.  It  seems  clear 
that  after  the  corporation  was  formed,  the  stock,  which  was  issued, 
was  and  continued  to  remain  its  stock  until  transferred  for  some 
purpose  of  corporate  use,  and  that  no  one  could  appropriate  it  to 
himself  without  giving  value  therefor.  Certainly  the  board  of  direct- 
ors were  not  authorized  to  make  a  gift  of  it  to  any  person.  Moore 
<fe  Schley  had  no  more  authority  to  appropriate  the  stock  to  their  use 
without  giving  value  therefor  than  would  the  board  of  directors  be 
authorized  to  make  a  gift  of  it.  Taking  the  stock  from  the  corpo- 
ration was  an  appropriation  of  its  property,  and  if  no  value  was 
given  therefor  it  operated  to  deplete  the  property  of  the  corpora- 
tion or  to  create  an  obligation  against  it,  and  in  law  it  constitutes  a 
fraud  upon  the  corporation  and  its  stockholders.  Under  similar  cir- 
cumstances it  has  been  held  that  an  action  would  lie  either  by  the 
corporation  or  its  representatives  to  compel  the  persons  who  have 
misappropriated  the  stock  to  account  for  the  same,  or  its  value, 
within  well-settled  equitable  principles.  {Brewster  v.  Sateh,  supra  ; 
Colton  Improvement  Go,  v.  Richter^  supra^  and  cases  cited ;  Hay- 
ward  V.  LeesoUy  supra;  Spaulding  v.  North  Milwaukee  Town  Site 
Co.,  106  Wis.  481 ;  Pittsburg  Mining  Co,  v.  Spooner,  74  id.  307.) 
The  rule  is  the  same  in  England.  {Erlanger  v.  New  Sombrero 
PhospJiate  Co,y  supra;  Gluckstein  \,  Barnes,  supra ;  Matter  of 
Lady  Forrest  [Murchison]  Gold  Mine,  Ltd.,  1  Ch,  Div.  [1901] 
582.) 

In  Burland  v.  Earle  (App.  Cas.  [1902]  83)  it  was  held  that 
where  a  director  purchased  property  upon  his  own  motion  without 
any  mandate  from  the  company  directing  hiin  so  to  do,  and  under 
such  circumstances  that  he  did  not  become  a  trustee,  and  subse- 
quently sold  the  same  property  to  the  company  at  an  advance  in  price, 
he  could  not  be  compelled  to  account  for  such  difference  by  a  share- 
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holder,  and  that  no  recovery  could  be  had  for  snch  act ;  that  if  any 
wrong  was  done,  it  was  a  wrong  done  to  the  company,  and  it  waa 
tlie  party  to  sue  to  redress  the  wrong.  There  the  wrong  would 
be  in  the  sale,  if  it  fell  within  any  prohibition.  In  the  present 
case  the  wrong  is  done  to  the  company,  not  in  any  sale,  but  in  the 
appropriation  of  its  stock  without  giving  value  therefor.  To  the^ 
same,  effect  is  Cavendish  Bentmck  y.  Feiin  (12  App.  Gas.  652). 
Many  other  cases  might  be  cited  in  other  jurisdictions  to  the 
same  effect.  So  far  as  I  am  aware,  there  has  never  been  any 
denial  of  the  jurisdiction  of  equity  to  lay  hold  of  such  a  trans- 
action and  grant  relief,  whether  it  be  between  individuals,  who* 
have  suffered,  or  corporations.  {Getty  v.  Devlhi^.  51  N.  Y.  403 ; 
70  id.  504)  The  fact  being  established,  the  person  or  corix)ration 
wronged  may  maintain  the  action^  and  as  we  have  before  observed, 
in  the  present  case  the  wrong  was  done  to  the  corporation  for  the 
reason  that  the  stock  was  its  property  and  was  misappropriated  by 
Moore  &  Schley.  The  present  action  is  to  be  treated  as  one  brought 
by  the  corporation  and  for  its  benefit,  for  by  the  averment  of  the 
complaint  it  appears  that  not  only  has  a  demand  been  made  upon 
tlie  corporation  to  bring  the  action  and  been  refused  but  that  a. 
demand  would  be  unavailing  if  one  had  been  made  and  this  gives 
the  right  to  the  plaintiffs  to  maintain  the  action.  {Flynn  v.  Brook-- 
lyn  City  E.  E.  Co,  158  N.  Y.  493;  Hutchinson  v.  Stadler,  85 
App.  Div.  424.) 

'  It  is  claimed  that  such  result  does  not  necessarily  follow  for 
the  reason  that  in  every  action  brought  by  a  stockholder  to 
enforce  a  corporate  right,  two  elements  are  presented  which  are 
essential  to  the  cause  of  action.  One,  a  cause  of  action  in  favor  of 
the  company  against  tlie  party  liable  to  it,  and  secondly,  a  cause  of 
action  in  the  stockholder's  favor  to  compel  tlie  company  to  enforce 
such  liability.  The  argument  is  that  there  is  a  variety  of  things, 
out  of  which  arise  a  right  in  favor  of  the  corporation  which  may  be 
enforced  in  an  action,  which  right,  however,  it  is  neither  desirable 
nor  beneficial  to  enforce,  and  that  such  determination  must  of 
necessity  be  left  to  the  control  of  the  directors,  charged  with  the 
duty  of  management,  and  that  before  a  stockholder  can  enforce  the 
right  of  the  company,  it  becomes  incumbent  upon  him  to  establish,, 
as  a  part  of  his  cause  of  action,  that  it  is  such  aright  as  it  would  of^ 
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necessity  be  of  benefit  to  the  corporation  to  enforce,  and  in  which 
the  stockholders  of  the  company  would  be  advantaged  in  property 
right,  or  otherwise,  by  reason  of  its  enforcement.  It  is  now  not 
essential  that  we  pass  upon  this  question  as  an  abstract  proposition 
of  law.  It  may  very  well  be  that  a  contract  which  may  be  avoided 
by  a  corporation  might,  nevertheless,  be  of  very  great  benefit  to  it, 
and  which  in  sound  business  judgment  ought  not  to  be  avoided  but 
continued.  It  may  very  well  be  that  under  such  circumstances  a 
court  of  equity  would  not  enforce  a  cause  of  action  at  the  instance 
of  the  stockholder  suing  in  the  right  of  the  company.  With  this 
question,  however,  we  are  not  presently  concerned.  It  is  now  only 
needful  to  determine  whether  the  company,  as  such,  will  be  bene- 
Jited  by  enforcing  its  right,  and  whether  the  plaintiff  has  such 
interest  as  will  be  advantaged  thereby.  It  is  evident  tliat  if  Moore  & 
Schley  have  misappropriated  this  very  considerable  amount  of  stock, 
the  company  is  benefited  by  its  cancellation  or  a  return  of  its  value 
to  its  treasury.  It  certainly  will  realize  what  such  value  is,  if  it 
•succeed  in  the  action ;  for  by  so  doing  it  will  retire  to  that  extent 
obligations  upon  which  it  is  required  to  pay  dividends  or  it  will 
have  funds  in  its  hands  with  which  to  discharge  the  obligations 
represented  by  the  stock.  Consequently,  it  appears  in  the  present 
case  to  be  for  the  distinct  advantage  of  the  corporation  to  enforce  the 
<»nse  of  action.  As  the  retirement  of  the  stock,  or  payment  of  its 
value,  increases  the  property  of  the  corporation,  or  diminishes  its 
obligations,  it  is  of  direct  benefit  to  the  stockholders.  If,  therefore, 
we  adopt  the  view  contended  for  by  the  learned  counsel  for  the 
appellant,  the  present  situation  answers  his  requirement  and  shows 
a  cause  of  action  in  favor  of  the  plaintiffs  to  enforce  the  cause  of 
action  of  the  corporation.  It  would  seem,  therefore,  as  if  this  action 
•was  properly  brought,  and  if  the  averments  of  the  complaint  be 
established  by  proof  Moore  &  Schley  are  bound  to  account  to  the 
corporation  for  the  stock  or  its  proceeds,  and  this  upon  principles 
of  equity  so  plain  that  no  further  discussion  of  that  subject  is 
needed. 

There  can  be  no  doubt  of  this  rule,  unless  we  have  wholly  mis- 
applied the  rules  of  law  and  made  construction  of  the  acts  of  Moore 
A  Schley  not  justified  by  the  actual  transaction.  It  is  earnestly 
insisted  by  the  learned  counsel  for  the  appellants  that  our  conclusion 
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can  only  be  based  npon  such  a  result.  His  claim  is  that  no  wrong 
was  done  by  Moore  &  Schley  to  the  company  which  gives  it  the 
right  to  call  upon  them  or  any  of  the  defendants  to  account.  He 
construes  the  complaint,  reaching  its  simplest  form,  as  averring : 
"  Moore  &  Schley  caused  properties  and  cash  to  be  conveyed  to  a 
company  organized  at  their  instance,  in  which  they  and  their  repre- 
sentatives only  were  interested,  receiving  therefor  a  certain  amount 
of  stock.  With  less  than  the  whole  amount  of  stock  received  they 
procured  the  properties  and  cash  to  be  conveyed  and  paid,  and  had 
left  some  of  the  stock  as  profits.  Might  they  retain  such  profits,  or 
were  they  accountable  therefor  to  the  company  ? "  The  argument 
then  proceeds  to  show  that  the  company  procured  all  of  the  prop- 
erty under  the  Eicks  agreement ;  that  it  knew  what  it  was  obtain- 
ing ;  that  the  only  parties  in  interest  issued  all  of  the  stock  for  a 
particular  purpose ;  that  the  company  was  only  interested  in  obtain- 
ing the  properties  for  the  stock  which  it  issued  and  in  providing  the 
working  capital ;  that  the  stock  which  it  issued  was  understood  by 
the  company  and  all  the  parties  in  interest  to  be  solely  issued  for 
such  purpose,  and  that  when  the  company  obtained  the  properties 
under  the  agreement  and  the  money  was  provided  for  the  working 
capital  by  the  stock,  which  is  issued,  and  every  party  then  in  interest 
in  the  company  knew  the  facts  and  nothing  was  secret ;  that  it  could 
not  be  wronged  by  the  appropriation  of  the  stock  by  Moore  &  Schley, 
for  the  reason  that  the  company  obtained  all  the  property  and  money 
which  it  expected  to  obtain,  or  which  it  had  any  right  to  obtain,  or 
which  the  parties  understood  it  would  obtain ;  and,  consequently,  no 
wrong  was  done  to  the  company  or  to  any  one  else.  This,  it  seems 
to  us,  overlooks  entirely  the  fact  that  the  agreement  of  subscrip- 
tion, which  was  addressed  by  the  subscribers  to  Moore  &  Schley, 
provided  in  terms  that  all  of  the  stock  which  was  issued  upon 
the  organization  of  the  company  would  be  used  for  the  purpose 
of  acquiring  the  malting  properties  and  furnish  a  working  capital. 
None  of  the  subscribers  to  the  stock,  who  furnished  all  the 
money  and  were  interested  in  the  corporation,  had  any  notice, 
nor  was  any  disclosure  made  to  them  that  any  excess  of  the  issue 
of  stock  for  these  purposes  would  be  appropriated  by  Moore  & 
Schley.  The  corporation  was  interested  in  procuring  the  prop 
erties  and  obtaining  its  working  capital  with  as  small  an  issue  of 
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capital  stock  as  was  possible  for  the  purpose,  and  Moore  &  Schley 
had  no  more  right,  in  promoting  the  organization  of  this  company 
and  transferring  the  property  to  it,  to  appropriate  to  themselves  the 
excess  of  the  stock  issued  over  and  above  what  was  necessary  for  a 
purpose  which  the  subscription  agreement  provided,  than  they 
would  have  had  to  take  an  equivalent  in  money  from  the  treasury 
of  the  company.  True,  it  was  not  secret  from  them,  nor  was  it 
secret  to  the  board  of  directors,  nor  was  it  secret  to  those  having 
control  of  the  company,  but  Moore  &  Schley  stood  in  such  relation 
to  the  company  that  they  were  required  to  protect  its  property  and 
interests  and  to  act  towards  it  with  the  utmost  good  faith,  for  they 
were  making  a  creature  which  could  take  and  hold  the  properties 
upon  which  they  held  options,  and  under  which  it  could  acquire 
title.  Being  vendees  of  the  property,  through  their  agent,  every 
element  of  open  dealing  was  required,  not  alone  of  themselves  and 
of  the  board  of  directors,  which  tliey  controlled,  but  to  the  company 
that  was  purchasing  from  them  property,  and  when  its  obligations 
were  taken,  because  it  had  issued  an  excess  of  stock  beyond  that 
which  was  necessary  to  accomplish  the  purpose  of  its  creation,  a 
wrong  was  committed  against  the  company,  because  it  was  an  appro- 
priation of  its  property,  for  which  nothing  was  given.  Such  transac- 
tions can  no  more  be  supported  and  upheld  than  could  be  a  gross 
overvaluation  in  the  purchase  price  of  the  property. 

It  is  said,  however,  that  the  subscription  agreement  did  not  con- 
stitute a  contract  between  the  subscribers  thereto  and  the  corpora- 
tion ;  that  as  it  acquired  no  interest  thereunder  it  has  no  right  upon 
which  an  action  can  be  founded,  and  it  is,  therefore,  entitled  to  no 
relief.  By  the  terras  of  this  instrument  each  subscriber  agrees  to 
take  shares  of  preferred  and  common  stock  of  the  corporation  when 
and  if  issued.  There  is  no  agreement  to  take  any  shares  from 
Moore  &  Schley  at  any  time,  nor  does  the  agreement  contemplate 
that  any  shares  issued  to  Moore  &  Schley  will  be  delivered  by  them 
to  the  subscribers  as  such.  The  language  is  that  each  subscriber  will 
pay  to  the  Guaranty  Trust  Company  of  New  York  the  amount  of 
his  subscription  to  the  shares  of  stock  of  a  corporation  to  be  organ- 
ized when  called  for  by  the  trust  company.  It  is  with  the  corpora- 
tion that  the  contract  is  made  to  take  the  shares  when  it  comes  into 
existence  and  issues  its  stock.     There  are  no  words  which  impose 
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upon  Moore  &  ScLley  an  obligation  to  issne,  sell  or  deliver  to  any 
subscriber  any  stock  ifisned  to  them,  or  which  may  come  into 
their  possession.  Tliey  are  mentioned  as  holding  options  upon 
malt  properties,  and  that  it  is  expected  that  a  certain  nomber  of 
shares  will  be  issued  for  sach  properties  and  to  secure  the  working 
capital.  With  that  sale  the  sabscribers  had  no  interest,  save  in  tlie 
amount  of  the  purdutse  price.  Such  matter  was  pnrely  between 
Moore  <fe  Schley  and  the  corporation ;  the  subscribers,  it  is  true, 
approved  of  the  proposed  plan,  but  that  did  not  change  their  relations 
as  purchasers  of  the  stock.  When  they  paid  in  the  amount  of  their 
subscriptions,  if  the  corporation,  having  come  into  existence,  refused 
to  deliver  the  shares  to  which  the  subscribers  were  entitled,  the  latter, 
it  seems  to  me,  would  have  had  an  undoubted  right  to  compel  such 
delivery  by  action  against  the  corporation.  Under  such  circum- 
stances ho  right  of  action  would  accrue  against  Moore  &  Schley  for 
a  failure  to  deliver  the  sliares,  as  they  did  not  contract  to  deliver 
any,  either  to  the  subscribers  or  to  any  one  else.  They  were  boond 
to  pay  for  the  properties  which  they  sold  to  the  corporation,  but 
hey  were  not  required  to  deliver  stock  for  such  purpose.  If  the 
subscriber  could  compel  a  delivery  of  his  shares  of  stock,  so  likewise 
the  corppration  could  cotoipel  payment  of  the  subscription,  and 
Moore  &  Schley,  by  the  terms  of  this  agreement,  had  no  more 
interest  in  such  question  than  would  any  otlser  vendor  of  property 
to  tlie  corporation  or  any  other  shareholder  of  its  stock.  Certainly 
this  would  be  true  to  tlie  extent  of  the  money  provided  for  a  work- 
ing capital.  That  at  all  times  belonged  to  the  corporation,  and  I 
take  it  that  tliere  can  be  no  distinction  between  the  amount  of  the 
subscription  set  aside  for  the  working  capital  and  for  which  the  cor- 
poration issued  its  stock  and  that  portion  of  the  subscription  which 
went  to  pay  for  the  properties  purchased.  In  each  case  the  money 
was  procured  from  the  subscribers  by  virtue  of  the  contract  between 
such  subscribers  and  tlie  corporation.  Witli  such  question  Moore  & 
Schley  were  not  concerned,  save  as  promoters  of  the  corporation 
and  vendors  of  the  property  which  they  sold.  If  this  be  the  proper 
construction  of  the  subscription  agreement  it  is  evident  tliat  the 
relation  was  the  ordinary  one  of  subscriber  to  the  capital  stock  of  a 
•corporation.  The  rights  in  such  relation  are  reciprocal ;  in  the  cor- 
poration to  compel  payment  and  in  the  subscriber  to  compel  delivery. 
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and  this  being  the  relation,  it  must  follow  tliat  the  shares  of  stock 
were  the  property  of  the  corporation  nntil  paid  for.  When  its 
shares  were  issued  it  was  entitled  to  receive  either  money  or  prop- 
erty therefor,  and  if  it  received  neither,  then  a  right  of  action 
accrued  in  its  favor  against  the  persons  who  acquired  its  shares  with- 
out giving  value  therefor.  The  cases  relied  upon  by  ttie  defendants 
do  not  support  their  several  contentions.  In  Parso^is  v.  Hayes  (H 
Abb.  N.  C.  419)  the  transfer  was  of  property  to  the  corporation. 
The  stock  was  issued  by  it  for  the  property  which  it  obtained  at  a 
gross  overvaluation,  but  the  only  persons  interested  therein  at  that 
time  were  the  persons  who  owned  the  property,  who  transferred  it 
to  the  corporation  and  who  received  all  of  its  stock.  While  occupy- 
ing that  relation  neither  the  company  nor  any  one  connected  with  it 
could  by  any  possibility  be  damaged  or  deceived.  The  transaction 
enabled  the  owners  of  the  property  to  place  such  value  upon  it  as 
they  chose  and  represent  it  to  be  of  that  value  in  stock,  which  was 
issued.  The  company  by  this  arrangement  could  not  be  damaged, 
nor  could  the  individuals  whose  active  efforts  created  the  relation, 
and  who  were  the  owners  of  the  entire  stock  issue.  If  anybody 
could  be  deceived  they  were  the  subsequent  purchasers  of  the  stock, 
who  might  pay  for  it  upon  the  supposition  that  the  property  which 
it  represented  was  worth  the  value  of  the  stock  issued.  Very  likely 
such  condition  operated  as  a  misrepresentation  of  the  value  of  the 
stock  and  might  result  in  perpetrating  a  fraud  npon  vendees,  but 
it  did  not  damage  the  company,  nor  did  the  transaction  give 
any  right  of  action  in  its  favor  against  any  one.  The  cause  of 
action  under  such  circumstances  would  necessarily  rest  in  deceit, 
and  the  only  person  damaged  would  be  the  purchaser,  and  so  the 
court  held  that  an  action  could  not  be  maintained  either  in  the 
name  of  the  company  or  by  a  stockholder  suing  in  its  interest,  as 
no  wrong  to  it  had  been  done.  This  holding  is  fully  supported 
upon  very  satisfactory  reasoning  in  the  case  of  Matter  of  Amhro%e 
Zake  Tin  db  Copper  Mming  Co.  (14  Ch.  Div.  390).  The  trans- 
action was  in  all  respects  similar  to  that  which  obtained  in  the 
JParBcms  Case  {supra)  and  the  several  opinions  delivered  therein 
clearly  point  out  the  distinction  lietween  such  a  case  and  the  one  we 
aie  now  considering.  In  that  case  the  vice-warden,  having  charge 
App.  Dir.— Vol.  XCII.        27 
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of  the  liquidation  of  the  company,  sought  to  compel  an  accounting 
by  the  incorporators  for  the  profits  they  had  made  by  the  incorpora- 
tion, and  it  was  held  that  no  such  action  would  lie  for  the  reason 
that  the  company  was  not  damaged ;  although  it  might  have  been 
organized  and  probably  was  for  the  purpose  of  deceiving  the  public 
and  the  purchasers  of  the  stock,  yet  that  such  act  did  no  mischief  to 
the  corporation,  and,  therefore,  it  had  no  cause  of  complaint.  In  the 
recent  case  of  Tompkms  v.  Sperry,  Jones  cfe  Oo.  (96  Md.  560 ;  54  Atl. 
Bep.  254)  the  Court  of  Appeals  of  Maryland  determined  that  a 
bill  in  equity  would  not  lie  at  the  instance  of  the  receivers  of  a  cor- 
poration for  purposes  of  liquidation  for  a  claimed  injury  done  to 
that  company  under  similar  circumstances.  Therein  the  defendants 
Sperry,  Jones  &  Co.  were  the  promoters  of  a  corporation  for  the 
consolidation  of  several  breweries;  one  brewer  made  a  conditional 
contract  for  the  transfer  of  his  brewery ;  its  fulfillment  was  depend- 
ent upon  the  procurement  of  other  contracts  of  a  similar  character 
for  the  transfer  of  other  breweries.  The  conditions  upon  which 
the  contract  was  made  were  not  complied  with  and  it,  consequently, 
never  became  a  binding  instrument,  nor  fixed  the  terms  upon  which 
Sperry,  Jones  &  Co.  became  obligated  to  organize  the  company,  or 
the  brewer  to  convey  his  property.  Subsequently  Sperry,  Jones  & 
Co.  purchased  this  property  in  their  own  names,  and  thereafter 
transferred  it  to  the  company  at  a  less  price  than  that  for  which  the 
conditional  contract  called,  taking  payment  therefor  in  the  stock 
and  bonds  of  the  company.  It  was  held  that  as  to  that  transfer 
Sperry,  Jones  &  Co.  occupied  no  fiduciary  relation  to  the  company. 
All  of  the  property  in  that  case  which  was  transferred  to  the  com- 
pany was  owned  by  the  defendants  Sperry,  Jones  &  Co.  and  they 
conveyed  this  property  to  the  company,  taking  in  exchange  therefor 
its  stock  and  bonds.  No  prospectus  was  issued,  no  invitation  was 
extended  to  any  person  or  to  the  general  public  at  that  time  to  sub- 
scribe for  the  stock  or  bonds  of  the  company,  and  none  had  been 
subscribed  for.  The  sole  persons  in  interest  were  Sperry,  Jones  & 
Co.  who  owned  the  property  which  was  transferred,  and  in  the 
formation  of  the  company  they  owned  the  stock  and  bonds ;  con- 
sequently the  transaction  constituted  a  simple  exchange  of  property 
for  stock  and  bonds.  No  fiduciary  relation  existed,  nor  could  it 
exist  in  such  a  transaction  between  the  company  and  Sperry,  Jones 
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&  Co.  and,  consequently,  no  one  could  be  defraaded,  as  the  only 
persons  in  interest  owned  both  the  property  and  the  stock  and  bonds. 
In  addition  to  this  all  of  the  stockholders  present  at  a  meeting  with 
full  knowledge  of  the  situation,  ratified  the  transaction  and  author- 
ized an  additional  issue  of  stock  and  bonds  for  other  property  trans- 
ferred by  Sperry,  Jones  &  Co.  Nothing  was  concealed.  The  value 
of  the  property  was  understood  and  the  character  of  the  exchange  was 
consented  to  by  every  party  in  interest.  The  case  in  principle  is 
precisely  like  Parsons  v.  S^ayes  {supra).  When  the  property  was 
transferred  and  the  stock  and  bonds  were  issued  to  the  defendants,  if 
they  had  continued  to  hold  the  same  and  carry  on  the  business,  no 
one  could  have  any  just  cause  of  complaint.  In  selling  the  stock  to 
purchasers  as  they  subsequently  did,  they  stood  in  the  relation  to 
such  transaction  and  the  purchaser  as  vendor  and  vendee,  and  were 
subject  only  to  the  rules  which  obtain  in  such  relation.  No  cause  of 
action  by  reason  of  that  transaction  could  accrue  in  favor  of  the  com- 
pany or  its  representatives  upon  liquidation,  and  the  court  so  held, 
stating  that  if  there  was  any  liability  it  was  in  favor  of  the  pur- 
chasers of  the  stock  if  they  had  been  defrauded  upon  a  sale  of  the 
same.  The  court  cites  with  approval  the  cases  of  Salomon  v.  Solo- 
men  ds  Co.  (App.  Cas.  [1897]  22) ;  Matter  of  Ambrose  Lake  Tin  <b 
Copper  Mining  Co.  {si6pra)j  and  1  Morawetz  Corp.  [2d  ed.]  §  290.) 
But  the  court  had  no  difficulty  in  reconciling  these  cases  and  their 
doctrine  with  that  announced  in  Gluckstein  v.  Barnes  {supra)  and 
ErUmger  v.  New  Sombrero  Phosphate  Co.  {supra)y  and  stated 
"  there  is  no  real  conflict  between  these  authorities." 

We  do  not  find  it  necessary  to  examine  in  detail  all  of  the 
cases  cited  by  the  learned  counsel  for  the  appellants  in  support 
of  his  proposition.  The  cases  to  which  attention  has  been  called 
are  those  which  are  mainly  relied  upon  by  him  and  are  as  strong 
in  support  of  his  contention  as  any  to  be  found.  All  of  the  cases 
which  he  cites  and  relies  upon,  save  Colton  Improvement  Co.  v. 
PicJUer  {»upra)y  which  he  criticises  as  being  erroneously  decided, 
fall  into  one  of  two  classes:  Firsts  those  cases  where  one  or 
more  persons  own  an  entire  property  or  business,  incorporate  a 
company  for  purposes  of  convenience  or  to  prevent  complication 
in  dealing  with  the  property,  and  the  organization  so  formed  does 
not  intend  or  expect  any  other  persons  to  join  them  as  stock- 
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holders.  In  such  tranBaetion  it  is  of  no  consequence  what  value 
10  attached  to  the  property  or  wliat  lb  the  amount  of  the  stock  or 
bonds  issued,  as  the  company  and  its  creators  do  not  represent  con- 
flicting interests  and  no  frand  upon  the  company  is,  therefore,  possi- 
ble. Such  a  case  is  represented  in  tliis  State  by  Seymcwr  v.  S.  F. 
€.  Assn.  (144  N,  Y.  333)  and  in  England  by  Salmnon  v.  Salomon 
ds  Co,  {eupra)  and  many  others.  Second^  where  a  corporation  is 
formed  by  owners  of  property  and  the  property  is  taken  in  exchange 
for  stock  and  bonds  at  an  excessive  overvaluation,  and  after  the 
organization  is  completed  and  the  property  is  represented  in  stock 
or  bonds,  they  are  sold  to  the  public.  It  will  be  found  in  all  such 
cases  that  the  organizers  of  the  company  owned  the  property  or  f  ui^ 
nished  the  money  to  buy  it  before  the  creation  of  the  company,  and 
aold  the  shares  to  the  public  after  the  company  liad  been  formed  and 
the  stock  had  all  been  issued.  Under  such  circumstances,  as  we 
Lave  seen,  if  any  fraud  is  perpetrated,  it  is  not  upon  the  company 
but  upon  the  purchasers  of  the  stock,  and  no  action  will  lie  to  redress 
any  wrong  by  the  company,  because  it  has  suffered  none.  If  fraud 
be  perpetrated  in  the  sale  of  stock,  the  action  is  in  deceit,  and  lies  in 
favor  of  the  individual  wronged  against  the  person  doing  wrong. 
Such  case  falls  within  Parsons  v.  Hayes  (supra);  Tompkins  v. 
Sperry^  Jones  db  Co.  {supra) ;  Barr  v.  N.  Y.^  L.  E.  <&  W.  R.  R. 
Co.  (125  N.  Y.  263),  and  Drahe  v.  N.  Y.  Suburban  Water  Co.  (26 
App.  Div.  499)  in  this  country  and  Matter  of  Ambrose  Lake  Tin  <b 
Copper  MhiiTvg  Co.  {supra) ;  and  Matter  of  Lady  Forrest  {Murchi- 
9on)  Gold  Mifiey  Ltd.  (supra)  in  England.  It  is  evident  that  the 
transaction  averred  in  this  complaint  falls  within  neither  class 
of  these  cases,  for  here  this  property  was  not  transferred  nor  the 
corporation  created  as  matter  of  convenience  in  holding  and  dispos- 
ing of  property,  in  wliich  those  in  interest  were  both  owners  and 
incorporators.  Nor  were  Moore  <fe  Schley  owners  of  the  property 
purchased  with  their  money,  nor  was  the  corporation  formed  for 
the  purpose  of  taking  over  the  property  and  issuing  all  of  the  stock 
therein  to  the  owners  of  it  so  that  both  interests  combined  in  owner- 
ship and  were  changed  in  form  only.  Such  was  not  the  condition 
which  existed,  nor  do  the  facts  correspond  to  make  it  such  in 
relationship. 

Hather  does  it  fall  within  a  third   class,  where  the  promoter 
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for  his  own  interest  md  in  order  to  make  a  profit,  promoteB  & 
company  and  invites  the  public  to  sabscribe  for  shares,  not  yet 
issued,  but  thereafter  to  be  issiied,  by  wliich  the  property  which  ia 
to  become  the  assets  of  the  corporation  is  to  be  purchased  with 
money  thus  furnished,  and  the  wiiole  scheme  is  consummated  witb^ 
out  pecuniary  aid  on  tlie  part  of  the  promoter  and  witliont  risk  of 
any  of  his  own  money  in  the  transaction.  In  the  first  and  seeond 
classes  named  there  is  and  can  be  no  fiduciary  reladou  between  tlie 
owners  of  the  property  and  the  corporation,  or  its  creators.  Both 
own  all  there  is  in  property  and  in  stock.  They  deal  with  them- 
selves  and  there  is  no  obligation  of  good  faith,  because  nothing*^ 
either  person  or  corporation,  is  in  existence,  or  comes  into  existence 
requiring  such  observaace.  In  the  third  class  from  beginning  to 
end  it  deals  with  others  and  with  their  property  and  money  in  order 
to  make  a  profit.  From  beginning  to  end  it  makes  use  of  means 
by  which  money  is  obtained,  not  from  tliemselves,  but  from  ontside 
parties  and  by  and  through  which  alone  it  is  enabled  to  fulfill  and 
oariy  out  the  scheme.  Under  such  circumstances  the  promoter  con- 
tinually stands  in  a  fiduciary  relation  to  persons  and  corporation. 
His  relation  is  fiduciary  when  he  invites  subscriptions  to  shares  of 
stock  ;  liis  relation  is  fiduciary  when,  having  obtained  the  money,  he 
causes  the  corporation  to  be  formed  to  take  over  the  property  to  be 
purchased  by  the  money  thua  obtaxDcd,  and  it  continues  to  be  fidu- 
ciary in  all  dealings  with  the  corporation  during  the  time  it  is  under 
such  control.  Under  such  circumstances  the  language  of  Lord 
PsNZAifCE  in  Erlcmger  v.  New  Somhrero  Phosphate  Co.  {mprd^ 
finds  preche  application  :  ''  Firsts  that  the  company  never  had  an. 
opportunity  of  exercising,  tlirough  independent  directors,  a  &ir  and.' 
independent  judgment  upon  tlie  subject  of  this  purchase;  and^ 
secondly^  that  this  result  was  brought  about  by  the  conduct  and 
contrivance  of  the  vendors  themselves.  It  was  the  vendors,  in  their 
character  of  promoters,  who  had  the  power  and  the  opportunity  of 
creating  and  forming  the  company  in  such  a  ntanner  that  with 
adequate  disclosures  of  fact,  an  independent  judgment  on  the  com- 
pany's behalf  might  have  been  formed.  But  instead  of  so  doing- 
they  used  tliat  power  and  opportunity  for  the  advancement  of 
their  own  interests.  Placed  in  this  position  of  unfair  advantage 
over  tiie  company  which  they  were  about  to  create,  they  wore,  as 


Digitized  by 


Google 


422  HUTCHINSON  v.  SIMPSON. 

First  Department,  March,  1904.  [Vol.  92. 

it  seems  to  me,  bound  according  to  the  principles  constantly  acted 
upon  in  the  courts  of  equity,  if  they  wished  to  make  a  valid  con- 
tract of  sale  to  the  company,  to  nominate  independent  director! 
and  fully  disclose  the  material  facts.  The  obligation  rests  upon 
them  to  show  they  have  not  made  use  of  the  position  which  they 
occupied  to  benefit  themselves."  In  speaking  of  the  opportunity 
which  gives  to  persons  unlimited  power  to  create  corporations, 
Lord  O'Hagan  says  (S.  C,  p.  1255) :  "  It  required  in  its  exercise, 
the  utmost  good  faith,  the  completest  truthfulness,  and  a  careful 
regard  to  the  protection  of  the  future  shareholders.  The  power  to 
nominate  a  directorate  is  manifestly  capable  of  great  abuse,  and 
may  involve  in  the  misuse  of  it,  very  evil  consequences  to  multi- 
tudes of  people  who  have  little  capacity  to  guard  themselves.  Such 
a  power  may  or  may  not  have  been  wisely  permitted  to  exist.  I 
venture  to  have  doubts  upon  the  point.  It  tempts  too  much  to 
fraudulent  contrivance  and  mischievous  deception  ;  and,  at  least,  it 
should  be  watched  with  jealousy  and  restrained  from  employment 
in  such  a  way  as  to  mislead  the  ignorant  and  the  unwary.  In  all 
such  cases  the  directorate  nominated  by  the  promoters  should  stand 
between  them  and  the  public,  with  such  independence  and  intelli- 
gence that  they  may  be  expected  to  deal  fairly,  impartially,  and 
with  adequate  knowledge  in  the  affairs  submitted  to  their  control." 
In  that  case  the  property  was  purchased  by  a  syndicate,  who  trans- 
ferred it  to  the  corporation  at  an  excessive  valuation,  and  it  was 
held  that  the  relation  between  the  company  and  the  persons  trans- 
ferring the  property  was  fiduciary  in  character  and  they  owed  to  it 
the  obligation.  In  Oluehatein  v.  Barnes  {supra)  the  syndicate  was 
fonned  to  purchase  the  property  at  a  judicial  sale  and  make  a  resale 
to  the  company,  subsequently  to  be  formed.  The  syndicate  bought 
so?ne  of  the  debenture  bonds  at  a  discount  and  also  a  mortgage,  by 
which  they  made  a  profit  of  £20,000.  They  purchased  the  property 
at  the  sale  for  £140,000  and  contracted  to  transfer  it  to  the  company 
for  £180,000,  concealing  the  profit  which  they  made  in  the  pur- 
chase of  the  debentures  and  the  mortgage.  After  the  company 
was  formed  they  issued  a  prospectus,  stating  the  price  for  which 
the  property  was  purchased  and  the  price  at  which  it  would  1)0 
trpnsf erred  to  the  company,  but  did  not  disclose  therein  the  £20,000 
secret  profit,  although  the  prospectus  did  state :  "  Any  other  profits 
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made  by  the  syndicate  from  interim  investments  are  excluded  from 
the  sale  to  the  company."  Under  these  circumstances  it  was  held 
in  an  action  on  behalf  of  the  company  to  compel  an  accounting  of 
the  undisclosed  profits  which  had  been  made  that,  although  it 
appeared  that  the  company,  its  trustees  and  directors,  were  the  same 
persons  who  bought  in  the  property,  formed  the  company  and 
offered  its  debenture  bonds  for  sale,  yet  that  they  owed  to  the  sub- 
scriber who  paid  for  the  debentures  and  bonds  the  duty  of  fully  dis- 
closing all  of  the  profits  which  they  made,  and  that  they  were  bound 
to  protect  the  company  in  such  matter  as  trustees  and  directors,  and 
that  their  failure  so  to  do  was  not  only  a  fraud  upon  the  purchasers 
of  the  debentures  and  bonds,  but  was  a  fraud  upon  the  company,  and 
they  were  bound  to  account  to  it  for  the  undisclosed  profits  which 
they  made.  We  are  not  required  to  go  so  far  as  does  the  doctrine 
announced  in  that  case  to  sustain  the  cause  of  action  averred  in  this 
pleading. 

It  is  evident,  therefore,  that  by  the  averments  of  this  complaint 
Moore  &  Schley  fall  into  the  category  of  promoters,  owing  a 
fiduciary  relation  to  the  company  which  they  created,  and  charged 
with  the  obligation  of  protecting  its  interests  and  they  could 
not  make  a  profit  out  of  the  company  in  the  transaction  with- 
out fully  disclosing  the  same  and  dealing  in  respect  thereto  fairly 
and  openly.  Such  open  and  fair  dealing  is  not  had  and  proper 
protection  is  not  given  to  the  corporation  which  they  control, 
when,  without  giving  anything  of  value,  they  take  the  stock  issued 
by  the  company  and  appropriate  it  to  their  own  use.  Under 
such  circumstances,  and  well  within  the  authorities  which  we 
have  cited,  a  wrong  is  done  to  the  company  and  a  case  is  created 
where  equity  will  lay  hold  of  the  transaction  and  compel  an 
accounting.  Nor  is  the  rescission  of  the  contract  of  sale  the  remedy 
in  such  a  case.  There  are  no  averments  in  this  complaint  showing 
or  tending  to  show  that  there  was  any  wrong  done  to  the  corpora- 
tion in  transferring  to  it  the  malting  properties.  From  all  that 
appears  the  corporation  received  full  value  for  the  stock  which 
it  gave  in  exchange  for  the  properties,  and  such  transaction  is 
not  tainted  in  any  respect  with  wrongdoing.  There  is,  therefore, 
no  ground  upon  which  a  rescission  of  the  transfers  of  the  malting 
properties  could  be  based.    There  is  a  class  of  cases  holding  that 
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reeoiesioQ  of  the  contract  is  the  proper  remedy  of  the  company 
where  it  has  been  defrauded  in  making  it,  and  if  no  clumges  have 
taken  place  in  the  property  or  right  accroed  in  connection  with  it, 
rescission  may  be  proper.  Where,  however,  there  liave  been 
changes,  a  rescission  will  not  be  made,  and  an  actioFn  ties  for  an 
accounting,  (  Yale  Gas  Stove  Co.  v.  Wilcox^  64  Conn.  101 ;  Matter 
of  Olympia,  Limited,  2  Ch.  Div.  [1898]  168.)  Tlie  only  remedy 
which  can  be  invoked  in  this  case  is  to  compel  Moore  A;  Schley  to 
make  restitution  of  the  stock  which  they  have  taken  and  converted 
to  tlieir  own  nse,  or  to  account  for  the  same,  or  its  proceeds,  if  tliey 
have  disposed  of  it.  The  corporation  under  the  avervents  of  this 
complaint  has  made  no  contract  which  requires  rescission.  It  avers 
in  legal  effect  a  breach  of  trust  resulting  in  a  conversion  of  tliis 
stock  by  the  defendants  Moore  &  Schley,  and  it  is  to  recover  it  or 
its  value  that  the  action  seeks,  and  the  action  will  clearly  lie  for 
such  purpose. 

It  is  further  claimed  that  the  plaintiffs  have  been  guilty  of  such 
laches  as  defeats  the  right  to  maintain  this  action.  Laches  is 
ordinarily  to  be  presented  by  answer  and  not  by  demnrrer.  {Sage 
v.  Culver,  147  N.  Y.  241 ;  ZehUy  v.  F,  L.  cfe  T.  Co.,  189  id.  461.) 
The  complaint  avers  the  time  when  the  misappropriation  was  dis- 
covered and,  if  there  has  been  any  laches  in  prosecuting  the  claims, 
it  can  be  made  to  appear  upon  the  trial ;  the  court  will  not  dispose 
of  such  question  upon  demurrer.  Tlie  complaint  is  sufficient  to 
show  that  of  the  secret  profit  no  one  had  notice  save  Moore  & 
Schley,  and  the  directors  of  the  company,  whom  they  controlled, 
and  the  averments  in  this  respect  are  sufficiently  broad  to  permit 
showing  that  there  was  no  ratification  or  knowledge  by  the  plain- 
tiffs or  by  their  predecessors  in  title.  Under  such  circumstanceB 
there  is  no  basis  upon  which  to  predicate  an  estoppel.  Estoppel, 
like  laches,  usually  constitutes  matter  of  defense.  Estoppel  in  this 
case  cannot  be  enforced,  based  upon  the  acquiescence  of  the  directors 
of  the  company  and  Eicks,  the  holder  of  the  stock,  and  this  for  the 
reason  that  Eicks'  holding  was  fiduciary  for  the  company  and  those 
legally  entitled  to  the  stock  and  no  transfer  of  it  could  be  justified 
under  the  facts  averred,  except  to  those  who  subscribed  for  it  and 
who  were  entitled  to  the  respective  allotments,  either  for  property 
or  cash.    The  acts  leading  up  to  the  appropriation  by  Moore   & 
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Schley  of  the  stock  iv^re  a  breach  of  the  relation  which  existed 
between  them  and  the  company  which  they  were  bound  to  protect, 
and  out  of  each  circomfitances  there  coald  arise  no  estoppel  as 
agaiiiBt  sabseqoent  holders  of  the  stock  who  took  the  same  without 
knowledge  of  the  facts.  Promotera  arelieldto  liability  even  thongk 
all  of  the  stock  is  issued  in  the  first  instance  to  them  and  they  have 
control  of  the  company.  {Brewster  v.  Hatch^  ^lipra ;  J^itUhwrg 
Mining  Co,  v.  Spooner,  supra,) 

We  conclude,  therefore,  that  upon  the  main  questions  this  com- 
plaint states  a  good  cause  of  action  and  the  demnrrer  thereto  was 
properly  overruled.  As  to  tlie  demurrer  of  the  defendant  Eicks  the 
allegations  are  that  he  acted  as  the  agent  of  Moore  &  Schley,  and  it 
is  not  shown  that  lie  is  liable  to  respond  in  anywise  &>r  any  of  his  acts. 
While  he  may  not  be  a  necessary  party  to  tlie  action,  yet,  inasmuch 
as  the  transactions  were  largely  through  iiim  he  is  a  proper  party, 
and  tlie  action  being  in  equity  he  is  properly  made  a  party  within 
section  447  of  the  Code  of  Civil  Procedure  as  he  may  have  some 
interest  in  the  controversy. 

In  support  of  the  demurrer  of  the  executors  of  John  G.  Moore, 
deceased,  it  is  claimed  that  it  must  be  sustained  for  the  reason  that 
no  facts  are  alleged  showing  that  complete  satisfaction  cannot  be 
procured  from  the  surviving  members  of  the  firm  of  Moore  & 
Schley,  and  that  such  averment  is  essential  to  the  statement  of  a 
cause  of  action  against  tiiem.  Assuming  that  the  complaint  is  to  be 
treated  as  averring  a  cause  of  action  against  Moore  ife  Schley  as 
oopartners  we  think  the  contention  of  tlie  executors  cannot  be  sus- 
tained. It  may  be  admitted  that  at  common  law  an  action  could 
not  be  maintained,  even  in  equity,  which  joined  surviving  partners 
with  the  personal  representatives  of  a  deceased  copartner  in  the 
absence  of  allegations  showing  insolvency  of  the  surviving  copart- 
ners. Such  seems  to  be  the  rule  announced  in  La/urr&nce  v.  Tru^ 
ieesy  etc.  (2  Den.  577).  The  rule  was  otlierwise  in  England,  where 
it  was  finally  settled  that  in  an  action  in  equity  the  personal  repre- 
sentatives of  the  deceased  copartner  could  be  jomed,  even  tliongh  a 
legal  remedy  existed  only  against  tlie  survivors  of  tlie  copartnership. 
(Wms.  Exrs.  [6th  Am.  ed.]  1848.)  Whatever  donbts  may  have 
existed  in  this  State  respecting  the  right  to  make  personal  represen- 
tatives of  a  deceased  copartner  parties  with  the  survivors  in  an  action 
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in  equity  where  equitable  relief  may  be  properly  invoked,  it  was  set 
at  rest  by  the  provisions  of  section  118  of  the  Code  of  Procedure 
where  the  right  was  expressly  g^'ven,  and  such  rule  has  been  con- 
tinued in  the  provisions  of  section  447  of  the  Code  of  Civil  Proced- 
ure. In  Voorhis  v.  GkUdi  Executor  (17  N.  Y.  354),  Jndge  Selden, 
writing  for  the  court,  exhaustively  considered  the  subject.  That  was 
an  action  at  law  for  the  recovery  of  a  debt  wherein  the  personal  repre- 
sentatives were  joined,  and  in  sustaining  the  demurrer  that  the  joinder 
could  not  be  had  in  a  legal  action  the  court  stated :  "  As,  therefore,  the 
present  action  must  be  regarded  as  one  of  a  purely  legal  nature, 
brought  against  the  surviving  partners,  upon  their  legal  liability,  it 
follows  that  the  executors  of  the  deceased  partner,  who  is  liable  only 
in  equity,  were  improperly  made  parties."  In  Potts  v.  Downce  (1.73 
N.  Y.  335)  the  action  was  also  one  at  law  to  enforce  a  debt,  and 
Judge  Gray  in  writing  for  the  court  therein  said  :  "  But,  while  the 
legal  rule  of  liability  has  been  changed,  the  rule  of  procedure  is  not 
and  when  the  personal  representatives  of  the  deceased  joint  debtor  are 
directly  proceeded  against  at  law,  the  plaintiff  should  still  allege  and 
prove  the  insolvency,  or  inability  to  pay,  of  the  survivors."  Rotopp 
V.  Hvher  (160  N.  Y.  524)  was  likewise  *an  action  at  law,  and  the 
same  rule^  was  applied.  It  must,  therefore,  be  now  regarded  as 
settled  that  in  an  action  at  law  the  personal  representatives  of  a 
deceased  copartner  are  not  proper  parties  unless  it  be  averred  aud 
proved  that  the  survivors  are  insolvent  and  unable  to  meet  the 
demand  sought  to  be  established.  In  an  equitable  action  the  rule  is 
otherwise,  and  the  personal  representatives  are  proper  parties  with- 
out averring  or  proving  the  insolvency  of  the  survivors.  The  rule, 
however,  that  the  representatives  of  deceased  copartners  could  not 
be  joined  in  the  first  instance,  or  proceeded  against  in  equity,  was 
never  extended  to  that  class  of  equitable  actions  which  involveii 
a  breach  of  trust.  Where  the  relations  out  of  which  arise  the  cause 
of  action  are  predicated  upon  an  obligation  involving  a  wrong,  or  vio- 
lation of  duty,  as  agent  or  trustee,  the  personal  representatives  were 
always  proper  parties  in  the  settlement  of  the  controversy  involving 
an  examination  of  the  quality  of  the  acts.  {Bailey  v.  IngleCy  2 
Paige,  278 ;  Cunningham  v.  PeU^  5  id.  607 ;  Sortore  v.  Scatty  6 
Lans.  271.)  And  in  similar  actions  to  this,  involving  the  isame  relief 
which  is  sought  for  herein,  personal  representatives  have  been 
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regarded  as  proper  parties.     {Getty  v.  Devlin,  54  N.  Y.  403  ;  70  id. 

504 ;  ErlamgeT  v.  New  Sombrero  Phosphate  Co.y  supra.)  It  is  quite 
possible  to  construe  this  complaint  as  stating  personal  acts  of  the 
several  defendants  therein,  in  the  accomplishment  of  the  scheme, 
for  its  averment  is  that  the  ^^said  Moore  and  said  defendants 
*  Schley,  Chapman,  Timmerman,  Casilear  and  Eicks  committed  and 
performed  the  acts  hereinafter  set  forth."  This  is  an  affirmative 
allegation  of  personal  acts  upon  the  part  of  the  defendants,  and  the 
characterization  of  such  acts,  thereafter,  imder  the  name  of  Moore 
&  Schley,  is  rather  matter  of  brevity  than  of  substance.  If  the 
complaint  is  ambiguous  in  this  respect,  it  is  doubtless  to  be  taken 
most  strongly  against  the  pleader.  But  whether  this  construction 
be  given  to  it  or  not,  we  do  not  consider  of  consequence,  as  we  have 
reached  the  conclusion  that  this  being  inherently  an  equitable  action 
to  redress  a  wrong  that  all  of  the  parties  affected  thereby  are  prop- 
erly made  parties. 

It  follows  from  these  views  that  the  interlocutory  judgment  should 
be  affirmed,  with  costs,  with  leave  to  the  defendants  to  withdraw 
the  demurrer  and  serve  an  answer  within  twenty  days  upon  the  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 

Laughlin,  J.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  plaintiff  to  amend  on  payment  of  costs  in  this  court 
and  in  the  court  below. 


Nbw  York  Bank  Note  Company,  Appellant,  v.  The  Hamilton 
•Bank   Note  Engraving  and  Printing  Company  and  Kidder 
Press  MANUFAcrriiRiNG  Company,  Respondents. 

B^ere^$  report — verbal  errar  in,  iw><  corrected  on  appeal  — profiU  from  the  unlaw- 
Jul  urn  of  a  printing  preu,  the  evl^ect  of  a  monopoly —burden  of  proof  aetothe 
profUe — th4  damagei  being  unliquidated  intereet  ie  not  aUoy>dble, 

The  question  whether  a  referee,  who,  in  his  report,  stated,  "  I  further  find  and 
report  in  making  such  statement  that  no  proof  of  the  profits  so  charged  the 
defendants  could  hare  been  made  or  received  by  them  but  for  the  use  by  them 
of  the  machines  in  question/'  intended  to  say  *'  part "  instead  of  proof  cannot 
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be  considered  on  an  appeal  from  an  ordep:  refusing  to  conflnn  the  report.  The 
remedy  is  in  the  court  below. 

In  an  action  brought  to  restrain  the  use  by  the  defendant  of  two  presses  known 
as  the  Kidder  perfecting  presses,  and  for  an  accounting  of  the  profits  made  by 
the  defendant  in  printing  strip  tickets  upon  said  presses,  an  interlocutoiy  Judg- 
ment was  entered  granting  the  injunction  and  appointing  a  referee  to  assess 
the  .plaintifTs  damages.  Such  damages  were  ad j  udged  to  be  the  ' '  profits  made 
by  the  defendant  the  Hamilton  Bank  Note  Engraving  and  Printing  Company 
upon  all  strip  tickets  printed  by  it  upon  the  two  aforesaid  presses  purchased 
from  the  Kidder  Press  Manufacturing  Company,  known  as  the  Slidder  Per- 
fecting Press,  on  proof  before  the  referee  that  the  Kidder  Perfecting  Press  was 
the  subject  of  a  monopoly  for  strip  ticket  printing  by  virtue  of  outstanding 
patents,  or  was  the  only  available  machinery  for  printing  strip  tickets,  or  on 
proof  that  the  Hamilton  Bank  Note  Engraving  and  Printing  Company  could 
not  have  obtained  the  contracts  to  print  said  tickets  except  by  means  of  the 
Kidder  Perfecting  Press,  and  in  the  absence  of  such  proof  ttiat  the  damages 
shall  be  the  saving  in  profit  on  said  tickets  by  the  use  of  the  Kidder  Perfect- 
ing Presses  over  the  profits  it  would  have  made  by  printing  the  same  on  the 
presses  in  its  possession,  or  known  to  and  purchasable  by  it  prior  to  December 
29,  1892." 

Hffid,  that  the  provision  of  the  Judgment  directing  that,  in  certain  contingencies, 
the  plaintiff's  damages  should  be  ascertained  on  the  basis  of  the  difference  in  the 
profits  realized  from  printing  strip  tickets  on  the  Kidder  perfecting  presses 
and  those  realized  from  printing  the  strip  tickets  on  other  presses  available 
to  the  defendant  had  been  made  for  the  defendant's  benefit,  and  that  the  burden 
of  showing  the  extent  of  the  profits  which  would  have  been  realized  by  print- 
ing the  strip  tickets  upon  other  machines  avalkible  to  the  defendant  rested 
upon  it; 

That,  as  it  appeared  that  the  damages  were  unliqmidated,  and  that  there  was  no 
method  by  wliich  the  defendant  could  have  computed  the  amount  thereof, 
they  being  dependent  on  extrinsic  facts,  over  the  proof  of  which  the  defend- 
ant had  no  control,  the  plaintiff  was  not  entitled  to  interest  on  such  damages. 

iNORAHASf,  J.,  dissented. 

Appeal  by  tlie  plaintiff,  tlie  New  York  Bank  Note  Cotnpanj, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  8th  day  of  December,  1903,  sustaining  the  defendante' 
exceptions  to  the  report  of  a  referee  theretofore  appointed  herein 
and  denying  the  plaintiff's  motion  to  confirm  said  report. 

Edxoard  P,  Lyon^  for  the  appellant. 

Charles  F,  Brovm^  for  the  respondents. 
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Van  Brunt,  P.  J. : 

This  action  was  brought  to  restrain  the  use  by  the  defendant  The 
Hamilton  Bank  Note  Engraving  and  Printing  Company  of  two 
presses  known  as  the  Kidder  perfecting  presses,  and  for  an  account- 
ing of  the  profits  made  by  the  defendant  bank  note  company  in 
printing  strip  tickets  upon  said  presses. 

After  the  trial  of  the  action  an  interlocutory  judgment  was 
entered  restraining  the  use  of  the  presses  as  prayed  for  in  the  com- 
plaint and  awarding  damages,  and  a  reference  was  ordered  to  com- 
pute the  same.  Proceedings  were  subsequently  had  which  resulted 
in  the  modification  of  the  interlocutory  judgment,  whereby  it  was 
iwJjudged,  among  other  things,  as  follows : 

"  Ordered,  adjudged  and  decreed  that  the  plaintiff  recover  from 
the  defendants  the  damages  which  it  has  sustained  by  the  breaches 
of  the  contract  made  between  the  New  York  Bank  Note  Company, 
plaintiffs  assignor,  and  the  Kidder  Press  Manufacturing  Company, 
and  dated  the  12th  day  of  October,  1891,  set  forth  in  the  complaint, 
which  damages  shall  be  the  profits  made  by  the  defendant  the  Ham- 
ilton Bank  Note  Engraving  and  Printing  Company  upon  all  strip 
tickets  printed  by  it  upon  the  two  aforesaid  presses  purchased  from 
the  Kidder  Press  Manufacturing  Company,  known  as  the  Kidder 
Perfecting  Press,  on  proof  before  the  referee  that  the  Kidder  Perfect- 
ing Press  was  the  subject  of  a  monopoly  for  strip  ticket  printing  by 
virtue  of  outstanding  patents,  or  was  the  only  available  machinery  for 
printing  strip  tickets,  or  on  prbof  that  the  Hamilton  Bank  Note 
Engraving  and  Printing  Company  could  not  have  obtained  the  con- 
tracts to  print  said  tickets  except  by  means  of  the  Kidder  Perfecting 
Press,  and  in  the  absence  of  such  proof  that  the  damages  shall  be  the 
saving  in  profit  on  said  tickets  by  the  use  of  the  Kidder  Perfecting 
Presses  over  the  profits  it  would  have  made  by  printing  the  same 
on  the  presses  in  its  possession,  or  known  to  and  purchasable  by  it 
prior  to  December  29, 1892,"  and  a  referee  was  appointed  to  com- 
pute the  damages  upon  the  basis  laid  down  in  this  interlocutory 
judgment  as  amended. 

The  subsequent  proceedings  resulted  in  a  report  by  a  referee 
that  the  damages  which  the  plaintiff  was  entitled  to  recover  were  the 
fium  of  $73,058.86,  with  interest  amounting  to  $32,189.52,  making 
in  all  at  the  date  of  the  report  $105,248.38. 
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The  defendants  filed  exceptions  to  this  report,  and  upon  a  motion 
to  overrule  these  exceptions  and  for  tinal  judgment  upon  the  report, 
the  exceptions  were  sustained  and  the  motion  for  final  judgment 
was  denied.    From  the  order  thereupon  entered  this  appeal  is  taken. 

It  is  claimed  by  the  appellant  that  it  is  apparent  from  the  natnre 
of  the  referee's  report  that  a  clerical  error  was  made  in  that  part  of 
the  report,  where  he  says,  ^^  I  further  find  and  report  in  making 
such  statement  that  no  proof  of  the  profits  so  charged  the  defend- 
ants could  have  been  made  or  received  by  them  but  for  the  use  bj 
them  of  the  machines  in  question,"  the  claim  being  that  the  referee 
intended  to  say  ^' part"  instead  of  proof. 

I  do  not  see  how  we  can  consider  any  such  question  upon  this 
appeal.  If  there  was  any  mistake  in  the  referee's  report  of  the 
kind  mentioned,  it  should  have  been  corrected  in  the  court  below. 
The  appeal  here  must  be  determined  upon  the  record  as  we  find  it 

The  respondents  claim  that  the  referee  evidently  intended  by  the 
language  used  that  there  was  no  proof  before  him  that  the  profits 
which  he  determined  were  made  could  have  been  made  by  the 
Hamilton  Company  by  the  use  of  any  other  machine  except  the 
Kidder  perfecting  press. 

They  then  say,  '^  But  this  was  not  only  not  correct,  but  it  was  not 
the  question  which  was  referred  to  the  learned  referee  for  his 
determination.  He  was  not  directed  to  determine  whether  the 
profits  made  by  the  Hamilton  Company  could  have  been  made  by 
the  use  of  any  other  machine." 

In  this  view  of  the  referee's  duties  I  think  that  the  counsel  for 
the  respondents  have  entirely  misapprehended  the  questions  which 
were  referred  to  the  referee.  One  of  the  questions  which  he  was 
necessarily  called  to  pass  upon,  under  certain  contingencies,  was 
what  profits  could  have  been  made  by  the  Hamilton  Company,  by 
printing  these  tickets  upon  any  machine  other  than  the  Kidder.  If 
the  plaintiff  did  not  establish  that  the  Kidder  perfecting  press  was 
the  subject  of  a  monopoly  for  strip-ticket  printing  by  virtue  of  out- 
standing patents,  or  was  the  only  available  machinery  for  printing 
strip  tickets,  or  that  the  Hamilton  Bank  Note  Engraving  and  Print- 
ing Company  could  not  have  obtained  the  contracts  to  print  said 
tickets,  except  by  means  of  the  Kidder  perfecting  press,  then  it 
became  the  duty  of  the  referee  to  determine  what  were  the  profits 
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of  the  printing  upon  the  Kidder  perfecting  press,  and  what  would 
have  been  the  profits  had  the  tickets  been  printed  npon  presses  in 
the  defendant  Hamilton  Company's  possession,  or  known  to  and 
purchasable  by  it  prior  to  December  29, 1892,  and  the  difference 
was  to  be  the  damages  which  the  plaintiff  would  have  the  right 
to  recover. 

It  is  claimed  by  the  respondents  that  the  Kidder  perfecting  press 
was  not  the  subject  of  a  monopoly  by  virtue  of  outstanding  patents ; 
that  it  was  not  the  only  available  machinery  for  printing  strip  tickets ; 
that  the  defendant  the  Hamilton  Company  did  obtain  contracts 
without  said  Kidder  perfecting  press,  and  they  requested  the  referee 
so  to  find.  It  is  true  that  the  referee  refused  so  to  do,  but  he  pro- 
ceeded to  assess  the  damages  as  if  those  facts  had  been  established 
and  in  the  manner  in  which  he  was  directed  to  do  by  the  decree. 

It  is  of  no  consequence  as  to  what  the  referee  discussed  in  his 
opinion ;  the  question  is  what  did  he  report  the  profits  to  be  of  the 
printing  of  the  tickets  upon  the  Kidder  machine,  and  what  would 
have  been  the  profits  if  the  work  had  been  done  upon  the  presses  of 
the  defendant,  the  Hamilton  Company,  or  presses  available  to  it,  the 
difference  being  the  damage  due  the  plaintiff. 

He  has  reported  distinctly  upon  these  two  points,  as  follows :  The 
profits  realized  for  the  printing  of  the  tickets  upon  the  Kidder  press 
he  reported  to  be  $73,968.86,  and  that  there  was  no  proof  before 
him  of  the  profits  which  would  have  been  made  by  the  Hamilton 
Company  by  the  use  of  any  other  machine  except  the  Kidder  per- 
fecting press. 

Thus,  really  but  two  questions  are  presented  to  be  determined 
upon  this  appeal.  One  is  whether  the  referee  was  correct  in  respect 
to  the  items  with  which  he  surcharged  the  Hamilton  Company's 
account,  and  the  other  is  whether  there  was  any  proof  that  profits 
could  have  been  made  had  the  Hamilton  Company  done  the  work 
upon  its  own  machines,  or  upon  machines  available  to  it,  and  if  there 
were,  what  was  the  amount  of  such  profits. 

There  is  ako  a  subordinate  question  as  to  the  allowance  of  inter- 
est which  will  be  discussed  later. 

We  will  consider  the  second  question  first.  The  burden  of  proof 
in  respect  to  this  matter  lay  with  the  defendants.  They  were  per- 
mitted by  the  decree  to  mitigate  the  damages  by  the  amount  that 
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they  could  sliow  that  they  would  have  made  had  they  done  the 
work  upon  their  own  presses.  I  say  upon  thrir  own  presses^  because 
there  IS  no  erideoce  that  there  were  any  better  maeliines  procurable 
to  do  the  work  than  the  ones  that  the  defendant  company  had  in 
their  posseasion,  unless  it  was  the  Kidder  perfecting  press. 

There  was  no  attempt  made  by  the  defendants  to  show  with  any 
degree  of  particularity  as  to  what  the  profits  were  in  printing  these 
tickets  upon  the  presses  other  than  the  Kidder  perfecting  press.  It 
certainly  was  within  their  power  to  give  accurate  evidence  upon  this 
subject.  Prior  to  the  acquirement  of  the  Kidder  perfecting  preas 
the  defendant  company  had  been  printing  these  strip  tickets  upon 
their  own  presses,  and  afterwards  when  tlie  injunction  in  this  action 
was  granted  they  again  printed  their  strip  tickets  upon  their  old 
presses.  Under  these  circumstances  it  would  seem  that  it  would  be 
possible  to  liave  given  some  precise  data  upon  this  subject. 

This  they  utterly  failed  to  do.  They  contented  themselves  with 
the  testimony  of  the  parties  who  had  been  guilty  of  the  fraud  for 
which  the  defendants  were  to  account  in  this  action,  which  was 
of  the  most  general  character,  and  to  the  effect  that  the  Kidder 
macliine  was  worse  than  useless,  as  it  did  not  do  as  good  work  as  the 
presses  that  had  been  in  use  before  they  acquired  the  Kidder  per- 
fecting press^  and  indeed,  as  Mr.  Seebach  says,  "  the  Kidder "  will 
not  do  "good  work."  Yet  all  the  work  of  strip-ticket  printing 
under  the  Manhattan  contract  after  its  acquisition  was  done  on  the 
Kidder  prior  to  the  injunction  in  this  action  at  a  confessedly  large 
profit. 

Furthermore,  Mr.  Seebach  was  contradicted  upon  so  many 
material  points  by  the  evidence  of  other  witnesses  that  but  little 
weight  could  be  given  to  any  opinions  that  he  might  express,  and 
upon  this  question  of  profit  it  seems  to  rest  entirely  upon  the  opin- 
ion of  Mr.  Seebach,  because  he  gives  no  facts.  One  of  the  reasons 
that  he  gives  for  the  undesirableness  of  the  Kidder  press  is  that  it  is 
a  very  complicated  piece  of  machinery  and  was  frequently  getting 
out  of  repair,  and  that  tliey  were  put  to  great  expense  in  repairuig 
it  and  also  that  they  thereby  lost  a  great  deal  of  time.  Wlien  asked 
to  produce  the  bills  for  repairs  he  can  only  produce  one,  I  think, 
and  that  for  some  insignificant  piece  of  work. 

When  he  attempts  to  say  that  the  waste  in  one  was  as  great  as  in 
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the  other,  he  puts  the  waste  from  his  old  machines  at  twelve  and 
one-half  pounds  of  paper  a  day.  He  says  that  he  had  it  weighed 
for  a  time.  The  man  whom  he  (Seebach)  says  weighed  the  waste 
says  that  it  was  twenty-five  or  thirty  pounds  a  day,  and  another  wit- 
ness says  that  it  was  more. 

Mr.  Seebach  wholly  fails  to  deny  the  testimony  of  Mr.  Kendall 
that  he  (Seebach)  told  him  that  the  cost  to  them  of  printing  strip 
tickets  upon  the  machines  the  defendant  company  had  was  fourteen 
cents  a  thousand.  Nor  does  he  deny  Mr.  KendaU's  testimony  that 
Seebach  and  himself  examined  the  books  of  the  defendant  company 
and  found  from  the  books  that  that  was  the  cost.  All  that  Seebach 
will  say  about  this  is  that  he  does  not  remember. 

It  being  within  the  power  of  the  defendants  to  have  given 
accurate  and  certain  evidence  as  to  the  cost  of  printing  these  strip 
tickets  upon  their  old  presses,  from  their  failure  to  do  so  but  one 
inference  can  be  drawn,  and  that  is  that  they  could  not.  This  pro- 
vision in  the  decree  as  to  the  profits  which  could  be  made  upon  the 
old  machines  was  for  the  defendants'  benefit,  and  if  they  failed  to 
produce  reasonably  convincing  proof,  which  it  was  very  easy  for 
them  to  do  had  it  existed,  it  does  not  lie  in  their  mouth,  they  hav- 
ing been  the  wrongdoers,  to  complain  if  the  conclusion  is  arrived  at 
that  they  have  not  produced  the  proof  because  it  did  not  exist. 

Upon  considering  the  whole  of  this  evidence,  it  seems  to  me  that 
the  conclusion  of  the  referee  that  there  was  no  proof  that  profits 
could  have  been  made  upon  the  old  machines  of  the  defendants,  was 
well  founded.  Our  attention  has  been  called  to  the  findings  of  the 
previous  referees  upon  this  subject.  From  the  view  of  the  burden 
of  proof  that  was  taken  by  at  least  one  of  those  referees  his  finding 
in  this  respect  can  be  easily  explained.  If  the  burden  of  showing 
what  was  the  difference  of  the  profits  had  been  upon  tlie  plaintiff, 
as  the  referee  held,  a  different  result  might  have  have  been  arrived 
at,  but  in  the  case  as  it  now  stands  the  burden  is  upon  the  defend- 
ants to  reduce  the  damages  by  showing  what  profits  would  have 
been  made  by  printing  these  tickets  upon  their  old  machines,  and  I 
repeat  that  in  this  case  there  was  no  reason  for  surmise,  guess  or 
inference;  the  defendant  company  had  printed  these  very  tickets 
upon  their  old  machines,  must  have  known  exactly  what  they 
App.  Div.— 7ol.  XCII.  28 
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cost,  and  never  produced  their  books  and  showed  from  tliem  what 
it  was. 

We  will  now  consider  the  other.  principfU  question,  and  that 
is,  was  the  referee  justified  in  making  the,  surcharges  whicli  he  did 
upon  the  account  of  profits  furniahed  bj  the  (Jefendant  company. 
In  the  examination  of  this  question  \ye.  are .  eml^arrassed,  by  the 
paucity  of  the  evidence,  by  the  light  of  which  we.  cpuldi  iip portion 
the  general  expenses  of  the  business  betweeu  the  vai:ious  kiuds  of 
business  done  by  the  defendant  company  with  its .  plant. 

We  must,  therefore,  get  at  the  expense  of  ,the  ))us^ess  as  well  as 
we  can,  and  if  proper  allowances  arc  not  made  to  the  defendant 
company,  it  arises  from  tjie  fact  that  thjey,  .liavQ.,not  given  us  tlie 
evidence  from  which  we  pan  deduce,  accurate  results.  We  think, 
however,  that  the  referee  in  aome  instances  ha^  npt  made  sufficient 
allowance  in  respect  to  some  of  the  Ueins  of  expense  in  this  busi- 
ness. I  do  not  think  he  ha^  allowed  snjiiciei^.^  in  the  matter  of  rent. 
He  has  not  even  allowed  rent  for  the  space  actually  ^occupied  for 
the  strip-ticket  business,  and  iij  addition  to  the  space  actually  occu- 
pied some  percentage  of  the  vacant  spi^oo  C9n8ist;n^  of  passage- 
ways, etc.,  shpuld  certainly  be  allowed.  This  W9uld  add  at  least 
300  feet  to  the  estimate,  of  the  referee  and  make  the  surcharge 
about  $3,630  instead  of  $6,756,   .      .^  ^   .^ 

So,  in  regard  to.  managerial  expenseSi  it  wpuld  .seem  proper  to 
allow  the  same  percentage,,  as  these  are  general,  expanses  which 
relate  to  the  management  of  the  whole  busine^,Jn  the  same  man- 
ner as  rent,  1  think  that  there  should  have  been  aljowed  under  this 
head  about  $6,500  instead  of  $3,000,  .which  was  allowed. 

For  the  same  reasons  a  proper  propojrtion  of  the  general  expenses 
should  have  been  allowed.  They  are  incurred  in  the  general  con- 
duct of  the  whole  business  and  a  propei:  amount  was  properly 
chargeable  to  the  account  of  the  strip-ticket  printing, ,  There  should 
have  been  allowed  upon  this  account  the.  sum  of  $6^782.31,  instead 
of  nothing.  As  interest  npon  capital,  there  should  haye  been 
allowed  the  sum  of  $4,320  instead  of  $3,226.60,  the  difference 
arising  in  the  reduction  in  machine  cost. 

The  loss  on  Kings  County  strip  tickets  seonjs  to  have  been  prop- 
erly surcharged  as  that  loss  arose  from  their  own  business  methods. 
The  account  would  then  stand  thus : 
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Admitted  prolitB , |34,626  65 

Hent  overchar^. 5,630  00 

Managers'  aalariaa  oveveliar^ftd 6,500  00 

General  expenses  overcharged 6,782  31 

Interest  on  capital  overcliarged 6,830  00 

Loss  on  Kings  County  ticttets  overcharged 1,888  09 

Making |60,546  95 

the  amoimt  with  wiiich  the  defi»idant»  are  charge8blft  a&  the  profits 
made  hj  them  by  the^  printing  of  the  strip  tickets  npon  tiie  Kidder 
perfecting  press ;  and'  as  the  defendant  company  has  not  f nrnislied 
any  reliable  evidence  tliat  any  part  of  this  profit  could  hav«  been 
made  upon  the  other  presses  which,  they  had  and.  upou  which  they 
printed  these  atrip  ticketg  both- before  and!  after  they  liad  acquired 
the  Kidder  perfecting  press,  the  plaintiff  was  entitled*  to  judgment 
for  this  amount 

The  only  qaestioa  Denaaimng  is  the  one  of  intenest..  I  do  not 
think  that  iaierest  wa»  properly  allowed.  The  damages  were  clearly 
Tinlixjuidftted.  There  was  no  method  by  which  the  defendant  could 
have  computed  tlie  amount.  The  rulfe  of  damages  depended  npon 
extrinsic  faets^  over  tlie  proef  of  which  tliey  had  no  control.  I 
do  vnot  9e»  hxA  that  the»  cnla.  ini  respeet.  to  intesest  on>  profita  in  the 
case  of  an  infringement  of  a  patent  should  not  be  applied'  in  this 
case. 

I  tliink,  therefore,  thati  tlie  onder  appealed  f rom.should  be  reversed 
and  judgment  enteved  upon  the  referee's  report  in  favor  of  tlie 
plaintiff  for  $60,546.95,  witli  interest  from  tlie  data  of  his  report, 
without  costs  of  this  appeal  and  with  costs  in  the  court  below. 

Patteeson,  Hatch  and  Lauohlin,  JJ.,  concurred ;  Ingsaham,^ 
J.,  dissented. 

Order  reversed  and  judgment  directed' as  Stated  in  opinion,  with"^ 
o«t  coelB  of  appeal,  aaid  with  coete  in  the  conrt  bdow. 
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New  Jebsby  Steel  and  Iron  Company,  Respondent,  v.  Andbew 
J.  Robinson  and  Others,  Respondents,  Impleaded  with  Fbancib 
S.  Kinney,  Appellant. 

Mechanuf*  lien — it  attaehst,  tohere  the  contractor  faiU,  and  the  ovmer  compUtee  the 
building,  to  th^  amount  remaining  due  after  deducting  the  cost  of  completing  ths 
building, 

A  building  contract  provided  that  the  contractor  should  be  paid  the  actual  coat 
of  the  labor  and  materials,  together  with  five  per  cent  on  such  cost,  but  that 
the  entire  sum  paid  to  him  should  not  exceed  $317,810;  that  he  should  be  paid. 
from  time  to  time  during  the  progress  of  the  work,  ninety  per  cent  of  the 
value  of  the  labor  and  materials,  together  with  two  and  a  half  per  cent  of  the 
cost  of  such  labor  and  materials,  and  should  be  paid  the  balance  of  the  contract 
price  upon  the  completion  of  the  work. 

The  contractor  made  a  general  assignment  for  the  benefit  of  creditors  at  a  time 
when  he  had  earned,  over  and  above  the  payments  received  by  him,  170,761.90. 
Under  the  provisions  of  the  contract  providing  for  the  retention  of  ten  per 
cent  of  the  cost  of  the  labor  and  materials  and  of  two  and  a  half  per  cent  of 
such  cost  until  the  completion  of  the  work,  only  $53,967.85  was  then  due  and 
payable  to  him.  Subsequent  to  the  making  of  the  general  assignment,  the 
owner,  pursuant  to  a  provision  of  the  contract,  completed  the  work  at  such  a 
cost  that  only  $58,398.76  remained  due  to  the  contractor. 

Edd,  thai  liens  filed  by  sub-contractors  and  by  materialmen  did  not  attach  to  the 
$70,761.90  which  the  contractor  had  earned  at  the  time  he  made  the  general 
assignment,  but  only  to  the  $58,398.70  remaining  due  after  the  completion  of 
the  work. 

Appeal  by  the  defendant,  Francis  S.  Kinney,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff  and  certain  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New- 
York  on  the  13th  day  of  February,  1902,  upon  the  report  of  a 
referee. 

William  U,  Van  BenschoteUy  for  the  appellant. 

H.  B.  Clo89on^  for  the  plaintiff,  respondent. 

Richard  M.  Martin^  Henry  De  Forest  Bald/voin,  Edwa/rd  J, 
Patterson  and  Frederick  U.  Man^  for  the  defendants,  respondents. 

Van  Brunt,  P.  J. : 

This  action  was  brought  to  foreclose  a  mechanic's  lien  upon  prop- 
erty owned  by  the  defendant  Francis  S.  Kinney.    On  or  about  the  5th 
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of  June,  1899,  the  defendant  Kinney  made  a  contract  with  the  defend- 
ant Robinson,  whereby  Robinson  was  to  erect  certain  buildings  upon 
property  of  said  Kinney  situate  at  the  northwest  corner  of  Madison 
avenue  and  Fifty-sixth  street.  The  plaintiflE  and  certain  of  the 
other  defendants  having  supplied  material  and  performed  work  upon 
these  buildings,  filed  liens  against  the  property.  Robinson  failed 
to  comply  with  his  contract,  and  made  an  assignment  for  the  benefit 
of  creditors,  and  under  the  terms  of  said  contract  the  defendant 
Kinney  completed  the  buildings  himself.  At  the  time  of  the  assign- 
ment by  Robinson  the  sum  of  $70,761.90  had  been  earned  under 
the  contract,  but  was  not  payable  by  its  terms ;  and  when  the  work 
was  completed  by  Kinney  some  thirteen  months  after  Robinson's 
failure,  this  unpaid  remainder  of  the  contract  price  exceeded  the 
expense  incurred  by  Kinney  in  finishing  the  work  by  the  sum  of 
$58,398.76  ;  and  the  qnestion  presented  upon  this  appeal  is  whether 
the  liens  filed  attached  to  the  $70,761.90  which  had  been  earned 
under  the  contract  at  the  date  of  Robinson's  assignment,  or  only  to 
the  $58,398.76  which  remained  due  after  the  completion  of  the' 
work. 

By  reference  to  the  contract  it  will  be  seen  that  but  a  small  part 
of  the  $70,761.90  earned  under  the  contract  was  payable  at  the  time 
of  the  assignment  to  Robinson.  The  terms  of  the  contract  were 
that  the  sum  to  be  paid  by  the  owner  to  the  contractor  "  for  said 
work  and  materials  shall  be  the  actual  cost  of  labor  and  materials, 
meaning  the  actual  amount  (without  addition  or  discounts  of  com- 
missions) necessarily  paid  by  the  contractor,  and  in  addition  thereto 
five  per  centum  {o%)  upon  such  cost.  But  the  contractor  agrees  as 
part  of  this  contract  that  the  total  amount  to  be  paid  to  him  for  cost 
of  the  entire  work,  including  the  !>%  paid  him  for  his  services,  shall 
not  exceed  the  sum  of  Three  hundred  and  seventeen  thousand  three 
hundred  and  ten  dollars  ($317,310),  *  *  *  and  that  such  sura 
shall  be  paid  in  current  funds  by  the  owner  to  the  contractor  in 
installments,  as  follows :  From  time  to  time  during  the  progress  of 
the  work,  in  amounts  equal  to  90^  of  the  value  of  materials  fur- 
nished and  labor  performed,  as  may  be  certified  by  the  architects, 
and  in  addition  to  this  amount  not  to  exceed  2^^  on  the  cost  of 
said  labor  and  materials  furnished  as  payment  on  account  of  con- 
tractor's commission  for  his  services.    The  final  payment  to  include 
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the  baknee  due  the  eoiitmGi€>rfor  all  labor  mid  flmteriaJs  furoisbed 
and  for  his  commifieion  ior  fierrices,  'bat  in  do  ease  is  litis  total 
amount  to  exceed  tlie  guarantee  limitiiig;co8t^  the  eivtire  work  — 
namely,  Three  hundred  and  seventeen  thousand  three  hundred  and 
ten  dollars  ($817,310). 

"  The  final  payment  shall  be  made  .within  tliirty  days  after  tbis 
contract  is  fulfilled." 

The  referee  has  fonnd  that  the  defendant  Robinson  performed  all 
the  conditions  of  said  contract  until  tiie  7th  of  Iklarcli,  1900,  when 
he  failed  in  business  and  thereafter  ceased  to  do  any  work  on  the 
buildings;  and  that  Kinney,  as  provided  in  .the  contract,  entered 
upon  the  premises  and  took  possession  of  the  sanoe  and  oompleted 
the  work.  lie  also  found  that  on  the  7th. of  March,  1900,  the  price 
and  value  of  the  materials  theretofore  furnished,  and  the  labor 
theretofore  performed  by  the  defendant  Robinson  upon  the  prop- 
erty was  $134,498.79,  and  his  agreed  commission  of  five  per  cent 
thereon  was  $6,721.94,  making  a  total  of  $141,100.73.  He  also 
fonnd  tliat  the  total  amount  of  the  payments  theretofore  made  by 
Kinney  to  and  for  account  of  Robinson  was  $70,398.83,  leaving 
$70,761.90  earned  upon  the  contract. 

It  is  to  be  observed  that  by  the  terms  of  the  contract  but  ninety 
per  cent  of  the  labor  performed  and  materials  furnished  was  to  be 
paid  to  Robinson  from  time  to  time  as  the  work  progressed,  and 
two  and  a  lialf  per  cent  of  his  commission  upon  the  same.  There- 
fore, under  the  contract,  at  the  time  of  the  -filing  of  these  liens, 
there  was  due  from  the  owner  to  Robinson  only  the  sum  of 
$53,967.85,  which  sum  is  arrived  at  as  follows :  Value  of  materials 
and  kbor,  $134,438.70 ;  ninety  per  cent  of  this  is  $121,004.91 ; 
add  two  and  a  half  per  cent  on  account  of  commissions,  $3,360,97, 
making  the  wliole  amount  due  and  payable,  $124,365.88;  from 
wliich  deduct  payments,  ^70,398.83,  leaving  $53,967.85,  payable 
under  the  contract;  and  no  more  money  would  become  due  to  him 
under  the  contract  before  its  final  completion,  Kinney  having  the 
riglit  to  fulfill  the  contract  and  charge  Robinson  with  the  expense 
thereof. 

Under  these  circnmatanees  tlie  liens  could  only  attach  to  this  sum 
of  $53,967.85  and  whatever  might  become' due  over  this  «uni  in  the 
completion  of  the  contmct.     Tlie  amount  which  remained  unpaid 
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upon  the  contract,  in  excess  of  the  ninety  per  cent  and  two  and  a  half 
per  cent  payable  thereunder  as  the  work  progressed,  was  a  security 
to  tlie  owner  against  siny  f fiihil-e  on  the  part  of  the  contractor  to  com- 
plete his  contract,  and  thfe  owner  could  not  be  deprived  of  that 
security  which  he  had  provided  for  in  his  contract  by  the  mere  fact 
of  the  contractor  failing  to  complete  his  contract  and  his  creditors 
filing  liens  against  the  property.  The  result  of  the  contrary  view 
would  be  to  deprive  the  owner  of  the  security  which  lie  intended 
to,  and  did,  take  against  the  failure  of  the  contractor  to  complete 
his  contract,  bjr  prdridliig  that  but  A  portion  of  the  amount  earned 
under  the  contract  should  become  due  until  its  completion.  The 
owner  had  a  right  to  ta'te  security  for  the  performance  of  the  con- 
tract, and  he  cannot  be  deprived  of  such  security.  It  would  seem, 
therefore,  that  the  only  fund  to  which  the  liens  could  apply  would 
be  this  sum  and  such  additional  sums  as  became  due  and  payable 
under  the  contract. 

It  is  admitted  that  all  of  the  money  remaining  unpaid  under  the 
contract  above  said  sum  of  $53,967.85  \vas  used  in  the  completion 
of  the  contract  except  $4,430.91,  leaving  dae  and  payable  nnder 
the  whole  contract  $58,3&8:76. 

We  think,  therefore,  that  the  judgment  should  be  modified  by 
limiting  the  liens  to  the  fund  of  $58,398.76,  remaining  due  upon 
the  contract  after  completion.  It  would  seem,  in  view  of  the  fact 
that  the  figures  which  have  been  referred  to  are  conceded  by  both 
sides,  that  there  is  no  necessity  for  a  new  trial.  A  judgment  may, 
therefore,  be  framed  in  accordance  with  this  opinion.  No  costs  of 
appeal  to  either  party. 

Patterson,  O'Brien  and  McLaughlin,  JJ.,  concurred ;  Laughlin, 
J.,  concurred' in  result.      *    • 

Judgment  modified  and  judgment  directed  as  stated  in  opinion, 
without  costs  of  appeal  to  either  party. 
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OABOLnrB  Steinbach,  Respondent,  v.  The  PRUDENnAL  Insusakcb 
Company  of  Amebioa,  Appellant. 

Amendment,  hy  bringing  in  an  additunuU  dtfendant  —  coets,  toTiere  the  eaee  hoi  gone 
to  the  Court  of  Appeals  on  the  question  as  to  the  necessity  of  so  doing. 

Upon  the  trial  of  an  action  the  defendant  made  a  motion  to  dismiss  the  complaint 
because  of  the  failure  of  the  plaintiff  to  Join  a  party  whose  presence  was 
alleged  to  be  necessary.  The  motion  was  denied  by  the  trial  court  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff.  The  ruling  was  sustained  by  the 
Appellate  Division,  but  was  reversed  by  the  Court  of  Appeals,  which  granted 
a  new  trial,  with  costs  to  abide  the  event.  The  plaintiff  thereupon  made  a 
motion  to  bring  in  the  party  in  question  and  the  motion  was  granted  on  pay- 
ment of  ten  dollars  costs. 

Bild,  that  the  court  should,  as  a  condition  of  granting  the  motion,  have  required 
the  plaintiff  to  pay  fifty  dollars  costs. 

Van  Brunt,  P.  J.,  and  Ingrahah,  J.,  dissented. 

Appeal  by  the  defendant.  The  Prudential  Insurance  Couipanj 
of  America,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  17th  day  of  July,  1903,  granting  the 
plaintiffs  motion  to  amend  the  summons  and  complaint  in  the  action 
and  to  bring  in  as  an  additional  party  defendant  Sara  Fehrman,  as 
administratrix,  etc.,  of  Max  Fehrman,  deceased. 

WiUiam  0.  Campbell^  for  the  appellant. 

Walter  La/tge^  for  the  respondent. 

Patterson,  J. : 

The  plaintiff  was  the  holder  of  a  policy  of  insurance  upon  the  life 
of  one  Max  Fehrman,  now  deceased.  That  policy  was  made  pay- 
able ''unto  the  executors,  administrators  or  assigns"  of  the  per- 
son named  as  the  insured  in  the  policy  —  that  person  being  Max 
Fehrman.  This  action  was  brought  to  have  the  policy  reformed  by 
substituting  for  the  words  quoted  the  following :  "  Unto  Caroline 
Lampp  (the  plaintiff),  her  executors,  administrators  or  assigns."  In 
the  action  as  it  was  constituted  no  one  representing  the  interest  of 
Fehrman  was  made  a  party.  At  the  trial  a  motion  was  made  to 
dismiss  the  complaint,  for  the  reason  that  no  one  representing  the 
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assured  named  in  the  policy  was  before  the  court.  That  motion  wae 
denied^  and  on  appeal  to  this  court  tlie  ruling  of  the  trial  court  wae 
sustained  (62  App.  Div.  133) ;  but  on  appeal  to  the  Court  of  Appeals 
that  tribunal  held  that  the  representatives  of  Fehrman  were  neces- 
sary parties,  and  that  without  them  the  action  could  not  be  main- 
tained. Therefore,  the  judgment  of  the  Special  Term  was  reversed 
and  a  new  trial  was  granted,  with  costs  to  abide  the  event  (172 
N.  Y.  471).  Thereupon  the  plaintiff  made  the  present  motion  to 
bring  in  the  representative  of  Fehrman,  which  was  granted  on  the 
payment  of  ten  dollars  costs. 

The  only  matter  to  be  considered  now  relates  to  the  terms  imposed 
for  allowing  the  amendment,  and  we  think  they  are  altogether 
inadequate.  By  the  decision  of  the  Court  of  Appeals,  costs  are  not 
absolutely  given  to  the  defendant.  They  are  to  abide  the  event. 
The  defendant  has  litigated  a  question  involved  in  the  case  from  the 
time  of  the  trial  until  the  decision  by  the  Court  of  Appeals,  and 
upon  that  question  it  has  been  successful.  Now  it  is  sought  to 
change  the  case  in  the  aspect  in  which  it  was  disposed  of  by  the 
Court  of  Appeals,  and  to  deprive  the  defendant  of  the  benefit  of 
its  appeals,  simply  upon  the  payment  of  ten  dollars.  That  the 
amount  involved  in  the  action  is  small  cannot  affect  the  right  of  the 
defendant  to  some  indemnity  for  the  expense  it  has  been  put  to  in 
prosecuting  its  several  appeals.  The  order  should,  therefore,  be 
modified  by  requiring,  as  a  condition  for  granting  the  motion,  the 
payment  of  fifty  dollars.  As  thus  modified  the  order  should  be 
affirmed,  without  costs  of  this  appeal. 

Hatch  and  Laughlin,  JJ.,  concurred ;  Van  Bbunt,  P.  J.,  and 
Inoraham,  J.,  dissented. 

Inoraham,  J.  (dissenting) : 

I  concur  with  Mr.  Justice  Patterson  in  allowing  the  amendment, 
but  I  do  not  think  the  terras  upon  which  it  is  to  be  allowed  are  suf- 
ficient. The  plaintiff  was  not  entitled  to  any  relief  upon  the  cause 
of  action  aUeged  as  determined  by  the  Court  of  Appeals.  The 
def en<iant,  therefore,  is  now  entitled  to  a  dismissal  of  the  complaint, 
which  would  cover  costs  of  the  action,  including  costs  of  the  two 
appeals.  If  the  plaintiff  is  now  permitted  to  amend  so  as  to  obviate 
the  objection  that  has  been  held  to  be  fatal  to  any  recovery,  tfao 
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defendant  should  certainly  be  allowed  the  costs  of  tho"  action^  includ- 
ing the  costs  of  appeals ;  and  I  think  that  the  payment  of  such  costs 
should  be  the  condition  upon  wliich  the  amendment  is  allowed. 

Van  Bbunt,  P.  J.  (dLBsentiog) : 

I  dissent  It  seems  to  me  the  height  of  injustice  to  impose  only 
fifty  dollars  costs  as  terms  of  amendment,  when  by  such  amendment 
there  may  be  imposed  on  the  defendant  costs  and  disbursements  for 
hundreds  of  dollars  in  respect  to  proceedings  in  which  it  has  been 
successful. 

Order  modifiedr  by  rocjuiring  as  a  condition  of  granting  the  motion 
the  paj'ment  of  fifty  dollars.  As  thus  modified  order  affirmed,  with- 
out costs  of  appeal. 


Flokenob  Thayer  Smith,  Kespondent,  v.  Arthub  L.  J.  Smffh, 

Appellant. 

Charging  a  wife  toith  unfaithfulness — it  may  constitute  cruel  treatment  — alimonif 
not  allowed  to  a  toife  liting  at  Jierliuitband's  Jtonie — a  counsel  fee  is  proper. 

Sernble,  tliat  the  action  of.  a  husband  in  charging  his  wife,  in  the  hearing  of  their 
infant  child  and  various  other  persons,  with  being  unfaithful  to  liim  may  con- 
stitute cruel  and  inhuman  treatment  entitling  the  wife  to  maintain  an  action 
for  a  separation. 

Where,  in  an  action  brought  bv  the  wife  for  a  separation  on  this  ground  it 
appears  that  the  wife  is  living  at  the  husband's  home  and  is  being  adequately 
supported  there  by  him,  the  court  should  not  award  the  wife  alimony  pendente 
lite  conditional  upon  her  electing  to  quit  her  husband's  residence.  The  court 
may,  however,  award  the  wife  counsel  fees  pendente  lite. 

Van  Buunt,  P.  J.,  and  McLaughlin,  J.,  dissented. 

Appeal  by  the  defendant,  Arthur  L.  J.  Smith,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
6th  day  of  January,  1904,  awarding  to  the  plaintiff  a  counsel  fee  and 
temporary  alimony. 

Zeivis  X.  Delafiddy  for  the  appellant. 

A.  IL  Ilujfwiel,  for  the  respondent. 
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Patt»R80N,  J. : 

Thie  is  m\  appeal' fM>m  an  oider  gvantiiig*  alicaooyt  <»¥}  oami^iil  feca 
to  the  plaintiff  in  anaelion  ^^  fom  a  aapaj^ation."  Tim  albgt^UQiie  of 
tbe  complaint  and'  tba  atatetn^nto.couMineci  iu  tli/^  pls^utiiFei  i^tUcJaivit 
upon  whioh  the  motion  was  founded  iudio^d  th^t  she  sisek^  a 
decree  of  aepapation  upon  the  first  and  second  grounds  upon  which 
such  an  action  m^  be  maintained  undeii  th^  provisions  o:£  section 
1769  of  tlie  Code  of  Civil  Procedure,  n&inely,  cruel  ai>d  inhunj^^n 
treatment  and  such  oendud  on  the  pai?t  of  her  husband  towards  hor 
as  may  rend&p  it  unsafe  and  improper  for  her  to  cohabit  with  ]iim. 

It  is  well  understood  that  in  an  a&ldon  of  i\m  character  tll^  plain- 
tiff must  diselose  merits;  and  it  is  sufficient  to  s^y  conperuing  the 
second  ground  upon  which  the  action  is  appave»tly  bas^d,  that  the 
proof  is  overwhelming  thai  there  is  no  prospisct  of  i\\^  plaintiff's 
success  on  that  gveund.  With  respect  to  the  ground  of  cruel  and 
inlmman  treajiment,  no  act  of  violeaoe  is  alleged  or  complained  of. 
The  only  thing  asserted  against  the  defendant  i^  tha^  h^  h^s  charged 
his  wife  at  variqua  times  and  in  the  lii^aring  of  their  iafaMlf  child 
and  of  various  othef  persons  with  being  unfaithful  1^  hin>^  whiph 
he  qualifiedly  admits  by  stating  that  such  renvsjcks  were  not  made 
in  the  seu^  that  she  comnjitted  adultery,  but  that  her  conversation 
and  consortation  with  other  men  was  such  as  to  compromise  both 
heraelf  and  himself. 

It  has  been  held  that  the  conduct  of  a  husband  impug<ning  the 
cltaslity  of  his  wife,  eapeci^lly  in  the  preseace  of  tlieir  children, 
shows  "  such  an  utter  disregard  oi  all  the  ordinary  feelings  and  sen- 
timents which  should  govern  the  conduct  of  a  husband  towards  a 
wife  that  it  was  cruel  and  inhuman  treatment  in  itself,  which  made 
it  icnpropckr  for  b<air  tp  liv^  witji  a  ?nan  who  Ipiad  prQcUiuaed  Ixer  "  to 
be  a  wantgq, "  witJx  no  wdwioe  whatever  to  sustain  any  such  charge  " 
{Lutz  V.  Lutz^  9  N".  Y.  Supp.  859),  and  in  Straus  v.  Straus  (G7 
Hun,  492)  it  is  said  tliat  where  a  husband  cruelly  traduces  the  char- 
acter of  his  wife,  the  court  can  properly  protect  her  by  a  judgment 
of  separation.  So  it  may  be  that  this  action  can  be  maintained  on 
the  first  ground  upon  which  the  separation  is  sought,  but  that  does 
not  necessarily  entitle  the  plaintiff  to  the  order  for  alimony  and 
counsel  fees  which  was  made  in  this  case.  It  is  provided  in  that 
order  that  not  only  counsel  fees  shall  be  paid  to  the  plaintiff's  attor- 
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neys,  bat  the  proviBion  for  alimony  is  made  conditional  upon  tlie^ 
plaintiff's  election  to  quit  the  residence  of  her  husband,  and  thus  the 
court  has  left  it  to  her  discretion  to  say  whether  she  will  continue 
to  live  with  her  husband  during  the  pendency  of  the  suit  or  not 
and  has  given  her  a  right  of  selection,  or  in  other  words,  to  deter- 
mine her  own  case  in  that  regard ;  to  stay  witii  him  if  she  chooses,, 
or  to  leave  him  if  she  prefers  to  do  so.  It  is  apparent  tliat  she  is- 
now  living  with  him  or  at  his  house,  being  provided  for  and  sup- 
ported by  him ;  and  according  to  his  affidavit,  which  is  not  contra- 
dicted, within  the  limit  of  his  means  the  provision  he  makes  for  her 
is  liberal  and  he  appears  to  be  a  man  of  ample  means.  It  is  not  shown 
that  occasion  exists  for  her  living  elsewhere  than  in  his  house  or  for 
having  any  other  provision  made  for  her  support  than  such  as  is 
already  made.  That  much  of  the  order,  therefore,  must  be  reversed, 
but  as  a  separation  may  be  adjudged  (doubtful  as  that  appears  to  be 
on  these  papers),  I  think  the  order  for  counsel  fee  may  be  upheld. 
Therefore,  the  order  appealed  from  should  be  modified  by  allow- 
ing counsel  fees  and  striking  out  so  much  of  it  as  provides  for  the 
payment  of  alimony  pendente  lite  to  the  plaintiff.  "No  costs  to 
either  party  of  this  appeal. 

O'Brien  and  Laughlin,  JJ.,  concurred ;  Van  Brunt,  P.  J.,  and 
McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  dissent.     Upon  the  facts  set  out  in  this  record,  I  do  not  think 
the  court  should  have  allowed  counsel  fee. 

Van  Brunt,  P.  J.,  concurred. 

Order  modified  by  allowing  counsel  fees  and  striking  out  provi- 
sion for  payment  of  alimony,  without  costs  to  either  party. 
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The  Pboplb  of  the  State  of  New  Yobk  ex  rel.  Oolbeidge  A. 
Hast  and  Said  Coleridge  A.  Habt,  Appellants,  v.  William  W. 
GooDBioH  and  Others,  Respondents. 

At  an  dectum  KM  on  November  third  a  vacancy  in  the  office  ofjitetise  of  the  Supreme 
Court  ooeurring  on  the  preeioue  Augvet  third  may  be  fitted  -- general  aUegatiom  in 
a  pleading  mil  be  dieregarded  where  they  are  ehoton  to  be  untenable  by  the  epecific 
allegatione. 

Under  section  4  of  article  6  of  the  Constitution  of  the  State  of  New  York,  which 
provides,  "  When  a  vacancy  shall  occur  otherwise  than  hy  expiration  of  term 
in  the  office  of  justice  of  the  Supreme  Court,  the  same  shall  be  filled  for  a  full 
term,  at  the  next  general  election,  happening  not  less  than  three  months  after 
such  vacancy  occurs,"  a  vacancy  in  the  office  of  justice  of  the  Supreme  Court 
occurring  on  August  8, 1896,  may  be  filled  at  a  general  election  held  on  Novem- 
ber 8,  1896. 

Where  a  complaint,  after  setting  forth  general  allegations,  which,  it  they  stood 
alone,  might  be  sufficient  to  sustain  the  complaint  on  demurrer,  goes  further 
and  alleges  specific  facts  from  which  it  1b  made  to  appear  that  the  ground  or 
theory  upon  which  the  plaintiff  made  the  general  allegations  is  untenable,  the 
general  allegations  will  be  disregarded. 

Appeal  by  the  plaintiflfs,  The  People  of  the  State  of  New  York 
«x  rel.  Coleridge  A.  Hart  and  said  Coleridge  A.  Hart,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of 
December,  1903,  upon  the  decision  of  the  court^  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  defendants'  sep- 
arate demurrers  to  the  plain tifis'  complaint  and  dismissing  the  said 
complaint 

Coleridge  A.  Harty  for  the  appellants. 

Joseph  A.  Burr  J  for  the  respondents. 

O'Bbien,  J. : 

The  plaintifEs  seek  in  this  action  to  determine  the  right  of  the 
four  defendants  to  hold  office  as  justices  of  the  Supreme  Court  in 
tiie  second  judicial  district  of  the  State  of  New  York.  Each  of 
the  defendants  demurred  to  the  complaint  on  the*  ground  that  there 
had  been  a  misjoinder  of  causes  of  iustion  in  that  the  offices  held 


'Digitized  by  VjOOQ IC     • 


446  PEOPLE  EX  RETL.  HART  v.  <KX)DRICH. 


were  separate  and  distinct,  and  on  the  further  ground  that  there 
were  insufficieni;  facts  stated  to  constitute  a  cause  of  action.  On  tlie 
ground  that  causes  of  action  were  improperly  united  the  demurrers 
were  sustained,  and  from  final  judgment  thus  entered  tliis  appeal  is 
taken. 

The  complaint  avers  that  prior  to  the  gcnerai  election  of  Novem- 
ber 3,  1896,  the  fonr  defendants  were  nominated  as  candidates  for 
justice  of  the  Supreme  Court  in  the  second  judicial  difitrict  to 
be  voted  for  at  said  election  and  at  that  time  there  were  only  three 
jndiciAl  positions  or  vacancies  lawf  ally  to  be  filled  at  said  election ; 
thai;  there  was  a  f  onrth  vacancy  caused  by  the  death  on  August  3, 
1896,  of  Calvin  E.  Pratt,  justice  of  tlie  Supreme  Court  in  the  second 
judicial  district,  but  by  jaection  4  of  article  6  of  ik&  Coofttitation  of 
the  State  of  New  York  it  wias  and  is  provided  Hat  such  vacancy 
shall  be  filled  for  a  full  term  at  the  next  general  election  happening 
not  less  than  three  months  after  the  occurrence  thereof  and  snch  a 
general  election  did  not  occur  on  November  3,  1896 ;  tliat  upon  the 
fiaid  election  of  1896  the  naooes  of  the  foor  defendants  were  groafxxi 
together  in  a  single  vertical  column  and  there  wm  nothing  on  die 
ballots  to  indicate  which  of  the  said  defendants  the  voters  casting 
the  same  intended  to  elect  in  case  there  were  but  three  instead  of 
four  vacancies ;  that  on  and  after  the  first  day  of  Jannary  next  suc- 
ceeding said  general  election  the  four  defendants,  each  and  all  of 
them  claiming  and  asserting  that  they  had  been  elected  thereat  as 
such  justice  of  the  Supreme  Court  in  said  second  judicial  district, 
attempted  to  qualify  and  act  and  entered  upon  the  duties  of  the 
office;  that  the  vacancy  caused  by  the  death  of  Calvin  E.  Pratt 
could  not  lawfully  be  filled  until  the  general  election  of  November 
2,  1897,  and  at  such  time  the  relator  herein  was  duly  voted  for  and 
elected  his  successor,  but  the  defendants  have  withheld  from  him 
such  oflice  and  have  jointly  and  severally  usurped  the  same.  Judg- 
ment is  asked  "  upon  the  pretended  rights  of  said  defendants  and 
each  of  them  to  hold  the  office  of  justice  of  the  Supreme  Court  in 
and  for  tlie  Second  Judicial  District "  and  also  npon  the  right  of 
the  relator  to  hold  said  office. 

Without  passing  npon  the  qnestion  as  to  whether  or  not  there  it 
a  misjoinder  of  causes  of  action,  npon  which  groqnd  the  learned 
judge  at  Special  Term  dismissed  the  complaint,  we  think  that  npon 
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tlie  ouier  ground,  fliat'lhere  are*  insufficient  facts  stated  'tlierein  to 
constitute  a  cause  of  action,  tfie  demurrers  sliould  "be  sustained. 

Tlie  precise  words  of  section  4  of  'article  6  of  tlie  State  Constitu- 
tion are  as  follows:  "  Wliep  a  vacancy  shall  occur  otherwise  than  hy 
expiration  of  Win  in  the  office  of  justice  of  ttie  Supreme  Court, 
tlie  same  sTiall  be  filled  for  a  full  term,  at  llie  next  general  election, 
happening  not  lees  than  three  months  after  sucli  vacapcy  occurs." 
The  complaint  shows  that  the  vacancy  which  it  is  contended  was  not 
properly  filled  by  the  election  of  the  defendants  occurred  on  August 
S,  1896,  and' that 'the  election  m  question  took  place  on  November 
S,  189B.  At  thq  date  of  the  .  election, '  therefore,  exactly  thrde 
months  had  expired ;  and  lience  'that  election  was  hot,  by  the  tfernfis 
of  section*  4  of  article '6  of  tlie  Con3titutioh,  one  forbidden  for  the 
purpose  of  choosing  a  successor  to  fill  the  vacancy.  The  prohibi- 
tion is  that  it  should  occur  at  a  time  hot  less  tlian  three  months;  oV, 
differently  stated,  the  election  should  be  at  least 'three  hi'onths  after 
the  vacancy.  The  second  of  l^ovember 'would  have 'been  less  than 
the  prescribed  time,  but  the  3d  of  Kovember,  1896,  liappdned 
"not  less  than  three  months"  or  exactly  three 'months,' after  the 
vacancy. 

/The  Statutory  Construction  Iaw  (taws  of  1^92,  chap.  BTT,  §  26), 
althoiigh'ii  has  no  apjpHca'tion  to  or  bearing  'upon  tlie  Constitution 
of  the  State,* is  hot  without  'use  by  way  of  analogy,  in  pointing  out 
how  statutes  or  laws  should  be  construed.  *  Therein  it  is  provided 
that  "a  number  of  months  after  or  ^before' a  certain  day  shall  be 
corapiited  by  counting  such  numl^er  of  calendar  months  from  such 
day  exclusive  of  the  calendar  month  in  which  such  day  occurs  and 
sTiall  include  the  day  of  the  month  in  the  last  month  so  counted 
having  the  same  numeincal  order  in  days  of  the  month  as  the  day 
from  which  the  computation  is  made."  Adopting  this  rule,  the  3d 
of  November,  1896,  would  mark  the  completion  of  three  months 
from  the  death  of  the  justice  whose  office  it  is  claimed  has  been 
wrongfully  filled,  and  hence  the  election  did  hot  occur  at  a  time 
*'  less  than  "  the  three  months. 

The  appellants'  contention  is' that  Noveniber  4,  1896,*  would  hare 
teen  the  first  date  upon  which  an  election  could  properly  be  held 
as  that  was  the  first  day  over  three  months  from  the  time  the 
vacancy  occurred.     This  contention  would  be  good  if  the  provision 
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pf  the  Constitution  was  that  the  election  must  be  one  happening 
(^er  three  months  from  the  time  of  the  vacancy ;  but  the  Constita- 
^ion,  as  stated,  provides  that  the  election  must  be  one  ^^  happening 
^ot  less  than  "  three  months  after  the  vacancy  occurs,  so  that  three 
situations  may  arise,  namely,  a  time  less  than  three  months — at 
which  time  no  legal  election  may  take  place — exactly  three  months 
and  over  three  months,  at  which  times  a  proper  election  may  be 
held. 

According,  however,  to  the  view  of  the  appellants,  that  an  entire 
three  months  must  elapse  before  the  happening  of  the  election,  then, 
^tri^9tly  measuring  the  elapsed  time,  the  vacancy  occurred  in  the 
poping  of  August  3,  1896,  and  the  election  ^^  happened "  at  the 
time,  ^he  votes  were  cast  {People  ex  rd,  Le  Roy  v.  Foley^  U8 
N.  Y..  677),  which  was  when  the  polb  were  closed  at  five  o'dock 
in  th^  f^fternoon  of  November  3,  1896,  so  that  there  was  over  three 
inonti)8  of  elapsed  time. 

That  ^he  construction  which  we  have  given,  however,  to  the  con- 
stitutional provision  is  the  one  ordinarily  adopted  in  analogous  cases 
appears  from  a  reference  to  the  authorities,  among  which  may  be 
cited  Peoplfi  v.  Burgess  (153  N.  Y.  561)  and  Jonee  v.  Wallace  (75 
App.  Div.  401).  In  the  ^urgesa  case  the  court  construed  section 
1042  of  the  Code  of  Civil  Procedure,  which  directed  the  connty 
clerk  to  draw  trial  jurors  on  a  day  not  less  tham,  fourteen  days 
before  the  day  appointed  for  holding  each  Trial  Term,  and  a  Trial 
'Term  having  been  appointed  to  be  held  on  March  eixteenthj  a  draw- 
ing on  March  second  was  held  good,  the  difference  being  exactly 
fourteen  days.  And  in  the  Wallace  case,  under  a  statute  providing 
that  service  of  a  summons  and  complaint  shall  be  made  not  less 
than  six  days  before  the  return  day  thereof,  service  on  November 
.twenty-ninth  of  a  summons  with  a  verified  complaint  attached 
jtheretp  returnable  December  fifth  was  held  good,  a  difference  of 
exactly  six  days. 

In  this  complaint  there  are  general  allegations  that  the  defendants 
'Ixave  usurped  and  unlawfully  hold  office,  and  if  these  stood  alone 
they  might  be  sufficient  to  require  an  answer  [People  ex  rel,  CroaM 
y.  Ryder ^  12  N.  Y.  433),  but  the  complaint  goes  further  and  speci- 
fies the  facts  from  which  is  made  to  appear  the  ground  or  theory 
upon  which  the  plaintiffs  claim  that  the  alleged  unlawful  holding 
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arises,  and  these  specific  allegations  being  insufficient,  because  not 
stating  a  cause  of  action,  it  follows  that  the  pleading  itself  is  insuffi- 
cient,   (Abb,  Tr.  Brief  PI.  §  63.) 

We  think,  therefore,  that  the  demurrers  should  be  sustained  and 
the  judgment  entered  dismissing  the  complaint  was  right  and  should 
be  affirmed,  with  costs. 

Pattesson,  McLaughlin  and  Laughlik,  JJ.,  concurred ;  Yak 
Bbunt,  p.  J.,  concurred  in  result. 

Judgment  affirmed,  with  costs. 


Julius  Wolff,  Appellant,  v.  Thb  Oity  of  New  York,  Respondent. 

Payment  fcr  a  permit  to  repair  an  areaway,  in  esBieienoeforJ^y  yean,  in  a  etreei 
in  New  York  eity-^when  it  ie  wduntary  and  cannot  be  recovered. 

An  owner  of  a  building  in  the  city  of  New  York,  in  front  of  which  there  had 
existed  continuously  since  1854,  apparently  without  any  permit  from  the  city 
authorities,  an  area  way  under  the  sidewalk,  attempted,  in  1897,  to  replace  th« 
wooden  cover  of  said  area  way  with  an  iron  one.  The  commissioner  of  publie 
works  bad  requested  the  police  commissioner  to  prevent  work  from  being  done, 
without  a  permit,  on  vaults  in  the  public  streets.  While  the  work  of  replacing 
the  cover  was  being  performed  by  a  contractor  employed  by  the  owner,'  a 
policeman  appeared  and  demanded  the  production  of  a  permit  from  the  depart- 
ment  of  public  works.  The  permit  not  being  produced,  he  threatened  to  arrest 
the  workmen.  The  owner,  being  informed  of  these  facts,  applied  for  and 
obtained  from  the  department  of  public  works  a  permit  for  the  construction  of 
a  vault  under  the  sidewalk,  paying  therefor  the  sum  of  $229.50.  He  made  no 
claim  to  any  dty  authority  that  he  had  any  existing  right  to  construct  the 
areaway.  It  did  not  appear  tliat  the  vault  privileges  conferred  by  the  permit 
-were  not  in  excess  of  those  previously  exercised  by  the  owner. 

Seid,  that  the  payment  for  the  permit  was  voluntary  and  that  the  owner  was  not 
entitled  to  recover  from  the  city  the  amount  which  he  paid  therefor. 

O'Brikn  and  McLiLUomiiN,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Julius  Wolff,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  12th  day  of  Septem- 
ber, 1903,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Kew  York  Trial  Term,  a  jury  having  been  waived,  dismissing 
the  complaint  upon  the  merits. 

App.  Div.— Vol.  XCII.        29 
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OeoTffe  I.  WooUeyy  for  the  appeUaat 

Terence  Farley ^  for  the  respondent. 

IiroiiAHAJi,  J. : 

The  plaintiff  is  the  owner  of  a  piece  of  property  on  the  easterly 
side  of  Hudson  street,  between  Duane  and  Thomas  streets,  in  tbe 
city  of  New  York,  upon  which  there  had  been  a  brick  building 
since  the  year  1854.  Annexed  to  that  building  there  was  what  wa» 
described  as  a  covered  areaway,  which  extended  into  the  street,  and 
which  appears  to  have  had  a  superficial  area  of  one  hundred  and 
fourteen  and  seventy-five  one-hundredths  square  feet.  This  covered 
areaway  had  existed  continuously  since  1854.  In  April,  1897,  the 
plaintiff  was  engaged  in  making  repairs  and  alterations  to  this  build- 
ing. In  carrying  out  these  improvements  he  wished  to  cover  the 
areaway  with  an  iron  cover,  in  which  were  inserted  small  pieces  of 
glass.  Prior  to  these  alterations  this  areaway  had  been  covered  with 
heavy  planks.  In  making  this  change  the  planks  were  removed,  and 
a  contractor  for  the  plaintiff  started  to  place  the  iron  frame  for  the 
new  cover,  wlien  a  policeman  asked  for  a  permit  from  the  depart- 
ment of  ]>nblic  works.  When  no  permit  was  produced  he  said  that 
he  would  arrest  those  that  worked  there,  because  there  was  no 
permit  from  the  department  of  public  works.  Upon  the  plaintiff 
being  informed  of  this  condition  he  gave  to  his  architect  a  check 
for  $229.50,  to  tbe  order  of  the  department  of  public  works,  and 
signed  an  application  for  a  permit.  This  application  was  dated 
April  20,  1897,  and  by  it  the  plaintiff  applied  to  the  department  of 
public  works  for  permission  "  to  construct  under  and  in  accordance 
witli  the  ordinances  of  the  corporation  relative  to  vaults,  cisterns  and 
areas,  a  vmit  in  conformity  witii  the  accompanying  plan  in  front'* 
of  the  plaintiff's  premises,  the  said  vault  to  be  fonr  feet  six  inches 
in  width  and  twenty-five  feet  six  inches  in  length,  outside  measnre- 
ment,  and  to  occupy  one  hundred  and  fourteen  and  seventy-five 
one-hundredths  square  feet,  at  two  dollare  a  square  foot,  for  $229.50. 
The  said  application  contained  tlie  following  provision :  **  Hie  party 
or  parties  procuring  this  permit  hereby  agrees  to  keep  the  pave- 
ment affected  by  constructing  the  vault  in  good  order  for  the  period 
of  one  year  from  the  date  of  the  filing  of  certificate  of  the  completion 
of  the  work.     The  certificate  shall  be  subject  to  revocation  thereof 
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at  any  time  hereafter  by  the  CommkBLoner  of  Pablic  Works,  ^hen 
in  his  jadgnient  the  spcu^e  oooupied  by  said  vault  or  any  portion 
iliereof  may  be  reqnired  for  any  public  .improveniente,  .or  for  viola- 
tion of  tlie  teruB  and  conditions  herein."  Upon  the'iiUng  of  this 
application  and  the  payment  of  this  .«um  of  money,  a  permit  was 
given  by  tlie  department  of  public  ^works  to  the  .plaintiff  to  con- 
fitruot  a  vauh  in  front  of  the  pcemises  known  as  l^o.  44:  Hudson 
atieet,  used  for  business  purposes,  ^aid  vault  to  be  four  feet  six  inches 
in  width  and  twenty-live  ieet  «ix  inches  in  length,  outside  measure- 
ment, and  to  oecupy  one  hundred  and  fourteen. and  seventy-five  one- 
hundredths  square  feet,  ^'subject  to  obligation  to  construct  recess  or 
ehaniborior  existing  hydrant  or -stopcock,  .as  per  annexed  plan,  and 
npon  condition  tiiat  the  peraon  or  peraons  to  whom  this  permit  is 
granted  will  in  all  respects  compfy  with  .the  corporation  ordinances 
relative  to  '  vaults,  cisterns  and  areas, ' "  -and  upon  thei urther  condi- 
tion tliat  the  ^permit  gave  no. authority  ^^aod  it. is  strictly  forbidden 
to  disturb,  by  excavation  or  otherwise  or  in  'any  way  damage  or 
interfere  ^th  the  proper  uaeof  any  lamp  pest,"  or  other  fixture 
connected  with  the «ewer  .or  water  system.;  .and  permission  was  also 
given  to  erect  a  bridge  .not  to-exeeed  .five  feet  in  height  above  tho 
aidewalk  and  ten  feet  in  width,  with  steps  leading  to  said  bridge  to 
rest  on  the  sidewalk  of  the  adjoining  premises  during  tlie  construe- 
tion  of  the  vault,  and  by  it  the  party  procuring  the  permit  agreed 
to  keep  the  pavement  affected  by  constructing  the  vault  in  good 
order  for  a  period  of  one  year  from  the  date  of  ifiling  surveyor's 
eertificate  upon  eompletion  of  the  work ;  and  the  permit  was  issued 
subject  to  revocation  at  any  time  by  the  commissioner  of  public 
works.  Upon  payment  of  this  sum  of  money  and  the  receipt  of 
the  permit  the;plaintiff  completed  tlte  construction  of  the  vault. 

There  was  no  claim  made  to  the  eommissioner  of  pablic  works  or 
any  otlier  city  authority  that  the  plaintiff  had  any  right  to  construct 
this  vanlt  or  covered  areaway,  either  under  a  peiinit  before  granted 
by  the  city,  or  by  prescription,  or  upon  any  otlier.grounds.  All  that 
appears  is  that  the  plaintiff  commenced «ome  construction  in  tlie  street 
when  he  was  stopped  by  a  policeman,  who  in  effect  stated  that  before 
any  interference  with  the  street  could  be  allowed  he  must  have  a  per- 
mit from  the  proper  city  department,  and  upon  that  notice  being 
given  by  tlie  policeman,  the  plaintiff  voluntarily  made  an  application 
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for  a  permit  to  construct  a  vault  under  the  sidewalk,  presented  that 
application  to  the  proper  city  authorities  and  was  granted  the  per- 
mit upon  payment  of  the  sum  fixed  for  such  permits.  It  nowliero 
appears  that  the  space  before  occupied  by  the  plaintiff  included  all 
that  was  given  by  the  city  by  this  permit,  or  that  the  right  acquired 
by  the  permit  was  not  in  excess  of  that  before  used  by  the  plaintiff 
as  a  part  of  his  building.  By  this  permit  the  plaintiff  has  acquired 
a  right  to  construct  a  vault  in  a  public  street,  and  for  that  purpose 
to  use  tlie  surface  of  the  street.  There  is,  therefore,  nothing  to 
show  but  that  the  plaintiff  acquired  a  right,  by  virtue  of  this  per- 
mit, in  excess  of  that  which  had  been  before  used,  and  which 
M'ould  be  a  good  consideration  for  the  payment  of  the  money 
for  which  this  permit  was  issued.  The  plaintiff  having  obtained 
this  permit  on  payment  of  the  $229.50  to  tKe  city  on  the  20th  of 
April,  1897,  and  having  then  completed  his  repairs  to  his  building 
and  used  so  much  of  the  street  allowed  to  be  used  by  the  permit,  on 
the  9th  of  April,  1903,  nearly  six  years  thereafter,  commenced  this 
action  to  recover  back  the  amount  that  had  been  paid  for  the  permit 
There  was  proof  that  the  commissioner  of  public  works  had 
requested  the  police  commissioners  to  prevent  work  being  done 
without  a  permit  on  vaults  in  the  public  streets.  Irrespective  of 
the  right  of  the  plaintiff  to  construct  a  vault  or  areaway  cover  in 
front  of  his  premises,  it  was  not  illegal  for  the  police  authorities  to 
require  persons  disturbing  the  surface  of  the  street  or  constructing 
vaults  in  the  street  to  produce  a  permit  or  authority  to  thus  incum- 
ber the  street  before  being  allowed  to  continue  the  work.  There 
was  nothing  to  show  that  the  city  ofl5cers  were  informed  that  the 
plaintiff  had  or  claimed  a  right  in  the  street.  The  policeman  said 
til  at  he  would  arrest  those  engaged  in  disturbing  the  street  unless 
they  had  a  permit  from  the  proper  city  authorities.  He  made  no 
attempt  to  adjudicate  upon  the  plaintiff's  right  to  construct  this 
areaway,  nor  did  the  plaintiff  or  his  contractor  insist  to  the  police- 
man that  the  plaintiff  had  a  right  to  construct  this  vault  Any 
unauthorized  obstruction  in  the  public  streets  or  interference  with 
the  surface  of  the  streets  is  a  misdemeanor  and  justifies  a  police  offi- 
cer in  arresting  those  engaged  in  committing  the  offense.  It  was  the 
duty  of  the  plaintiff  to  obtain  a  permit  before  he  disturbed  the  sur- 
face of  the  street  in  his  building  operations ;  and  if  he  had  a  right  to 


Digitized  by 


Googk 


WOLFF  V.  CITY  OF  NEW  YORK.      .        453 

App.  Div.]  First  Department,  March,  1904. 

a  permit  therefor  without  compensation,  it  is  to  be  presumed  that 
upon  a  statement  of  the  facts  to  the  proper  municipal  ofBcers  he 
would  have  been  granted  the  permit  without  payment.  Ho  did 
nothing  of  the  kind.  He  signed  an  application  for  a  regular  vault 
permit,  which,  so  far  as  appears  from  this  record,  he  did  not  there- 
tofore have,  and  which  allowed  him  to  construct  in  the  street  a  vault 
which  he  had  not  before  constructed.  He  had  a  right  to  make  such 
an  application  for  a  permit^  which  would  insure  to  him  by  a  formal 
legal  instrument  an  undisputed  right  to  use  this  street  during  the 
continuance  of  the  permit,  and  to  agree  to  pay  therefor  a  sum  of 
money ;  and  the  city  had  a  right  to  issue  the  permit  and  receive  the 
money.  It  cannot  be  said  that  what  was  granted  to  the  plaintiff 
was  nothing  more  than  a  right  to  continue  a  use  to  which  he  was 
entitled,  and  it  cannot  be  said  that  the  payment  of  this  money  to 
the  city  was  without  a  consideration  received  by  the  plaintiff. 

Nor  can  it  be  said  that  this  payment  was  obtained  from  the 
plaintiff  by  duress.  As  before  stated,  there  was  no  adjudication  by 
the  policeman  that  the  plaintiff  had  no  right  to  reconstruct  the 
building  as  he  proposed  doing.  All  that  the  policeman  required 
was  that  his  right  to  use  this  portion  of  the  street  should  be  deter- 
mined by  the  proper  authorities.  It  could  not  have  been  supposed 
by  the  plaintiff  that  a  policeman  was  authorized  to  determine  ques- 
tions of  law  as  to  the  right  of  the  plaintiff  to  maintain  this  structure 
in  the  street.  If  the  plaintiff  had  stated  the  facts  to  the  com- 
missioner of  public  works  and  requested  a  permit  to  reconstruct 
this  areaway  and  that  had  been  refused,  and  in  order  to  continue 
the  construction  of  the  building  he  had  been  required  to  pay  this 
sum  of  money,  a  different  question  would  have  been  presented. 
When  he  was  infonned  that  the  policeman  required  that  the  proper 
city  officials  should  grant  a  permit  before  he  would  be  allowed  to 
continue  he  made  an  application  to  the  department  of  public  works 
for  a  permit,  which  was  granted  and  for  which  he  paid  the  consid- 
eration prescribed  by  the  city  ordinance.  The  plaintiff  liad  a  right 
to  apply  for  a  formal  -written  permit  which  would  insure  to  him  the 
right  to  use  a  portion  of  the  street  in  addition  to  tlie  right  which 
he  claimed  by  prescription.  No  permit  to  reconstruct  his  building 
in  the  condition  in  which  it  had  existed  since  1854  was  ever  applied 
for  or  refused.     No  threat  was  ever  made  that  unless  he  paid  this 
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earn- of  moji«j«he*^v^Quld b« arcented orinteB&md  witli,  audit  sediuft 
to  me^  clear  tiiartrha  wduntirily  appliai  for  a  ragbt  which.  wa&  graatod 
him  and  volanterily  paid  the  cojiaideratioa  fixed  by  law  for  aoquir- 
ing'sucil  w  nf^it  Ha  retaiuft  this  pennit  and  daima  a  riglit  under  it 
and  under  no- prihoople  with,  wldeh  L  am  familiar  is  he  entitled, 
holding  the  permit,  to.  reaavear  baok  the  connderation  paid  for  it. 
Neither  in  his  plewrlingfr  mm  upon  the  trial  did  he  offer  to  anrren- 
der  the  permit. 

Tliere  iB-a.matariaL  distinotion  between  this  case  and  De^ong  v. 
OUy  of  New  York  (I'Td  Ni.  Y.  476),  aa  in  that  oaae  it  was  proved 
that  wliile  tiie*new^  yanlt.  was^beihg:  csanstructed  adaputy  or  inspector 
of  tiie  department  of  highwaijw.  eame  to  the  place,  stated  to  the 
plaintiff  that  hi»  men  muat.stop  work  and  deolared  that  if  they  con- 
tinued he  would  has^>  the  plaintiff  and  all  the  men  who  were  at 
work  arrested^  and  that  toa^d  this,  arrest,  and  retain  possession  of 
the  property  sqt  that  the  building  and  its  appurtenances  might  be 
completed  andooeupifid,.tha  plainttfi.  was  required  to  pay  the  sum 
of  $914,  which,  he  did.  under  pcotest.  In  discussing  whether  pay- 
ment under- those  cireumstKncea  was  a  voluntary  payment,  the  court 
eaid :  ^^Fayments  coerced  by  dnreea  or  unlawful  compulsion  may 
be  recovered  back.  The  ooercim),  however,  must  be  illegal,  unjust 
or  oppresBivto.  One  of  the^  several  and  perliaps  most  common 
instanceft^of  dumBs^is^by  threats^ ot  actual  imprisonment  unless  the 
required*  act  rfiall.  be  performed  *  *  *  If  the  city  made  the 
charge  and  demanded  ifas  payment  without  authority  of  law  it  was 
void,  and  the  action  of  its  offtoeis  in  enforcing  it  by  threats  of 
arrest  and  by  taking*  unlawful,  possession  of  the  plaintiff's  property 
was  illegal,  and  payment  by  him  was  not  so  far  voluntary  as  to  pre- 
vent a  recovery  in  this  action."  In  this  case  there  was  no  threat  of 
this  kind.  No  inspector  or  official  of  the  department  of  public 
works  informed  the  plaintiff  that  he  must  pay  this  sum  or  he  would 
be  arroRted,  nor  was  any  possession  taken  of  his  premises.  All  that 
the  policeman  did  was  to  say  that  the  plaintiff  must  exhibit  a  per- 
mit to  use  the  street  to  avoid  an  arrest  for  an  unauthorized  appro- 
priation or  iuterfeponce  with  the  surface*  of  the  streets  This  may 
be  assumed  to  have  been  in  pursuance  of  a  regulation  of  the  departr 
ment  of  the  city  government  having  cliargo  of  the  streets  providr 
ing  that  pereons  who  attempt  to  interfere  with  the  public  streets 
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without  a  permit  should  be  arrested.  Thia  Beems  to  be  an  entirely 
reasonable  regnlatioa  to  prerent  encroftchmentsupon  the  streets  and 
to  reqnire  persons  attempting  to  nse  the  street  to  exhibit  their  right 
to  use  it.  The  plaintiff  applied  to  the  proper  officer  for  a  permit, 
which  wns  granted  to  him  upon  the  terms  that  he  offered  to  pay  in 
his  application,  withont  any  threat  on  the  part  of  the  municipal  offi- 
cer of  any  kind ;  and,  so  far  as  appears,  the  only  application  that  he 
ever  made  to  any  of  the  pnblic  officials  was  the  application  for  the 
permit  upon  paying  the  sum  of  money  named,  which  application 
was  granted  and  the  permit  issned.  If  there  ever  was  a  ease  in 
which  a  payment  was  voluntary,  this  is  such  a  case;  and  it  seema 
clear  that  the  plaintiff  cannot  retain  the  advantage  which  he  has 
procnred  by  the  issuance  to  him  of  this  permit  and  recover  back  the 
money  that  he  paid  in  consideration  of  its  being  issued. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs. 

Van  Bbunt,   P.   J.,  and  Hatch,  J.,  concurred;  O'Brien  and 
McLauohun,  JJ.,  dissented. 

McLaughun,  J.  (dissenting) : 

I  dissent.  The  vault  in  question  existed  without  objection,  so  far 
as  appears,  from  any  one  or  the  city,  from  1853  to  the  time  the 
demand  was  made  for  the  payment  of  the  money,  to  recover  which 
tliis  action  is  brought.  This  being  so,  a  presumption  under  the  rule 
laid  down  in  Deshong  v.  City  of  New  York  (176  N.  Y.  475)  pre- 
vailed that  it  was  originally  constructed  with  the  consent  of  the 
mnnicipal  authorities,  and  this  presumption  was  not  overcome  by 
any  proof  offered  at  the  trial.  It  is  unquestionably  true  that  tlie 
right  of  tJie  public  to  the  use  of  the  streets  is  absolute  and  para- 
mount to  any  other,  and  a  presumption  of  consent  or  even  an  actual 
consent  of  the  authorities  to  their  use  for  private  purposes  is  always 
subject  and  subordinate  to  the  rights  of  the  public  whenever  required 
for  public  purposes.  Here  the  space  occupied  by  the  vault  is  not 
sought  to  be^  taken  by  the  city  for  public  use,  nor  does  the  city 
object  to  tlie  use  which  the  plaintiff  is  making  of  it.  What  the  city 
does  object  to  is  that  such  use  shall  be  made  of  it  by  the  plaintiff 
without  his  obtaining  a  pennit,  bnt  the  presumption  is  that  he  has 
already  obtained  a  permit,  and  that  being  so,  he  cannot  legally*  be 
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required  to  obtain  another.  {People  ex  rd.  Ziegler  v.  CoUUy  17 
App.  Div.  448 ;  Deshong  v.  City  of  New  TorJc^  supra.) 

Nor  do  I  think  it  can  be  said  that  the  payment  made  was  volan- 
tary.  After  the  old  covering  had  been  taken  up  and  while  the  new- 
one  was  being  put  down,  the  work  was  stopped  by  a  policeman,  who 
demanded  a  permit,  and  threatened  to  arrest  the  workmen  if  they 
continued  without  procuring  one,  and  in  this  connection  it  appeared 
that  the  commissioner  of  public  works  had  directed  that  the  police 
department  be  requested  to  prevent  such  work  being  done  without 
a  permit ;  and  plaintiff  sought  to  show  that  a  formal  order  had  beea 
issued  to  this  effect  but,  on  objection  of  the  defendant,  such  evi- 
dence was  excluded.  The  other  evidence,'  however,  was  sufficient 
to  show  that  the  policeman  who  threatened  the  arrest  was  acting^ 
under  the  direction  of  the  commissioner  of  public  works.  Indeed,  it 
would  seem  to  be  hardly  necessary  to  show  that,  because  the  Revised 
Ordinances  of  the  city  of  New  York  (§  319)  forbid  the  construction 
of  vaults  without  permits,  and  the  police  are  charged  with  the 
enforcement  of  such  ordinances. 

For  the  foregoing  reasons  I  think  the  judgment  appealed  from 
should  be  reversed,  with  costs,  and  a  new  trial  ordered. 

O'Brien,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Thb  Graves  Elevator  Company,  Plaintiff,  v.  John  H.  Parker 
Company  and  Others,  Appellants,  Impleaded  with  Albert 
OuvER  and  Cornelius  A.  Burr,  Doing  Business  under  the 
Firm  Name  of  Oliver  &  Burr,  Respondents,  and  The  City  of 
New  York  and  Others,  Defendants. 

Amendment  iubitittUing  an  aUegaium  of  paHi<U  performance  of  a  contract  for  one  €f 
complete  performance — a  rrferee  map  aUow  it  on  the  trials  what  predudee  a 
principal  contractor  from  defecting  to  a  subcontracter^e  fcork — eJM  qfike  ordU- 
tecfi  certificate --claim  for  extra  toork  dieaUowed, 

A  referee  appointed  to  hear  and  determine  the  issues  arising  in  an  action  has 
power,  upon  the  trial  thereof,  to  permit  the  answer  of  one  of  the  defendants^ 
whidi  alleges  complete  performance  by  such  defendant  of  a  building  contract, 
to  be  amended  by  alleging  performance  of  the  contract,  except  in  certain 
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specified  particulars,  performance  of  which  has  been  waived  by  the  other 
party  to  the  contract.  Such  an  amendment  does  not  substantially  change  the 
cause  of  action. 

Where  the  principal  contractor  for  the  construction  of  a  building,  accepts  the 
work  of  a  sub-contractor,  tenders  it  as  a  compliance  with  the  principal  con- 
tract, obtains  the  certificate  of  the  owner's  architect  that  the  principal  contract 
has  been  performed,  and  receives  payment  of  the  contract  price,  he  is  not  in  a 
position  to  say  that  the  sub-contract  was  not  completed  in  accordance  with 
the  terms  and  specifications  of  the  original  contract 

The  architect's  certificate  that  the  principal  contract  had  been  satisfactorily  per- 
formed, is  a  sufficient  compliance  with  a  provision  of  the  sub-contract  requir- 
ing the  material  and  labor  furnished  by  the  sub-contractor  to  be  satisfactory 
to  the  architect. 

What  claim  for  alleged  extra  work  performed  by  the  sub-contractor  should  be 
disallowed,  where  neither  the  principal  contractor  nor  the  architect  admitted  it 
to  have  been  extra  work,  but  insisted  that  it  be  done  as  part  of  the  work  called 
for  by  the  contract,  considered. 

Appeal  by  the  defendants,  the  John  H.  Parker  Company  and 
others,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  Albert  Oliver  and  Cornelius  A.  Burr,  doing  business 
under  the  iirm  name  of  Oliver  &  Burr,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  14th  day  of  May,  1903, 
upon  the  report  of  a  referee. 

Joseph  Fett^etch^  for  the  appellant  John  H.  Parker  Company. 

Henry  Schoenherr^  for  the  respondents. 

Inobaham,  J. : 

The  question  presented  upon  this  appeal  involves  the  right  of 
the  respondents,  defendants,  to  recover  from  the  appellants,  defend- 
ants, the  balance  due  upon  a  contract  made  for  plastering  a  building 
which  was  in  course  of  erection  by  the  appellants  for  the  city  of 
New  York.  The  respondents  filed  a  lien  against  the  amount  due  to 
the  appellants  from  the  city,  and  the  appellants  subsequently  gave 
the  Ixnid  upon  which  the  lien  was  discharged ;  and  the  question 
presented  is  as  to  the  right  of  the  respondents  to  recover  from  the 
appellants  the  balance  due  upon  the  contract. 

The  answer  of  the  respondents,  which  was  served  upon  the  appel- 
lants, alleges  a  complete  performance  of  the  contract.  All  of  the 
issues  in  the  action  were  referred  to  a  referee,  and  after  one  of  the 
respondents  had  been  called  as  a  witness  and  it  appeared  that  they 
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fasd  not  folly  performed  their  contract,  an  appUcatioa  was  made  to 
the  referee  to  amend  the  answer  by  setting  np  that  the  contract  had 
been  performed,  with  certain  exceptions  specified,  of  which  per- 
formance waa  waived  by  the  appellant.  This  amendment  was 
allowed,  to  which  the  appeUants  excepted,  claiming  that  the  referee 
had  no  power  upon  the  trial  to  allow  swch  an  amendment.  There 
was  no  claim  of  surprise.  The  case  was  on  trial  before  a  referee. 
The  amendment  was  made  when  the  respondents  offered  their 
proof,  and  it  is  not  claimed  bat  that  the  appellanta  had  ample 
opportunity  at  subsequent  sessions  of  the  reference  to  meet  the 
case  presented  by  the  respondents. 

We  think  the  referee  had  power  to  allow  the  amendment.  The 
action  is  npon  a  contract  by  which  the  appellants  agreed  to  pay  to 
the  respondents  a  sum  of  money  for  furniahing  tlie  material  and 
doing  certain  work  in  the  construction  of  this  building.  Whether 
the  right  to  recover  was  based  upon  a  complete  performance  of  the 
contract  or  a  performance  with  the  exception  of  certain  particulars 
the  performance  of  which  was  waived  by  the  appellants,  did  not 
change  the  cause  of  action  for  which  a  recovery  was  sought.  The 
cause  of  action  was  still  upon  the  contract,  to  recover  the  amount 
due  under  it.  The  court  has  power  to  allow  an  amendment  Upon 
tlie  trial  where  the  amendment  does  not  substantially  eliange  the 
cause  of  action  to  which  the  amendment  relates  ;  and  as  this  cause 
of  action  was  not  at  all  changed  by  the  amendment,  there  can  be  no 
doubt,  we  think,  but  that  it  was  within  the  power  of  the  referee  to 
allow  it 

By  the  contract  which  ia  the  basis  of  this  cause  of  action,  the 
respondents  agreed  '^  to  f orniah  tl^  materials  for  and  do  all  the 
latlung  and  plastering  work  shown  on  plans  and  called  for  in  the 
specifications  necessary  to  complete  the  building  known  as  Museum 
Building  &  Power  House  in  Bronx  Park,  N.  T.  *  *  *.  All 
the  materials  and  labor  to  be  satisfactory  to  R  W.  Gibsoo,  Archi- 
tect, and  John  H.  Parker  Company  ; "  and  the  respondents  further 
agreed  to  do  all  necessary  cutting,  drilling  and  patching  in  connec- 
tion with  other  mechanics,  and  to  remove  from  the  premises,  from 
time  to  time  as  directed,  all  dirt  and  rubbish  caused  by  their  work, 
and  for  this  the  appellants  agreed  to  pay  the  sum  of  $15,700.  The 
contract  between  the  appellants  and  the  city  specified  the  plastering 
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to  be  done,  and  it  was  the  necessary  plastering  called  for  by  thiB 
contract  that  tlie  respondents  agreed  to  do  and  for  which  th^  wero- 
to  be  paid.  After  tiie  respondents  had  completed  their  work  and 
the  contract  between  the  appellants  and  the  city  had  been  completed 
by  the  appellants,  the  architect  gave  the  appellants  a  certificate 
which  in  efifect  stated  that  the  work  called  for  by  tlie  contract  With 
the  city  had  been  performed  as  reqnired  by  the  contract  and  in  a 
fiatisfactory  manner,  and  rnider  it  the  appellants  received  from  the 
city  the  contract  price.  We  think  that  this  was  a  snfficient  com- 
pliance with  the  provisions  of  the  contract  between  the  appellanta 
«nd  the  respondents  as  to  the  approval  of  the  architect,  and  that 
the  respondents  were  entitled  to  recover,  subject,  of  course,  to 
proof  that  the  portions  of  the  contract  not  performed  by  the 
respondents  had  been  waived  by  the  appellants,  or  that  the  work 
had  been  accepted  by  them  as  a  complete  performance  of  the 
<!on  tract. 

Tlie  only  serions  question  presented  is  as  to  the  correctness  of  the 
allowance  made  by  the  referee  for  the  uncompleted  work  and  for 
what  was  alleged  to  be  extra  work.  The  referee  disallowed  several 
elaims  made  by  the  respondents  for  extra  work ;  but  as  there  is  no 
appeal  by  the  respondents  from  the  judgment,  tlie  correctness  of 
the  finding  of  the  referee  in  this  respect  need  not  be  considered. 
Tlie  referee  found  that  prior  to  the  filing  of  their  notice  of  lien, 
the  respondents  had  substantially  performed  their  contract,  except 
in  certain  particulars  as  to  which  performance  was  waived  by  both 
the  appellants  and  the  city ;  that  the  respondents  were  compelled  to 
do  extra  work  and  furnish  some  extra  materials  in  and  about  the 
work  which  they  were  required  to  do  by  their  contract,  which  extra 
work  and  materials  were  rendered  necessary  by  the  acts  and  facts 
for  which  the  John  H.  Paricer  Company  was  responsible  as  between 
them  and  the  respondents.  The  referee  then  allowed  the  contract 
price-,  also  for  certain  extra  work  which  was  admitted  by  the  appel- 
lants, and  for  certain  extra  plastering  caused  by  defective  brick 
work  and  construction,  or  made  necessary  by  water  or  frost,  aggregat- 
ing $405.30.  For  this  sum  of  $403.30  I  do  not  tiiink  the  appel- 
lants are  responsible.  The  allowance  is  based  upon  the  testimony 
of  one  of  the  respondents,  and  it  was  claimed  tliat  this  extra  plaster- 
ing was  mode  necessary  by  the  imperfect  manner  in  which  the  brick 
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work  or  the  columns  for  the  building  had  been  constructed,  and 
other  faults  in  construction  which  required  more  plastering  than  the 
respondents  considered  they  were  bound  to  furnish.  But  by  the 
contract  the  respondents  were  to  do  all  plastering  required  to  com- 
plete the  building,  and  the  claim  of  the  appellants  was  that  the 
respondents  were  required  to  do  this  work  under  the  contract,  and 
that  in  pursuance  of  that  claim  they  did  the  work.  One  of  the 
respondents  testified  in  relation  to  this  work :  "  I  called  Mr.  John  H. 
Parker's  attention  to  it,  Mr.  Charles  Parker's  attention  to  it,  Mr. 
Brooks'  attention  to  it,  anu  claimed  that  it  was  not  right  to  ask 
me  to  put  on  that  much  mortar,  and  I  refused  to  do  it,  and  I 
worked  back  from  that  point.  Afterwards  I  was  obliged  to  do 
it.  *  *  *  I  was  obliged  to  do  it  on  orders  from  the  Parker 
Company  and  orders  from  tlie  architect,  and  always  a  club  held 
by  contractors  that  they  will  hold  your  payments  up  if  you  do 
not  do  as  they  want."  By  the  contract  the  respondents  were 
required  to  obey  the  orders  of  the  architect  as  to  the  work  that 
they  were  to  do,  and  having  done  it  as  work  to  be  done  under  the 
contract,  considering  the  form  of  the  contract  and  specifications,  they 
cannot  now  claim  that  it  was  extra  work  that  they  were  not  required 
to  do  under  the  contract.  It  is  not  claimed  that  the  respondents 
were  ordered  to  do  this  as  extra  work  by  either  the  appellants  or  the 
architect,  but  that  they  were  required  to  do  it  as  a  portion  of  their 
work  under  the  contract,  and  they  acquiesced  in  that  and  did  the 
work.  The  contract  itself  requires  that  tlie  respondents  should  do 
all  the  plastering  to  be  done  in  the  construction  of  this  building.  I 
can  find  no  provision  in  either  the  contract  between  the  appellants 
and  the  respondents,  or  that  between  the  appellants  and  the  city, 
which  allows  the  respondents  to  claim  as  extra  work  the  plastering 
that  was  made  necessary  by  the  construction  of  the  building.  I 
think,  therefore,  that  this  claim  for  $408.30  should  be  disallowed. 

An  examination  of  the  testimony  does  not  show  that  the  respond- 
ents were  entitled  to  a  greater  allowance  than  that  made  by  the 
referee.  The  appellants  insist  that  the  respondents  should  not  be 
allowed  to  recover  under  the  contract,  as  the  referee  has  found  that 
they  did  not  entirely  complete  the  contract.  But  the  respondents 
did  the  work,  the  appellants  accepted  that  work  and  presented  it  to 
the  city  as  a  compliance  with  their  contract  with  the  city,  received 
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the  certificate  of  the  architect  that  their  contract  had  been  per- 
formed, and  received  from  the  city  the  contract  price  which  the 
city  was  to  pay  for  a  performance  of  their  contract.  Under  such 
conditions  the  contractor,  who  has  accepted  the  work  of  his  sab- 
contractor,  and  upon  that  has  obtained  a  certificate  from  the  architect 
that  the  main  contract  was  completed,  and  received  the  contract 
price,  is  not  in  a  position  to  say  that  the  sab-contract  was  not  com- 
pleted in  accordance  with  the  terms  and  specifications  of  the  original 
contract.  It  is  true  that  the  original  contractor  would  not  be  required 
to  pay  his  sub-contractor  unless  the  latter  could  prove  a  substantial 
compliance  with  the  contract;  but  upon  proof  of  a  substantial 
compliance  so  far  as  the  same  was  insisted  upon  by  the  original  con- 
tractor, with  an  allowance  for  such  of  the  work  as,  with  the  acquies- 
cence of  the  original  contractor,  was  omitted,  no  injustice  is  done 
and  no  rule  of  law  prevents  a  recovery.  There  was  evidence  in  this 
case  to  sustain  the  finding  of  the  referee  that  a  complete  perform- 
ance of  this  contract  by  the  respondents  was  waived,  or  that  the 
changes  that  were  made  were  made  under  conditions  which  would 
justify  a  finding  that  they  were  consented  to  by  the  appellants,  and 
the  appellants  were  amply  protected  by  the  allowance  that  was 
made  for  the  work  that  was  not  completed. 

We  think,  therefore,  that  the  judgment  should  be  modified  by 
reducing  the  jadgment  as  entered  to  the  sum  of  $3,647.84,  and  as 
thus  modified  it  should  be  affirmed,  without  costs  of  this  appeal. 

Van  Bbunt,  P.  J.,  O'Bbien,  MoLauohlik  and  Hatoh,  JJ., 
concurred. 

Judgment  modified  by  reducing  judgment  as  entered  to  the  sum 
of  $3,647.84. 
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In  tbe  Matter  of  the  Applioation  of  the  AdmrniBtnrtQa^  of  the 
Goodfi,  Chattels  «nA  Oredits  of  Gborcpb  F.  GrUJSAX,  !I>e(ieaGed^ 
for  Leave  to  Corapromise  with  Hklew  Pottb  HAiiX  Iwr  ClRim 
flgairiet  the  Estate  of  -Gborcfe  F.  Gilman,  Deoeased. 

Caroline  G.  Hedington,  Appellant;  Theophilus  Gilman  and 
Edward  L.  Norton,  as  Administrators,  etc.,  of  George  F.  Giir 
MAN,  Deceased,  Respondents. 

.Pffwer  of  an  executor  to  eompromue  a  claim  cyfainat  Ms  teitalafs  edate — the  Surro- 
pate's  Court  ma^  authorize  it  —  when  a  payment  of  |60,000  to  settle  a  claim  for 
an  entire  estate  o/"  $2,000,000  is  proper  —  appeal  from  a  surrogates  order — in 
order  to  bring  up  the  fitets  for  review  the  notice  should  %hov>  mn  intention  to  do  so. 

Independent  of  statute,  an  executor  or  administrator  "has  the  power  to  com- 
promise and  adjust  claims  made  either  against  or  in  faTor  of  the  estate  repre- 
sented by  him;  tlie  onij  risk  which  he  SBSiunes  in  flo  doing  is  that  unless  his 
action  in  this  respect  is  «iist&iaed  by  a  court  iiaving  jiiriadicti(»  of  ihe  subjixst- 
matter,  he  will  be  subjected  to  a  personal  liability. 

Section  2719  of  the  Code  of  Civil  Procedure  as  amended  by  chapter  686  of  the 
Laws  of  1893,  proriding:  **The  surrogate  may  Htrtfhorize  thu  executor  or 
administrator  to  compromise  or  componnd  a  debt  or  clsim  on  application  and 
for  goofi  and  sufficient  canse  shown,"  confers  upon  a  Buoogste  tlie  power  tD 
permit  an  executor  or  adminifitrator  to  conipromifie  and  compound  a  ckim 
Against  the  estate. 

Under  what  circumstances  it  is  proper  for  a  surrogate  to  authorize  the  adminis- 
trators of  an  estate  amounting  to  nearly  $2,600,600  to  eompromise  for  $60,600 
a  claim  presented  against  tbe  estate  for  the  entire  amount  thereof,  considered. 

Semhle,  in  view  of  the  provisions  of  the  Code  of  Civil  Procedure  allowing  an 
nppeiil  frora#  decree  or  order  of  the  Surrogate's  Court  to  be  taken  upon  ques- 
tions of  law  or  upon  the  facts,  and  conferring  on  the  appellate  court,  if  tlie 
appeal  is  taken  on  the  facts,  the  same  power  to  decide  the  questions  of  fact 
which  the  surrogute  liad,  that  an  appeal  from  fto  order  or  decree  of  tiie  Surro- 
gate's Court  will  be  treated  as  one  upon  questions  of  law  unless  the  notice  of 
appeal  contains  a  statement  that  the  appellant  desires  to  review  the  facts. 

Appeal  by  Caroline  G.  Redington  from  an  order  of  the  Surro- 
gate's Court  of  the  county  of  New  York,  entered  in  said  Surrogate's 
Court  on  the  22d  day  of  January,  1904,  permitting  the  respondents 
to  settle  a  claim  against  the  estate  of  George  F.  Gilman,  deceased. 

Raphael  J,  Moses^  for  the  appellant. 

William  i?.  Wilder^  for  Edward  S.  Percival,  in  support  of  the 
appellant. 
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T.  S,  OrmistOMy  for  the  respondeat  Gilmaa  as  adiniaktrator. 
John  J.  Crawford^  for  the  pespondent  Norton  as  administrator. 

McLAiKa&LiN,  J. : 

This  appeal  is  from  an  order  of  the  Surrogate's  Court  of  the 
county  of  New  York  permitting  the  administrators  of  the  estate  of 
George  F.  Gihnan,  deoeased,  to  compromise  and  seti^le  a  claim  made 
against  it  bj  one  Helen  Potts  Hall. 

The  appellant  attacks  the  validitj  of  the  order  upon  two  grounds: 
FirsL  That  the  Siirr<^;ate's  Court  did  not  have  the  power  to  make 
the  order,  and,  second^  if  it  did,  it  was  improperly  exercised.  These 
questions  will  be  considered  in  the  order  raised. 

First  It  must  be  conceded  that  a  Surrogate's  Court  is  a  court  of 
limited  jurisdiction,  and  has  only  such  power  as  is  conferred  upon  it 
by  statute.  (See  Code  Civ.  Proc  §  2472.)  In  determining  the 
question,  therefore,  resort  must  be  had  to  the  statute,  and  unless 
such  power  has  been  there  conferred,  eitlier  in  express  words  or  in 
words  from  wliich  an  inference  can  fairly  be  inferred,  tlien  this 
order  is  wrong  and  must  be  rev^ersed.  In  this  connection,  how- 
ever, it  must  be  borne  in  mind  tljat  an  executor  or  admin  istrator, 
independent  of  a  statute,  has  the  power  to  compromise  and  adjust 
claims  made  either  against  or  in  favor  of  estates  represented  by 
him — the  only  risk  he  assumes  in  doing  so  being  that  unless  the 
surrogate  or  a  court  having  jurisdiction  of  the  subject-matter  there- 
after sustains  liis  acts,  he  will  be  subjected  to  a  pensonal  liability. 
{Chonteau  v.  Suydanij  21  N.  Y.  170.)  Tlie  iirst  statute  l)eariiig^ 
upon  the  subject  which  I  have  been  able  to  discover  is  chapter  80 
of  the  Laws  of  1847.  Sectio^i  1  of  this  act  permitted  a  surrogate 
to  autiioriae  executors  and  administrators  to  compromise  or  conH 
ponnd  any  debt  or  claim  beloaiging  to  the  estate  of  their  testator  or 
intestate  but  not  a  claim  against  it.  This  section,  however,  was 
amended  in  1888  (Ciiap.  571),  by  which  act  tlie  surrogate  was  granted 
power  to  authorize  executors  and  administrators  '^  to  compromise  or 
compound  any  debt  or  claim,"  and  while  it  might  be  argued  with 
aon^e  force  that  this  language  was  sufficient  to  confer  power  upon 
the  surrogate  to  authorize  the  settlement  of  a  claim  made  against 
the  estate,  it  probably  was  not  so  intended  —  at  least  it  is  not  sofB- 
eiently  clear  that  such  was  the  intent,  when  the  whole  act  is  con- 
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sidered,  as  to  jastify  the  coart  in  thus  construing  it.  But  whatever 
doubt  may  have  existed  in  this  respect  prior  to  1893  was  removed 
hy  the  passage  of  chapter  100  of  the  laws  of  that  year,  by  which 
section  1  of  the  original  statute  of  1847  as  amended  in  1888  was 
f  urtlier  amended  by  adding  the  words :  "  Or  to  compromise  or  com- 
pound any  debt  or  claim  owing  by  the  estate  of  their  testator  or  intes- 
tate." The  words  thus  added,  taken  in  connection  with  the  other 
words  used,  clearly  and  unmistakably  indicate  an  intent  upon  the 
part  of  the  Legislature  to  confer  power  upon  the  surrogate  to  per- 
mit a  settlement  or  compromise  of  a  claim  either  made  for  or  against 
the  estate.  But  it  is  said  that  chapter  100  of  the  Laws  of  1893  was 
repealed  by  chapter  686  of  the  same  year.  This  is  undoubtedly  true, 
but  in  repealing  the  original  statute  of  1847  and  the  amendment  of 
1888  the  amendment  which  was  thereby  added  to  section  2719  of  the 
Code  of  Civil  Procedure  evidences,  as  it  seems  to  me,  that  the  Leg- 
islature intended  to  continue  the  power  which  had  theretofore  been 
conferred  upon  the  surrogate  with  reference  to  a  settlement  or  com- 
promise and  not  to  diminish  it.  The  section  of  the  Code  as  thus 
amended  is  entitled  "  Payment  of  debts."  It  provides  that  every 
executor  and  administrator  must  proceed  with  diligence  to  pay  the 
debts  of  the  deceased  according  to  the  order  therein  stated ;  pro- 
hibits preferences  for  the  payment  of  a  debt  over  other  debts  of  the 
same  class ;  makes  provisiou  for  the  payment  of  debts  not  due  as 
well  as  those  already  accrued ;  prohibits  executors  and  administra- 
tors from  paying  debts  due  to  themselves  until  proved  to  and  allowed 
by  the  surrogate,  empowers  him  to  give  preferences  to  rents  due 
and  accruing  on  leases  held  by  the  testator  or  intestate  at  the  time 
of  his  death,  and  then  provides :  ^^  The  surrogate  may  authorize 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or  claim  on  application  and  for  good  and  sufficient  cause  shown." 
These  words,  when  the  section  is  properly  construed,  as  it  seems  to 
me,  include  claims  made  against  the  estate.  It  is  with  such  claims 
that  the  section  is  dealing,  and  I  do  not  think  what  follows  the 
words  quoted,  "  and  to  sell  at  public  auction,  on  such  notice  as  the 
surrogate  prescribes,  any  uncollectible,  stale  or  doubtful  debt  or 
claim  belonging  to  tlie  estate,"  destroys  that  effect  or  evidences  con- 
trary legislative  intent.  The  meaning  to  be  ascribed  to  the  word 
'^  debt "  is  not  uncertain.    The  Legislature  has  indicated  that  as 
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thus  used  it  includes  e^ery  claim  and  demand  upon  which  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money, 
could  be  recovered  in  an  action.    (Code  Civ.  Proc.  §  2514,  subd.  3.) 

Considering,  therefore,  the  history  of  the  legislation  bearing  on 
the  subject,  which  has  all  finally  culminated  in  section  2719  of  the 
Code,  and  the  evident  purpose  to  be  accomplished  by  that  sectioUi 
it  seems  to  me  the  Legislature  intended  to  confer  power  upon  a  sur- 
rogate to  permit  a  settlement  and  compromise  of  any  claim,  whether 
it  be  for  or  against  the  estate. 

If  I  am  right  in  this  conclusion,  then  it  necessarily  follows  that 
the  Surrogate's  Court  had  power  to  make  the  order  appealed  from, 
and  this  naturally  leads  the  consideration  of  the  other  question,  and 
that  is,  whether  such  power  was  properly  exercised.  It  may  well 
be  doubted  whether  the  appellant  is  in  a  position  to  raise  this  ques- 
tion, inasmuch  as  the  appeal  is  simply  '^  from  the  order,"  and  no 
statement  is  contained  in  the  notice  to  the  effect  that  the  facts  con- 
sidered by  the  surrogate  are  sought  to  be  reviewed.  The  Code  pro- 
vides that  in  certain  cases  a  party  aggrieved  may  appeal  from  a 
decree  or  from  an  order  of  a  Surrogate's  Court  (§  2568),  and  that 
the  appeal  may  be  taken  upon  questions  of  law  or  upon  the  facts,  or 
both  (§  2576),  and  that  if  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact  which  the  surro- 
gate had,  and  may,  in  its  discretion,  receive  further  testimony  or 
documentary  evidence  and  appoint  a  referee  (§  2586).  In  view  of 
these  provisions,  it  would  seem  that  if  the  appellant  desired  to 
review  the  facts  the  notice  of  appeal  should  contain  a  statement  to 
that  effect,  and  in  the  absence  of  such  statement  the  appeal  would 
be  considered  only  as  upon  questions  of  law.  The  conclusion,  how- 
ever, at  which  we  have  arrived  renders  it  unnecessary  to  determine 
this  question  at  this  time.  Assuming,  therefore,  without  deciding, 
that  the  question  is  before  us,  I  think  the  power  of  the  surrogate 
was  properly  exercised.  The  Oilman  estate  amounts  to  nearly 
$2,000,000.  Mrs.  Hall  claims  she  is  entitled  to  the  whole  of  it 
under  an  agreement  made  with  the  intestate,  and  she  has  brought  an 
action  in  the  Supreme  Court  of  this  State  to  establish  her  claim.  A 
demurrer  was  interposed  to  her  complaint  upon  various  grounds, 
which  was  overruled  by  the  Special  Term,  and  on  appeal  to  this  court 
the  same  was  aflBrmed  {Ilall  v.  Gilman^  No.  i,  77  App.  Div.  458). 
App.  Div.— Vol.  XCIL        30 
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This  action  is  still  pending.     In  addition  to  this,  a  similar  action  has 
been  commenced  by  her  in  the  State  of  Connecticut,  a  third  action  in 
the  State  of  New  York,  in  which  is  involved  the  sum  of  $14,200, 
deposited  in  court,  which  she  claims  belongs  to  her  under  the  agree- 
ment referred  to,  and  there  is  a  fourth  action  pending  in  the  United 
States  Circuit  Court  of  Appeals  for  the  second  district  from  a  decree 
rendered  against  her  in  an  action  brought  to  recover  upon  a  check 
for  $10,000  alleged  to  have  been  made  and  delivered  to  her  bj  the 
intestate.     The  petition  of  the  administrators  asking  for  permission 
to  compromise  with  Mrs.  Hall  sets  out  that  her  entire  claims  can  be 
settled  and  compromised  for  the  sum  of  $20,000  in  cash  and  400 
shares  of  the  Great  Atlantic  and  Pacific  Tea  Company  of  the  value  of 
$40,000 ;  in  other  words,  her  entire  claim  can  be  settled  for  $60,000. 
Considering  the  uncertainty  of  litigation,    the   amount   involved, 
and  that  it  has  been  determined  by  this  court  that  the  complaint 
served  by  her  in  the  action  to  recover  the  entire  estate  sets  out  a 
cause  of  action,  the  settlement  would  seem  to  be  not  only  justifiable 
but  very  desirable.     By  making  the  settlement  a  large  portion  of 
the  estate  can  be  at  once  distributed  among  those  entitled  thereto, 
while,  on  the  other  hand,  to  refuse  permission  to  compromise  pre- 
vents a  distribution  of  the  assets  and  involves  the  estate  in  litigation, 
the  expense  of  which  will  necessarily  be  quite  large.    It  also  appears 
from  the  petition  that  Mrs.  Hall  resided  in  the  intestate's  home  for 
some  time  prior  to  his  death,  enjoyed  his  friendship  and  confidence,  per- 
formed various  services  in  and  about  his  household,  was  familiar  with 
his  affairs,  and  that  if  the  settlement  be  made  such  information  will  be 
placed  at  the  disposal  of  the  administrators  to  be  used  as  they  see  fit  in 
contesting  another  claim  which  has  been  presented  against  the  estate. 
The  fact  that  Mrs.  Hall  has  agreed  to  furnish  this  information  is  a  mere 
incident  of  the  compromise  and  not  the  basis  of  it,  and,  therefore,  is 
not  subject  to  the  criticism  placed  upon  it  by  appellant's  attorney. 

I  am  of  the  opinion  that  the  order  appealed  from  should  be 
aflBrmed,  with  ten  dollars  costs  and  disbursements  to  the  adminis- 
trators respondent,  payable  out  of  the  estate. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  Hatch,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements  to  the 
administrators,  payable  out  of  the  estate. 
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CHAitLES  L.  Spier,  Respondent,  v,  Charles  L.  Hyde  and  William 
R.  Garrison,  Appellants. 

Fhke  repmentations  by  one  of  three  persons  engaged  in  a  joint  adventure --^ when 
theff  relate  to  existing  facts  and  not  to  expected  events  —  when  the  relations  between 
the  parties  are  of  a  fiduciary  c^iaracter — what  constitutes  a  breach  of  such  fiduciary 
ohUgatum — effect  of  an  agreement  by  which  two  of  the  associates  were  authorized  to 
make  changes  and  modifications  in  the  contract. 

Charles  L.  Spier,  at  the  request  of  Charles  L.  Hyde  and  William  R.  Garrison, 
secured  options  on  10,100  shares  out  of  a  total  of  20,000  shares  of  the  stock  of 
the  Goodson  Type  Casting  and  Setting  Machine  Company.  Hyde  and  Garri- 
son paid  for  the  stock  on  which  the  options  were  obtained  at  the  rate  of  $10 
and  111  per  share.  Thereafter,  in  February,  1899,  Spier  had  a  conversation 
with  Hyde  relating  to  the  compensation  which  the  former  was  to  receive  in 
connection  with  the  venture.  After  the  matter  had  been  discussed,  Hyde 
wrote  out  the  following  memorandum : 

"  10,100  shares  in  the  pool.  O.  K.  H. 

6,100  H.  and  G.  O.  K.  8. 

6,000 
250  Chas.  L.  Spier. 


4,750  at  22i  —  about  |106,875. 
"H.  &  G.  receive  |106,000. 
••  Spier  receives  250  shares  of  stock  in  the  pool. 

**  Now,  if  we  sell  the  stock  above  22^,  Mr.  Spier  will  be  entitled  to  receive  the 
difference  between  22^  and  27,  to  be  taken  in  stock  at  22^  per  share.  If  we 
sell  at  over  27,  then  profits  to  be  equally  divided  between  Garrison,  Spier  & 
Hyde."    This  memorandum  was  O.  K.'d  by  Hyde  and  Spier. 

It  was  subsequently  concluded  that  the  10,100  shares  of  stock  could  be  used  to 
better  advantage  by  the  formation  of  a  new  corporation  to  take  over  the  stock 
and  property  of  the  Goodson  Type  Casting  and  Setting  Machine  Company. 
Spier,  on  being  consulted,  agreed  to  this  proposition.  A  contract  was  there- 
upon, on  March  27,  1899.  entered  into  between  the  parties,  which  provided, 
"The  new  company  may  be  called  the  Goodson  Graphotype  Company,  and  it 
is  our  intention  to  exchange  10,100  shares  of  its  stock  for  an  equal  number  of 
shares  of  the  Goodson  Typecasting  &  Setting  Machine  Company.  We  expect 
to  place  this  10,100  shares  of  stock  of  the  Graphotype  Company  (i.  e.,  the  new 
company)  in  portions  from  time  to  time  in  a  pool  to  be  charged  to  the  pool  at 
the  rate  of  $22.75  per  share." 

The  contract  then  expressed  the  hope  that  the  stock  would  be  underwritten  or 
sold  and  if  such  expectation  were  realized  to  reserve  a  part  of  the  money 
obtained  from  such  sources  as  working  capital  and  to  defray  expenses.  It  fur- 
ther provided  that  the  profits  upon  the  10,100  shares  in  the  pool  would  be  esti- 
mated as  the  net  sum  realized  upon  the  sale  of  the  stock  after  deducting  the 
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$22.75  per  share  and  expenses,  and  "after  deducting  further  whatever  sum  of 
money  those  depositing  stock  in  the  pool  may  desire  to  reserve  "  for  the  use  of 
the  company  as  working  capital.  It  was  then  provided  that  all  questiooB 
relating  to  modifications  or  change  were  to  be  determined  by  Hyde  and  Garri- 
son; that  in  consideration  for  Spier's  services  and  of  his  agreement  to  devote 
his  entire  time  to  the  promotion  of  the  new  company,  there  should  be  set  apart 
for  him  as  full  compensation  fifteen  per  cent  upon  whatever  net  profits  might 
be  found  to  have  been  realized  by  the  sale  of  the  pooled  stock  "after  the  entire 
10,100  shares  have  been  pooled  and  sold.'' 

It  further  provided:  "It  is  understood,  however,  that  this  15%  interest  relates 
only  and  applies  solely  to  the  10,100  shares  of  stock  of  the  new  company  and 
to  the  net  profits,  if  any,  to  be  derived  from  the  sale  thereof  on  the  basis  u 
above  stated." 

Kay  6, 1809,  Hyde  made  an  agreement  with  a  firm  of  bankers  reciting  the  inten- 
tion of  Hyde  and  his  associates  to  form  a  corporation  for  the  purpose  of  acquir- 
ing the  capital  stock  and  the  patents  of  the  Goodson  Type  Casting  and  Setting 
Machine  Company,  and  providing  that  the  bankers  would,  on  or  before  May 
23,  1899,  if  their  examination  of  the  patents  proved  satisfactory,  purchase  from 
Hyde  10,000  shares  of  the  preferred  stock  and  10,000  shares  of  the  common 
stock  of  the  new  company;  that  the  new  company  was  to  have  25,000  shares  of 
preferred  stock  of  the  par  value  of  $100  each  and  25,000  shares  of  common 
stock  of  the  par  value  of  $100  each;  that  the  new  company  was  to  issue  to 
Hyde  24,999  shares  of  preferred  stock  and  25,000  shares  of  the  common  stoc^k, 
for  which  Hyde  was  to  deliver  to  the  new  company  the  10,100  shares  of  stock 
of  the  old  company  and  $874,000  in  cash;  that  Hyde  was  to  procure,  by  pur- 
chase or  exchange,  all  of  the  balance  of  the  stock  of  the  old  company,  amount- 
ing to  9,900  shares,  and  to  transfer  it  to  the  new  company,  and  that  for  each 
share  of  stock  of  the  old  company  Hyde  was  to  receive  of  the  amount  issued  to 
him  by  the  new  company  one  share  of  preferred  stock  and  one  share  of  common 
stock;  that  in  the  event  that  Hyde  was  unable  to  acquire  all  of  the  stock  of  the 
old  company  by  the  4th  of  September,  1899,  he  should  on  that  date  return  to  the 
new  company  the  amount  of  common  and  preferred  stock  to  which  he  was  not 
entitled  under  the  contract.  It  was  further  provided  that  on  or  before  the  Slst 
day  of  May,  1899,  Taylor  &  Co.  would  pay  to  Hyde,  in  the  event  that  their 
examination  of  the  machinery  and  patents  owned  by  the  company  were  satis- 
factory, the  sum  of  $187,500  on  account  of  10,000  shares  of  preferred  and 
10,000  shares  of  common  stock  of  the  new  company,  purchased  by  tliem  from 
Hyde,  and  that  the  remaining  $562,500  on  account  of  such  purchase  was  to  he 
paid  by  Taylor  &  Co.  to  Hyde  in  three  equal  installments,  payable  July  1, 
1899.  September  1. 1899,  and  November  1, 1899,  and  that  Hyde  was  to  deposit  in 
a  trust  company  10,000  shares  of  the  preferred  stock  and  10,000  shares  of  com- 
mon stock,  to  be  held  by  the  company  for  one  year  from  the  date  of  the  agree- 
ment, and  not  to  be  sold  within  that  time. 

On  May  8,  1899,  after  the  contract  with  the  firm  of  bankers  had  been  entered 
into,  Hyde  represented  to  Spier  that  the  profits  of  the  pool  were  about  2.475 
shares,  and,  in  reliance  upon  this  representation,  Spier,  on  that  date,  executed 
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an  agreement  that  his  compensation  should  be  estimated  on  that  basis.  Spier 
was  ignorant  of  the  making  of  the  contract  with  the  firm  of  bankers  or  of  the 
extent  of  the  profits  realized  from  the  pool,  and  Hyde  did  not  make  a  full  dis- 
closure of  the  situation  to  him. 

The  new  corporation  was  subsequently  organized,  and  Hyde  and  Garrison 
recelTed  profits  therefrom  largely  in  excess  of  the  amount  represented  to  Spier. 

In  an  action  brought  by  Spier  against  Hyde  and  Garrison  to  obtain  an  account- 
ing with  respect  to  the  10,100  shares  of  pooled  stock,  it  was 

Hdd,  that  by  the  agreement  executed  between  Spier  and  Hyde  in  February, 
1899,  Spier  secured  the  same  title  to  the  250  shares  allotted  to  him  as  Uyde  and 
Garrison  had  to  the  remaining  stock  in  the  pool; 

That  whether  the  relation  created  between  the  parties  by  this  agreement  was  a 
technical  partnership  or  a  mere  joint  venture  was  of  no  consequence,  as,  in 
either  case,  the  same  legal  rules  would  be  applicable; 

That  the  relation  created  between  Spier  and  Garrison  and  Hyde  was  fiduciary  in 
character,  and  imposed  upon  Garrison  and  Hyde  the  duty  of  exercising  the 
most  scrupulous  good  faith  towards  Spier  and  entitled  the  latter  to  maintain  an 
action  in  equity  for  an  accounting  with  respect  to  the  property  so  held; 

That  the  fiduciary  relation  existing  between  the  parties  was  not  changed  by  the 
contract  of  March  twenty -seventh,  and  that  they  owed  Spier  the  duty  of  car- 
rying out  the  terms  of  this  contract  so  as  to  protect  his  interests; 

That  while  the  contract  empowered  Hyde  and  Garrison  to  make  changes  and 
modifications  in  the  contract,  they  could  not  do  so  at  the  expense  of  the 
pUintiff  without  obtaining  his  consent  after  making  a  full  disclosure  of  the 
situation; 

That,  under  the  agreement  of  March  27,  1899,  Spier  was  entitled  to  fifteen  per 
cent  of  all  profits  derived  from  the  10,100  shares  of  the  stock  of  the  old  com- 
pany independent  of  the  form  which  such  shares  of  stock  assumed  or  of  the 
manner  in  which  the  profits  were  derived  from  their  use; 

That  Hyde  and  Garrison  could  not  swell  the  volume  of  stock  to  be  issued  by  that 
new  company  and  then  claim  that  Spier's  rights  were  confined  to  an  interest 
in  10,100  shares  of  the  stock  of  the  new  company; 

That  at  the  time  the  contract  of  May  8,  1899,  was  executed  by  Spier,  the  fidu- 
ciary relation  between  the  parties  still  existed; 

That  the  representations  made  by  Hyde,  which  induced  Spier  to  execute  that 
contract,  related  not  to  expected  events,  but  to  existing  facts; 

That  in  making  such  representations  and  in  failing  to  disclose  the  situation, 
Hyde  and  Ghirrison  were  guilty  of  a  breach  of  their  fiduciary  obligation  to 
Spier,  and  that,  for  these  reasons,  the  contract  of  May  eighth  was  not  binding 
upon  Spier. 

Ikgraham,  J.,  dissented. 

Appeal  by  the  defendants,  Charles  L.  Hyde  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  3d  day  of  July,  1903,  upon  the  decision  of  the  court, 
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rendered  after  a  trial  at  the  New  York  Special  Term,  directing  an 
accounting  by  the  defendants  of  certain  stocks. 

Franklin  BarUett,  for  the  appellants. 
//.  Snowden  MarshaUy  for  the  respondent. 

Hatch,  J. : 

There  was  a  former  appeal  in  this  case  from  an  interlocutory 
judgment  entered  therein  in  favor  of  the  plaintiff  and  against  the 
defendants,  and  upon  such  api>eal  the  judgment  was  reversed  (78 
App.  Div.  151).  In  the  opinion  there  written  the  substance  of  the 
pleadings  forming  the  issue  between  the  parties  was  stated,  and  also 
the  principal  contracts  relied  upon  by  the  parties  were  set  out  in 
full  in  their  pleadings,  and  considered  by  the  court  in  njaking  dis- 
position of  the  appeal.  It  is  not  necessary,  therefore,  that  the 
issues  be  stated  herein  in  detail,  or  that  the  contracts  be  again  set 
out  in  full.  The  issues  upon  the  trial,  save  in  one  respect  which  is 
not  controlling  in  the  disposition  of  this  appeal,  are  the  same  as 
they  were  before.  The  contracts  relied  upon  which  determine  the 
rights  of  the  parties  are  the  same,  and  we  have  now  to  consider 
whether  the  construction  placed  upon  the  principal  contract  by  the 
learned  court  below  is  correct,  and  whether  the  effect  given  to  the 
testimony  can  be  sustained.  In  this  view,  it  becomes  necessary  to 
call  attention  to  the  exact  relations  which  existed  between  the  plain- 
tiff and  the  defendants  at  the  time  of  the  inception  of  the  enterprise, 
resulting  in  the  claims  that  are  made  in  this  action. 

At  the  instance  and  request  of  the  defendants,  the  plaintiff  pro- 
cured options  on  10,100  shares  of  stock,  being  a  controlling  interest 
in  the  Goodson  Type  Casting  and  Setting  Machine  Company,  a  cor- 
poration organized  under  the  laws  of  the  State  of  Minnesota.  When 
the  plaintiff  entered  upon  the  business  of  procuring  options  upon 
this  stock,  it  was  with  the  understanding  between  himself  and  the 
defendants  that  he  was  to  give  his  services  in  connection  therewith 
free  of  charge,  and  the  defendants  were  to  furnish  the  money  to 
pay  for  the  stock  when  the  options  should  be  obtained.  This 
agreement  was  oral,  was  carried  out,  the  plaintiff  obtained  the 
options,  and  the  defendants  paid  therefor  at  the  rate  of  ten  and 
eleven  dollars  a  share  for  the  stock  so  obtained.    In  February,  1899, 
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after  the  options  were  eecared,  plaintiff  and  the  defendant  Hyde 
had  a  conversation  relating  to  the  interest  as  compensation  which 
the  plaintiff  should  receive  in  connection  with  the  venture.  After 
the  matter  had  been  discussed,  the  defendant  Hyde  wrote  out  the 
following  memorandum,  which  was  O.  K.'d  by  Hyde  and  the  plain- 
tiff at  the  time : 

"  10,100  shares  in  the  pool  O.  K.  H. 

5,100  H.  &  G.  O.  K.  S. 


5,000 
250  Chas.  L.  Spier. 


4,750  at  22  1/2— about  $106,875. 

"  H.  &  G.  receive  $106,000. 

"  Spier  receives  250  shares  of  stock  in  the  pool. 

"Now,  if  we  sell  the  stock  above  22  1/2,  Mr.  Spier  will  be 
entitled  to  receiVe  the  difference  between  22  1/2  and  27,  to  be 
taken  in  stock  at  22  1/2  per  share.  If  we  sell  at  over  27,  then 
profits  to  be  equally  divided  between  Garrison,  Spier  &  Hyde." 

This  conversation  and  the  preparation  of  this  writing  by  the 
defendant  Hyde  are  undisputed.  It  is  to  be  observed  that  by  the 
provisions  of  this  writing  the  10,100  shares  of  stock  were  to  be 
pooled,  and  of  these  shares  in  the  pool  the  plaintiff's  interest  was 
250  shares.  The  unit  of  value  for  this  stock  was  fixed  at  twenty- 
two  dollars  and  fifty  cents  per  share,  which  sum  was  first  to  be 
accounted  for  to  the  pool.  If  the  pool  stock  upon  a  sale  sold  for 
twenty-seven  dollars,  then  the  plaintiff  was  entitled  to  receive  the 
difference  between  such  sums  upon  his  shares.  If  the  stock  sold 
above  twenty-seven  dollars,  then  the  profits  upon  the  whole  were  to 
be  equally  divided  between  the  plaintiff  and  the  defendants.  It  is 
evident  from  this  arrangement  that  Spier's  direct  interest  in  the 
pool  at  that  time  was  in  the  250  shares  of  stock,  coupled  with  a  con- 
tingent interest  in  the  whole;  the  defendants'  interest  was  in  the 
remainder,  subject  to  plaintiff's  contingent  interest  Under  this 
arrangement,  therefore,  the  plaintiff's  interest  was  in  a  specified 
number  of  shares  of  stock.  He  owned  those  shares  for  the  services 
which  he  rendered,  and  the  defendants  owned  the  remaining  shares 
of  the  pool  stock  for  the  money  which  they  advanced  or  which  was 
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to  be  advanced.  The  stock  at  this  time  had  not  come  into  the 
possession  of  any  of  the  parties  in  interest.  It  was  represented  by 
the  options  which  the  plaintiff  had  obtained.  Subsequently,  the 
10,100  shares  of  stock  were  taken  in  the  name  of  the  plaintiff.  He, 
however,  never  had  actual  possession  of  these  shares,  as  physically 
they  came  to  the  hands  of  the  defendant  Hyde.  The  plaintiff  exe- 
cuted an  assignment  of  the  shares  of  stock  either  to  Hyde  or  the 
defendants,  and  Hyde  retained  possession  of  them.  The  intention 
of  the  parties  at  this  time,  so  far  as  it  was  expressed  in  this  memo- 
randum, was  to  sell  these  shares  of  stock  at  an  advance,  reap  the 
profits  on  the  terms  prescribed  and  make  the  division  based  upon 
the  prices  obtained.  If  the  transaction  had  stopped  here,  it  is  quite 
evident  that  the  plaintiff  would  be  regarded  as  the  owner  of  the 
250  shares  of  stock,  as  that  was  the  apportionment  under  the 
arrangement.  He  had  the  same  title  to  his  250  shares  that  the 
defendants  had  to  the  remainder,  and  upon  a  sale  of  the  same,  or 
other  disposition  being  made,  he  could  enforce  his  right  to  the  250 
shares,  and  to  whatever  profit  was  made  in  the  whole  number  of 
shares  above  twenty-seven  dollars  per  share.  In  the  disposition, 
however,  which  was  made  of  this  stock,  the  defendants  were  to 
have  a  controlling  voice  based  upon  the  fact  that  they  furnished  the 
money  with  which  to  make  the  purchase.  The  relation,  however, 
which  was  thus  created  between  the  plaintiff  and  the  defendants 
was  joint  in  interest. 

Whether  it  became  a  technical  partnership  as  a  matter  of  law,  or 
whether  it  constituted  a  mere  joint  venture  is  not  of  consequence. 
The  respective  interests  were  settled.  Such  interests  were  placed 
in  a  common  pool,  to  be  used  and  disposed  of  for  the  benefit  of  all, 
and  the  legal  rules  applying  to  such  an  agreement  are  precisely  the 
same  as  are  those  which  apply  to  a  partnership  in  technical  sense, 
and  rights  are  to  be  enforced  upon  the  same  principles.  {King  v. 
Barnes,  109  N.  Y.  267;  Ma/rston  v.  Ocmld,  69  id.  220.)  Such 
relation  is  fiduciary  in  character,  and  the  most  scrupulous  good  faith 
in  dealing  is  required  at  the  hands  of  the  party  who  has  been 
invested  with  the  power  to  deal  with  the  property,  and  in  equity  he 
may  be  called  upon  to  account  for  the  property  so  held.  He 
becomes  a  trustee  for  his  associates  in  interest,  is  their  agent  in  the 
transaction  and  is  not  only  bound  to  account  for  the  property  and 
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its  proceeds,  bnt  the  burden  is  imposed  upon  him  to  show  that  ho 
has  discharged  his  trust  with  fidelity.  (Marvin  v.  Brooha^  94  N. 
Y.  71.)  It  is  of  small  consequence  that  the  language  used  in  con- 
ferring power  to  deal  with  respect  to  the  property  intrusted  to  the 
hands  of  the  trustee  is  broad  to  the  extent  of  permitting  him  to 
deal  with  it  as  he  chooses.  It  does  not  discharge  him  from  the 
obligation  of  good  faith  in  dealing ;  nor  is  he  discharged  from  fairly 
accounting  for  all  he  received,  or  from  protecting  the  rights  and 
interests  of  the  associates  whom  he  represents.  Kather  is  his  obli- 
gation increased  thereby.  It  confers  upon  him  no  arbitrary  power 
to  deal  with  the  property  without  regard  to  the  rights  and  inter- 
ests of  his  associates,  for  the  relation  being  fiduciary  he  is  not  only 
under  a  moral,  but  also  under  a  strict  legal  obligation  to  act  in  good 
faith,  and  to  fulfill  the  trust  committed  to  his  care  with  complete 
fidelity. 

In  process  of  development  it  was  concluded  by  the  parties  that 
the  10,100  shares  of  stock  could  be  used  to  better  advantage  by 
the  formation  of  a  new  corporation,  which  should  enter  into  a  con- 
tract with  the  Minnesota  corporation  and  take  over,  so  far  as  possi- 
ble, its  stock  and  holdings.  The  capital  stock  of  the  Minnesota  cor- 
poration was  20,000  shares.  The  10,100  shares,  upon  which  the 
plaintiff  held  options,  were,  therefore,  the  controlling  interest. 
The  defendants,  however,  after  the  agreement  heretofore  men- 
tioned, did  not  own  a  controlling  interest  of  such  corporation. 
PlaintiflPs  holding  was  absolutely  essential  to  the  carrying  out  of 
the  scheme  to  form  a  new  corporation,  which  they  would  be  able  to 
control  in  its  creation,  and  in  dealing  with  the  Minnesota  corpora- 
tion, and  thereby  be  enabled  to  dictate  the  terms  upon  which  such 
corporation  should  be  formed,  so  far  as  the  statute  of  the  State  of 
New  Jersey  permitted.  It  is,  therefore,  plain  that  the  plaintiff  was 
an  essential  factor  in  the  success  of  such  scheme,  and  the  shares  allotted 
to  him  were  necessary  to  go  into  the  common  pool  in  order  to  make 
it  a  success.  The  defendants  recognized  this  condition,  and,  there- 
fore, made  the  proposition  to  the  plaintiff,  contained  in  the  letter, 
called  the  contract  of  Mardi  27, 1899.  This  contract  superseded  the 
prior  arrangement  in  February,  and,  undoubtedly,  whatever  rights  the 
plaintiff  now  has,  which  may  be  enforced  by  action,  are  to  be  deter- 
mined by  a  construction  of  tliis  contract.     The  contract  itself,  how* 
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ever,  did  not  disturb  the  relations  which  existed  between  the  plain- 
tiff and  tlie  defendants.  The  defendant  Hyde  was  the  active  man- 
ager and  manipulator.  He  was,  in  legal  effect,  the  agent  and  trus- 
tee for  his  associates,  and  so  remained  under  this  contract,  and  con- 
tinued so  to  remain  during  the  whole  course  of  the  dealings  in  the 
execution  of  the  proposed  plan.  Whatever  views  Mr.  Hyde  may 
have  held  with  respect  to  the  duties  and  obligations  which  he  owed 
to  the  plaintiff,  and  whatever  the  powers  of  which  he  conceived  him- 
self to  be  possessed  by  virtue  of  the  contract,  he  recognized  the  fact 
that  Garrison  and  Spier  were  his  associates  after  the  contract  was 
executed,  and  so  testified.  This  relation,  however,  is  not  of  special 
significance  in  construction  of  the  contract  of  March  twenty-seventh. 
As  to  that  contract  the  plaintiff  was  informed  concerning  it,  accepted 
its  terms,  and  no  claim  is  made  that  he  was  misled  as  to  its  con- 
ditions, or  that  he  was  not  at  that  time  fully  informed  concerning 
his  rights. 

It  must  be  borne  in  mind,  in  considering  the  contract,  that  plain- 
tiff was  the  owner  of  250  shares  of  stock,  and  that  he  had  a  con- 
tingent interest  in  the  remainder  of  the  shares  owned  by  the 
defendants.  This  interest  made  him  a  necessary  party  to  the 
reorganization,  and  it  was  so  recognized  by  the  defendant  Hyde,  for 
after  reciting  an  intention,  if  the  patents  proved  satisfactory,  to 
form  a  corporation,  he  states :  "  We  should  like  to  have  your  assist- 
ance." And  again :  "  If  you  join  us  "  a  provision  would  be  made 
for  profits.  It  cannot  be  questioned  but  that  this  contract  provides 
for  the  placing  of  the  10,100  shares  of  stock  then  owned  by  the  pool. 
The  agreement  so  recites,  and  that  such  stock  was  to  be  charged  for 
at  the  rate  of  twenty-two  dollars  and  seventy-five  cents  per  share, 
which  was  an  advance  of  twenty-five  cents  a  share  over  the  agree- 
ment made  in  February.  It  then  expressed  the  hope  to  have  the 
stock  underwritten  or  sold,  and,  if  such  expectation  were  realized, 
to  reserve  a  part  of  the  money  from  such  source  as  working  capital 
and  to  defray  expenses.  If  the  plaintiff  joined  in  this  proposal  the 
contract  provided  that  the  profits  upon  the  10,100  shares,  if  pooled, 
would  be  estimated  as  the  net  sum  realized  upon  the  sale  of  the 
stock,  after  deducting  the  twenty-two  dollars  and  seventy-five  cents 
per  share  and  expenses,  and  ^^  after  deducting  further  whatever  sum 
of  money  those  depositing  stock  in  the  pool  may  desire  to  reserve,'' 
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for  the  use  of  the  company  as  working  capital.  The  contract  tlien 
provides  that  all  questions  relating  to  modifications  or  change  were 
to  be  determined  by  the  defendants.  And  as  consideration  for  the 
plaintiffs  services  in  tlie  matter,  and  in  consideration  of  his  subse- 
quent devotion  of  his  entire  time  for  the  promotion  of  the  new 
company,  there  would  be  set  apart  for  him,  as  full  compensation, 
viz.,  his  stock  and  his  services,  fifteen  per  cent  upon  whatever  net 
profits  may  be  found  to  have  been  realized  by  a  sale  of  the  pooled 
stock,  "  after  the  entire  10,100  shares  have  been  pooled  and  sold." 
Down  to  this  point  in  the  contract  it  is  plain  and  unambiguous,  and 
it  gave  to  the  plaintiff  in  terms  fifteen  per  cent  of  the  whole  of  the 
net  profits  of  the  venture,  after  deducting  the  price  of  the  stock 
at  twenty-two  dollars  and  seventy-five  cents  per  share,  the  expense 
of  promotion  and  the  setting  aside  of  a  working  capital.  There  is 
not  a  syllable  in  this  contract  which  refers  to  any  stock  to  be  issued 
by  the  new  company  except  as  there  is  the  expression  of  intention 
hereafter  noticed.  The  whole  subject-matter  of  the  arrangement 
related  exclusively  to  the  10,100  shares  of  the  Minnesota  corpora- 
tion, which  had  theretofore  been  pooled,  and  it  was  of  profits  in 
relation  to  that  10,100  shares  of  stock  which  should  be  made  that 
the  plaintiff  was  to  receive  fifteen  per  cent  in  consideration  of  the 
transfer  of  his  stock  and  the  rendition  of  his  services.  Then  fol- 
lows the  clause  :  "  It  is  understood,  however,  that  this  15^  interest 
relates  only  and  applies  solely  to  the  10,100  shares  of  stock  of  the 
new  company  and  to  the  net  profits,  if  any,  to  be  derived  from  the 
sale  thereof  on  the  basis  as  above  stated."  At  first  reading  this 
clause  appears  to  be  a  positive,  distinct  limitation  of  the  plaintiff's 
interest  to  10,100  shares  of  stock  of  the  new  company.  It  is  to  be 
observed,  however,  that  such  is  not  its  entire  language  or  meaning. 
Plaintiff's  rights  cannot  be  construed  solely  from  this  clause  of  the 
contract,  for  by  its  terms  it  refers  to  the  preceding  provisions  of  the 
contract  and  makes  the  profit  upon  the  number  of  shares  of  stock  to 
rest  upon  the  basis  stated  therein ;  consequently  resort  must  bo  had 
to  that  basis  in  order  to  arrive  at  a  correct  conclusion.  The  preced- 
ing provisions  of  the  contract  are:  "The  new  company  may  be 
called  the  Qoodson  Graphotype  Company,  and  it  is  our  intention 
to  exchange  10,100  shares  of  its  stock  for  an  equal  number  of 
shares  of  the  Qoodson  Tyi>ecasting  &  Setting  Machine  Company. 
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We  expect  to  place  this  10,100  shares  of  stock  of  the  Graphotype 
Company  (i.  e.,  the  new  company)  in  portions  from  time  to  time 
in  a  pool  to  be  charged  to  the  pool  at  the  rate  of  $22.75  per  share." 
It  thus  appears  that  the  intention  thus  expressed  in  the  letter,  which 
contained  the  proposal,  and,  therefore,  the  basis  for  the  contract, 
that  the  10,100  shares  of  the  old  stock  should  be  exchanged  for 
10,100  shares  of  the  stock  of  the  new  company  on  precisely  the 
same  basis  as  to  value  as  the  stock  of  the  old  company,  and  it 
was  that  stock  received  in  the  exchange  which  was  to  be  pooled  at 
the  same  rate.  It  is  quite  evident  that  if  the  stock  of  the  old  com- 
pany was  to  be  used  entirely  in  exchange  for  an  equal  number  of 
shares  of  stock  of  the  new  company  and  there  were  no  more  shares 
of  stock  of  the  new  company  issued,  then  there  would  be  no 
exchange  of  value,  but  simply  an  exchange  of  securities,  represent- 
ing the  same  value ;  so  that  there  would  be  simply  the  exchange  of 
securities  of  the  pool,  and  the  profits  were  to  be  based  and  paid 
upon  what  was  realized  from  this  stock  as  pooled.  If  that  scheme 
were  carried  out,  therefore,  whatever  profits,  either  in  the  form  of 
stock,  or  cash,  or  otherwise,  which  arose  by  reason  of  the  use  of  the 
pooled  stock  of  the  old  company,  it  was  to  have  equal  representation 
in  all  respects  in  the  same  number  of  shares  of  the  stock  of  the  new, 
and  it  was  upon  this  basis  that  the  limitation  in  the  contract  was 
made  of  the  plaintiff's  fifteen  per  cent.  So  that  in  any  event,  no 
matter  what  it  was  called,  or  what  mutations  the  10,100  shares 
of  the  stock  of  the  old  company  underwent,  its  equivalent  in  value 
was  to  be  represented  by  securities  which  were  taken  in  exchange, 
and  it  was  upon  that  basis  that  plaintiff's  fifteen  per  cent  of  the 
profits  was  reserved.  Such  intention  was  not  carried  out.  The 
defendants  were  not  obligated  to  carry  out  that  particular  plan,  as 
the  contract  contained  a  provision  authorizing  modification  and 
change  by  the  defendants,  and  this  related  to  the  terms  of  the  sale 
of  the  pool  stock,  and  to  the  reservation  of  proceeds  for  expenses, 
and  in  modification  and  changes  in  plan.  Undoubtedly,  there  was 
given  this  right  in  the  broadest  terms,  but  such  right  could  not  be 
exercised  in  such  form  and  manner  as  to  deprive  the  plaintifE  of  his 
property  or  of  the  interest  which  he  was  to  receive.  There  were  no 
10,100  shares  of  stock  of  the  new  company  exchanged  for  10,100 
shares  of  stock  in  the  old  company.     On  the  contrary,  the  last-men- 
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tioned  stock  was  made  the  basis  for  the  whole  issae  of  stock  by  the 
new  corporation.     It  paid  expenses,  it  provided  a  working  capital, 
it  resulted  in  profits  to  a  very  large  amount,  and  the  defendants 
seemed  to  have  reaped  from  the  transaction  what  would  be  to 
modest  men  a  handsome  fortune.     Consequently,  no  construction  of 
this  contract  ought  to  be  adopted  which  deprives  this  plaintiff  of 
the  benefits  which  were  represented   by  the  property  which  he 
owned,  the  arrangement  which  he  made  and  the  contract  which  he 
signed.     The  defendants  could  not  by  change  and  modification 
manipulate  the  10,100  shares  of  stock  by  a  different  method  from 
that  represented  in  the  contract,  and  then  exclude  the  plaintiff  from 
profits  based  upon  a  consideration  of  an  equal  number  of  shares  of 
stock,  much  lessened  in  value  by  reason  of  the  amount  of  the  issue, 
and  say  that  the  separation  of  an  equal  number  of  shares,  nominally 
of  the  same  value,  would  answer  its  requirements.     In  the  fulfill- 
ment of  this  contract,  the  relation  whicb  the  defendants  bore  to  tlie 
plaintiff  was  fiduciary  in  character,  and  they  owed  him  a  duty  of 
carrying  out  the  terms  of  this  contract  so  as  to  protect  his  interest. 
If  they  made  changes  and  modifications  they  could  not  make  them 
at  the  expense  of  the  plaintiff  without  his  consent,  given  upon  a  full 
disclosure  of  all  the  facts.     While  they  might  make  modifications 
and  changes  in  broadest  form,  yet  they  were  required,  in  making 
such  modifications  and  changes,  to  protect  the  plaintiff's  property 
interest  in  the  subject-matter,  and  so  that  he  might  realize  there- 
from the  equivalent  of  what  he  would  have  realized  had  no  change 
been  made.    It  seems  clear,  therefore,  that  the  fifteen  per  cent,  which 
was  to  represent  the  plaintiff's  interest  under  the  proposed  scheme, 
was  fifteen  per  cent  of  the  value  of  the  10,100  shares  of  the  old  com- 
pany and  the  contemplated  exchange  of  this  stock  was  for  stock  of  the 
new  company,  equal  in  value  to  the  stock  of  the  old,  and  the  defend- 
ants could  not,  by  modification  and  an  increase  of  capital  stock,  swell 
the  volume  to  be  issued  and  then  determine  plaintiff's  rights  there- 
under, based  upon  an  equivalent  number  of  shares  of  the  new  com- 
pany.  We  are  of  opinion,  therefore,  that  the  last  clause  of  the  contract 
must  be  construed  in  connection  with  the  facts,  as  they  existed  prior  to 
the  time  when  it  was  made,  of  the  contemplated  scheme  expressed 
in  its  provisions  and  of  the  acts  of  the  parties  thereunder.     Eeally, 
the  question  goes  not  so  much  to  the  construction  of  this  contract, 
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bnt  rather  to  the  manner  and  raethod  of  its  execution.  If  it  had 
been  carried  out,  as  proposed,  plaintiff's  fifteen  per  cent  would  have 
been  based  upon  the  value  of  the  stock  of  the  old  company,  whether 
it  was  represented  by  it  or  its  equivalent  in  the  new.  As  execnted, 
the  shares  of  stock  of  the  new  company  were  very  much  reduced  in 
value.  But  the  stock  of  the  old  company  was  the  basis  for  and 
represented  all  of  the  stock  issue  of  the  new.  We  are,  therefore, 
of  opinion  tliat  the  construction  placed  upon  this  contract  by  the 
learned  court  below  was  correct. 

It  does  not  follow  from  this  view,  however,  that  the  plaintiff  is 
necessarily  entitled  to  the  judgment  which  has  been  rendered.  It  is 
conceded  that  on  May  eighth,  after  the  contract  between  Talbot  J. 
Taylor  &  Co.* — who  were  the  underwriters  of  the  issue  of  stock  of 
the  new  corporation  —  had  been  executed,  tlie  parties  hereto  entered 
into  another  contract,  which,  in  terms,  defined  the  plaintiff's  interest 
and  the  amount  which  he  was  entitled  to  receive,  arising  out  of  the 
whole  transaction.  If  that  contract  were  made  by  the  defendants 
with  the  plaintiff  after  full  and  complete  discharge  of  the  duties 
which  they  owed  to  him,  and  without  misrepresentation  or  fraud 
upon  their  part,  then  there  is  an  end  of  tliis  lawsuit,  and  the  judg- 
ment appealed  from  cannot  be  sustained.  In  considering  this  brancli 
of  the  case  we  must  bear  clearly  in  mind  the  relations  which  existed 
between  these  parties  at  the  time  when  this  contract  was  signed. 
That  relation  upon  the  part  of  the  defendants  still  remained  fiduciary 
in  character  and  they  were  bound  at  that  time  to  make  full  and 
complete  disclosure  of  all  of  the  facts  connected  with  the  trans- 
action, and  in  dealing  with  the  plaintiff  they  were  bound  to  dis- 
charge the  obligation  of  disclosure  of  existing  conditions  with 
scrupulous  good  faith  and  integrity.  The  plaintiff  was  then  in  the 
employ  of  the  defendant  Hyde  and  was  in  large  measure  subject  to 
his  control  and  direction.  Mr.  Hyde  evidently  believed  that  such 
relation  upon  his  part  did  not  require  a  full  disclosure  of  all  of  the 
transactions,  but  only  of  such  as  lie  chose  to  make.  Upon  this  sub- 
ject the  defendant  Hyde  was  asked  and  answered :  "  Q.  And  jou 
were  the  pool  manager  and  owed  him  the  duty  of  confidentially  tell- 
ing him  everything  that  took  place  ?    A.  No,  I  thought  I  could  tell 

*The  substance  of  this  contract  is  set  out  in  the  dissenting  opinion  of  Inoba- 
HAM,  J.,  post,  page  483. —  [Rep. 
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liira  wliat  I  chose.  It  is  not  my  habit  of  telling  my  subordinates  any- 
thing that  I  do  unless  I  choose  to  do  so.  There  are  certain  things 
thit  a  man  has  to  keep  to  himself.  In  this  case  I  told  Mr.  Spier 
what  I  tliought  he  ought  to  know."  Both  defendants  testified  that 
on  the  morning  of  tlie  day  when  this  contract  was  executed  by  the 
plaintiff  that  the  defendant  Hyde  upbraided  and  scolded  the  plaintiff 
for  dereliction  of  duty  which  he  was  employed  by  Hyde  to  perform, 
and  for  which  he  received  a  salary  of  fifty  dollars  per  week.  And 
it  was  after  such  upbraiding  that  he  proposed  the  terms  upon  which 
the  contract  of  May  eighth  was  based.  It  is  fairly  disclosed  by  the 
testimony  that  the  defendant  Hyde  occupied  quite  a  different  attitude 
to  the  plaintiff  as  an  associate  than  to  Garrison,  liis  other  asso- 
ciate. Between  the  two  defendants  there  were  evidently  terms  of 
equality  in  dealing  and  disclosure.  The  plaintiff  was  regarded  as  a 
subordinate,  as  he  was  in  fact  in  employment  and  was  deemed  to  be 
only  entitled  to  such  disclosure  as  the  defendant  Hyde  saw  fit  to 
make  regarding  the  transaction.  From  this  relation  there  is  some 
ground  for  saying  that  the  parties  did  not  at  that  time  deal  upon 
terms  of  equality,  and  this  fact  is  to  be  taken  into  consideration  in 
weighing  the  testimony  which  has  convinced  the  trial  courts  that  the 
defendants  were  guilty  of  misrepresentation.  The  plaintiff  testified 
that  at  the  time  in  question,  and  prior  to  the  signing  of  the  contract, 
the  defendant  Hyde  stated  to  him  that  the  profits  of  the  pool  were 
only  about  2,475  shares,  and  that  plaintiff's  percentage  of  that  would 
be  about  361  and  a  fraction  ;  that  he  was  ignorant  upon  the  subject, 
and  that  upon  this  representation  he  was  induced  to  make  the  agree- 
ment. The  plaintiff  denied  any  knowledge  of  the  contract  which 
had  then  been  made  with  Talbot  J.  Taylor  &  Co.,  and  testified  that 
at  that  time  he  did  not  know  what  were  the  profits  of  the  pool,  to 
which  he  was  entitled,  and  that  he  accepted  the  defendant  Hyde's 
statement  as  a  truthful  statement  of  his  entire  interest  under  the  con- 
tract, and,  relying  thereon,  entered  into  the  contract  of  May  eighth. 
If  this  representation  was  made  at  that  time  it  constituted  an 
untruthful  statement  of  plaintiff's  interest  as  provided  for  in  the 
contract  of  March  twenty-seventh,  for,  as  we  have  seen,  he  was  then 
entitled  to  fifteen  per  cent  of  the  profits  of  the  pool  stock,  and  they 
were  largely  in  excess  of  the  number  of  shares  of  stock  which  the 
defendant  Hyde  claimed  represented  the  entire  pool  interest,  the 
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subject  of  diviBion.  At  this  time  the  defendants  knew  the  condition 
and  knew  approximately  what  profits  would  result  to  them  if  the 
Taylor  contract  were  carried  out.  It  is  also  fairly  disclosed  by  the 
evidence  and  the  actions  of  the  parties  that  at  this  time  both  defend- 
ants understood  plaintiffs  interest  under  the  contract  of  March 
twenty-seventh  and  in  the  pool.  The  purpose  of  the  meeting  at 
this  time  was  to  arrange  about  the  interest  which  plaintiff  should 
receive,  based  upon  the  supposition  that  the  Taylor  contract  would 
be  fulfilled.  It  was  testified  by  a  disinterested  witness,  Williamson, 
that  Mr.  Hyde  stated  to  him  about  noon  of  May  eighth  that  by 
reason  of  the  changed  relations  in  the  nature  of  the  deal  with  Tay- 
lor &  Co.  "  he  had  been  obliged  to  squeeze  or  reduce  the  holding 
or  share  that  Mr.  Spier  was  to  have  in  stock."  Subsequently  the 
witness  modified  this  statement  by  leaving  out  Spier's  name,  who 
he  would  not  testify  was  mentioned  by  name,  but  the  witness  dis- 
tinctly understood  that  the  squeezing  out  referred  to  Spier.  The 
defendant  Hyde  was  interrogated  upon  this  subject  and  gave  this 
version :  "And  you  stated  to  Mr.  Williamson  you  had  thereupon  con- 
cluded to  squeeze  Spier  ?  A.  I  am  not  sure  that  any  conversation 
occurred  with  Mr.  Williamson  that  day.    Mr.  Williamson  seemed  to 

think  that  convei'sation  did  occur,  but  I  am  not  clear  that  it  did.     I 

'  i 

didn't  tell  Mr.  Williamson  that  I  was  going  to  squeeze  Spier.  Q. 
Did  you  say  that  you  had  been  obliged  to  squeeze  or  reduce  the 
holding  that  Spier  was  to  have  in  the  pool  ?  A.  Mr.  Williamson 
says  that ;  I  don't.  I  deny  that  I  used  those  terras.  I  am  not  sure  I 
made  any  such  statement  on  that  date.  I  am  not  sure  I  did  not.  I 
am  quite  positive  that  I  did  not  tell  him  I  was  squeezing  Mr.  Spier. 
I,  am  not  absolutely  positive,  but  I  don't  believe  I  did."  This  is  far 
from  a  denial  of  Williamson's  testimony,  and  its  strong  tendency  is 
to  lead  the  mind  to  believe  that  in  the  relations  which  existed 
between  the  defendants  and  the  plaintiff  his  rights  and  interests 
were  not  cared  for  with  that  degree  of  fidelity  which  the  relation 
and  the  law  required.  The  conduct  of  the  parties  in  respect  to  the 
transaction  itself  is  open  to  suspicion.  The  defendant  Garrison  was 
notified  by  Mr.  Hyde  that  he  was  going  to  have  an  important  con- 
Tersation  with  Mr.  Spier,  and  he  desired  him  to  be  within  hearing 
distance,  so  that  he  might  listen  to  what  took  place,  and  a  stenog- 
rapher in  the  office  was  directed  to  occupy  a  convenient  place  where 
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lie  could  listen  to  what  occurred,  and  this  taken  in  connection  with 
the  inequaUty  of  relationship  between  the  defendant  Hyde  and  the 
plaintiff,  with  the  fact,  for  I  think  it  must  be  so  accepted,  that  the 
plaintiff  was  to  be  squeezed  or  his  holdings  reduced,  and  were  in 
fact  reduced,  and  that  all  were  directed  to  listen  during  the  process, 
leads  the  mind  to  the  conclusion  that  the  plaintiff  did  not  have  that 
fair  measure  of  protection  which  the  law  casts  about  him  in  his 
dealing  with  the  defendants.  And  taking  all  these  facts  into  con- 
sideration and  the  further  fact  that  the  plaintiff's  profits  under  the 
agreement  were  reduced  to  the  least  possible  amount,  and  that  the 
defendants  reaped  from  the  same  transaction  a  large  and  bountiful 
harvest,  quite  prepared  the  mind  of  the  court  for  accepting  the  ver- 
sion of  the  transaction  as  given  bj  the  plaintiff,  and  in  reaching  the 
conclusion  therefrom  that  the  fact  was  that  all  the  matters  were  not 
fully  and  fairly  disclosed  by  the  defendant  Hyde  at  the  time  of  this 
transaction,  and  thereby  find  that  by  failure  of  disclosure  and  by 
fraudulent  representations  that  the  contract  of  May  eighth  did  not 
become  a  legal,  binding  contract  upon  the  plaintiff,  and  that  he  is 
entitled  to  enforce  his  rights  in  this  action. 

It  is  said,  however,  that  the  representations,  even  if  made  by  the 
defendant  Hyde,  were  of  future  expectations  and  not  of  present 
facts,  and  that  in  any  event  the  representations  as  to  the  value  of 
the  pooled  interests  were  mere  matter  of  opinion  and  could  not  by 
any  possibility  have  been  ascertained.  The  Taylor  contract  was  a 
fact  presently  existing.  The  terms  and  provisions  of  that  contract 
were  the  basis  in  respect  of  which  the  defendants  were  dealing. 
Each  of  them  knew  that  if  this  contract  was  fulfilled  approximately 
what  they  would  obtain.  It  provided  in  express  terms  for  the  cap- 
ital stock  of  the  corporation,  its  issuance  to  the  defendant  Hyde 
what  should  be  set  apart  for  working  capital  and  how  it  should  be 
provided.  The  number  of  shares  of  stock  was  known,  and  the 
parties  were  adjusting  their  relation  and  rights  in  respect  of  its 
existence.  It  was  quite  true  that  the  corporation  had  not  been 
formed,  and  also  true  that  the  contract  with  Taylor  &  Go.  was  con- 
ditional, but  the  contract  with  the  plaintiff  was  based  upon  the  con- 
ditions which  appeared  in  the  Taylor  contract,  and  those  conditions 
were  known  and  their  future  fulfillment  was  not  a  matter  to  which 
the  representations  related.  For  if  the  existing  contract  was  not 
App.  Div.— Vol.  XCIL        31 
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oai*ried  <Mit  and  fulfilled,  tiien  the  contnuit  which  wae  made  with 
t)ie  plaintiff  on  Maj  e^bth  failed.  It  waa  made  to  depend  hereon. 
So  the  repraeeBtations  with  respect  to  which  the  parties  were  deal- 
ing were  of  present  existing  facts,  although  their  binding  oUigatioa 
depended  npon  fntwe  events.  The  opinion  expressed,  if  it  conld 
so  be  called,  as  to  the  namber  of  shares  whieh  wonld  be  in  the  pool 
was  based  upon  the  f aets  as  they  then  appeared,  and  the  opinion  was 
based  apon  a  certainty,  if  only  the  contract  riionld  be  oarried  oat 
The  representation,  opinion  or  statement  which  was  made  bj  the 
defendant  Hyde  was  of  a  material  fact  tlien  existing  and  estabUslied 
by  the  contract,  and  not  a  mere  matter  of  opinion  or  Ae  exprossioa 
of  an  expectancy  of  what  might  ocenr.  We  reach  the  eonelneioB, 
therefore,  that  the  fidneiary  relation  between  tliese  parties  existed  at 
the  ticne  of  the  contract  of  May  eighth ;  tliat  the  representatioiw  then 
made  by  the  defendant  Hyde  were  not  of  expeeted  oT^its^  bat  of 
existing  faets;  that  the  court  was  justified  in  finding  that  tko 
defendants  were  guilty  of  a  breach  of  their  fiduciary  relatien,  and 
that  the  representations  claimed  by  the  plaintiff  to  h»Te  been  made 
were  made  and  tliat  they  were  sufficient  in  aToidance  of  the  ooo- 
tract  These  views  find  support  in  CofUfee  ▼.  OotmU  (75  N.  T.  91) ; 
ButLer  v.  Parentis*  (158  id,  49) ;  KoufUze  v.  Kennedy  {UT  id.  194) ; 
Biakef  v.  Morrdi  (10^  id.  454) ;  €fray  r.  ItieAmend  JBieyde  C>. 
(167  id.  a48) ;  B^of^  v.  Martin  (2  Wall.  70);  Srm^  v.  lemd  A 
Hauee  Property  CarporoAioii  (26  Ch.  Div.  15).  The  finding  of  the 
court  answers  all  of  the  requirements  of  a  finding  which  establisiied 
a  fraud.  Althongh  we  reach  the  conclusion  that  a  reeovery  in  this 
case  should  be  sustained,  yet  we  also  conclude  that  Ihe  judgment 
which  haa  been  entered  herein  is  much  broader  than  that  to  which 
the  plaintiff  is  entitled.  His  interest  is  fifteen  per  cent  of  all  profits 
derived  from  the  10,100  shares  of  the  stock  of  the  old  contpany,  no 
matter  what  form  stfch  shares  of  stock  assnmed  or  how  the  profits 
were  derived  from  its  use.  By  tlie  judgment  which  has  been  entered 
the  defendants  are  required  to  account  for  other  shares  of  stock  in 
which  the  plaintiff  lias  no  interest.  If  the  defendant  purchased 
other  shares  of  stock  of  the  old  company  which  were  still  outstand- 
ing, the  plaintiff  would  have  no  interest  therein,  nor  wonld  plaiuttf 
have  any  interest  in  profits  made  therefrom.  The  accounting 
should,  therefore,  be  limited  to  the  10,100  shares  of  the  stock  of  the 
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oM  eompamj^  aoid  tlia  profita  derlFed:  therefrosn,  wbieb  is  the 
measiire  of  ihe  pkintifPs  right  of  iBoefvmry,.  Nor  do  we  think,  that 
8*reoeiT«rBhip'  is  neefluaiy  at  thia  time  to  proctect  pkiatiffs  rightsL 
Ibe  interloootory  jndgment  pforideafor  aa  aocmmting^  aad  when 
that  is  tnken  and  tileamoant  is  determined- to  which  the  plaintifi  it 
entitled,  the  oonrt  can  in  the  final  jadgment  make  ssKdi  ptoviaion  aa 
is- deemed  neesasarj  for  the  full  protection  ^of.  the  plahatiffs  interest: 
The  judgment  ^oiild,  therefore,  be  modified  ae^  expressed  in  this 
opinioD,  aed  as*  modified  affirmed  ;  no  coita  of  tins  appeal  allowed 
to  either  party. 

O'Brien  and  MoLauohlin,  J3".,  concmred ;  Tan  Brunt,  P.  J., 
concurred  in  result ;  Inqbaham,  J.,  dissented. 

IivGBAHA^  Ji.  (dissentiDg) : 

I  do  not  oenenr  in  the  afiiniianee  of  this  jndgmost     I  do  not 
eondider  it  at  all  neeessarj  to  determine  the  relatiim^  that  existed 
between  the  parties-  to  this  action  prior  to  the  eoDSOKtian  of  the 
agreement  of  March  twenty-seventh,  bat  aa  I  ODderstand  it,  under 
the  prior  agreement,  if  the  stock  in  the  pool  was  divided,  the 
defendants  were  to  reeeive  5,100  shares^  the  plaintiff  250  shares^ 
and  the  balanee  of  the  stock  in  the  poeLwes  to  be  sold,  the  defend- 
ants-to  rBDeire  from  the  proceeds  of  that  stock  one  hundrBd  and  mx 
thansand  ddllarB.     If  the  4,750  shu'eeof  stoek  sold:  above  tweotyw 
two  dollaxB-and'flf^  eent»per  share,  the  plaintiff  w«8  to  reeeiye  the 
difference  between  twenty-two  dollars  and  fifty  ceDtaand  twenty-seven 
dollarein  stock  attwenty-two  dollars  andifif ty  cents  per  shara     If  the 
stoek  sold  for  more  than  twenty-seven  dollars  a.  shore,  the  amount 
realised  over  tweirty-two  dollars  and  fifty  cents  per  share  was- to  be 
divided  between  Garrison,  Spier  and  Hjyda    As  I  look  at  it,  there 
was  no  partnership  or  joint  adventure  by  which,  the  defendants 
beeame  tmstees  for  the  plaintiff.     The  plaintiff  never  became  the 
onpFTier  of  any  stock.     He  had  an  agreement  with  die  defendants  by 
which  he  ^vaa  to  reeeire  250  shares  of  stock  in  the  event,  that  the 
ammgement  was  carried  ont,  and  a  certain  further  sum  in  the  event 
thatr  profits  were  realized,  aa  oompenaation  for  the  services  that  he 
had'  rendered  in  relation  to  the  transaetion.     The  oomplaint  alleges 
that  prior  to  the  execution  of  the  agreement  of  February  24,  1899, 
Hyde  had  purchased  10,100  shares  of  stock  o£  the  Goedsofi  Type 
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Casting  and  Setting  Machine  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Minnesota ;  that  he  had  paid  in  cash 
therefor  $106,000,  and  that  in  purchasing  that  stock  plaintiff  had 
rendered  certain  services  to  Hyde,  the  compensation  for  which  was 
secured  to  him  by  the  agreement  of  February  24,  1899,  which 
liquidated  the  claim  for  compensation  for  his  work,  labor  and  serv- 
ices in  obtaining  the  contract  for  this  stock.  Hyde  had  become  the 
owner  of  the  stock  by  purchase,  for  which  he  paid  $106,000.  He 
was  indebted  to  the  plaintiff  for  services  which  the  plaintiff  had 
rendered,  in  procuring  that  stock,  and  he  agreed  to  pay  for  such 
services  by  delivering  to  plaintiff  250  shares  of  the  stock  and  a  con- 
tingent interest  in  the  event  that  a  portion  of  the  stock  was  sold  at 
a  price  which  would  realize  a  profit.  There  was  here  no  joint 
adventure,  no  relation  of  trust,  no  partnership,  but  simply  an  agree- 
ment by  Hyde  to  discharge  an  obligation  that  he  was  under  to  the 
plaintiff  for  the  services  rendered.  Under  this  agreement,  there 
was  no  intention  to  organize  a  new  company,  or  to  deal  vrith  the 
stock  in  any  way  except  to  sell  it. 

By  the  contract  of  March  twenty-seventh  an  entirely  different 
disposition  of  this  stock  was  contemplated,  which  was  inconsistent 
with  the  arrangement  of  February  twenty-fourth  and  which  abro- 
gated that  agreement.  The  agreement  of  March  twenty-seventh, 
instead  of  a  sale  of  this  stock,  provided  for  the  organization  of  a  new 
company,  and  that  the  10,100  shares  of  stock  of  the  Type  Casting 
and  Setting  Company  then  owned  by  Hyde  were  to  be  exchanged 
for  an  equal  number  of  shares  of  stock  in  the  new  company. 
There  was  thus  to  be  substituted  in  the  possession  of  Hyde  10^00 
shares  of  stock  of  the  new  company  in  place  of  stock  of  the 
old  company  that  Hyde  then  owned;  and  the  plaintiff  neces- 
sarily, by  joining  in  this  understanding,  relinquished  all  right  that 
he  had  in  profits  that  might  be  realized  from  the  sale  of  the 
old  company's  stock.  His  right  was  limited  by  the  agreement 
that  he  then  made  with  Hyde.  The  new  agreement  provided  that 
Hyde  expected  to  place  the  10,100  shares  of  stock  of  the  new  com- 
pany in  a  pool,  the  stock  to  be  charged  to  the  pool  at  the  rate  of 
twenty-two  dollars  and  seventy-five  cents  per  share,  and  that  he 
expected  to  have  this  stock  underwritten  or  sold ;  that  a  pttft  of  the 
money  to  be  realized  on  that  sale  was  to  be  paid  to  the  company  to 
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be  used  as  working  capital,  Hyde  reserving  the  right  to  fix  the 
amount,  and  the  expenses  in  selling  the  stock  were  also  to  be  paid. 
It  was  then  understood  that  the  profit  to  accrue  in  connection  with 
the  10,100  shares  of  stock  of  the  company  was  to  be  the  net  sum 
realized  upon  the  sale  of  the  said  stock,  after  deducting  and  repay- 
ing to  the  persons  depositing  it  the  sum  of  twenty-two  dollars  and 
seventy-five  cents  per  share  and  deducting  the  expenses  and  the 
amount  fixed  by  Hyde  as  working  capital  for  the  Jiew  company. 

Now  it  seems  to  me  that  this  arrangement  was  entirely  clear. 
Hyde  and  his  associates  had  purchased  the  10,100  shares  of  stock, 
paying  therefor  $106,000.  They  were  to  transfer  that  stock  to  the 
new  company,  and  were  to  receive  from  the  new  company  an  equal 
number  of  shares  of  its  capital  stock.  These  10,100  shares  of  the 
stock  of  the  new  company  were  to  be  placed  in  a  pool  and,  when 
sold,  from  the  proceeds  Hyde  was  to  receive  an  amount  equal  to 
$22.75  per  share  for  the  10,100  shares.  There  was  also  to  be 
deducted  from  the  amount  realized  upon  the  sale  of  the  stock  the 
expenses  and  such  a  sum  as  should  be  paid  to  the  company  for  its 
working  capital,  and  the  balance  was  to  be  considered  as  the  profits 
in  which  the  plaintiff  was  entitled  to  share.  It  was  then  provided 
that,  as  a  consideration  for  the  services  rendered  by  the  plaintiff, 
Hyde  would  be  willing  to  "  set  aside  for  your  benefit  as  full  com- 
pensation for  your  services  lh%  of  whatever  net  profits  estimated  on 
the  above  basis  may  be  found  to  have  been  realized  from  the  sale 
of  the  pooled  stock  after  the  entire  10,100  shares  have  been  pooled 
and  sold ; "  and  "  it  is  understood,  however,  that  this  lb%  interest 
relates  only  and  applies  solely  to  the  10,100  shares  of  stock  of  the 
new  company  and  to  the  net  profits,  if  any,  to  be  derived  from  the 
sale  thereof  on  the  basis  as  above  stated." 

By  this  agreement  the  plaintiff  was  limited  to  the  fifteen  per  cent 
of  the  net  profits  upon  the  10,100  shares  of  stock  of  the  new  com- 
pany to  be  issued  in  exchange  for  old  stock  owned  by  Hyde.  To 
this  the  plaintiff  agreed,  and  it  is  this  agreement  that  plaintiff 
asks  to  enforce.  Hyde  proceeded  to  carry  out  this  arrangement, 
and  negotiations  were  commenced  with  a  firm  of  bankers  for  a  sale 
of  the  stock  of  the  new  company  when  organized.  Those  negotia- 
tions finally  resulted  in  a  contract  between  Hyde  and  the  bankers, 
Talbot  J.  Taylor  &  Co.     That  agreement  recites  that  Hyde  and  his 
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MfiociateB  liAd  acqaired  oontrol  of  the  Type  GaAting  and  :S6ttiiig 
Company  (the  old  eompany),  and  intaid  to  organize  under  the  lows 
of  iiiG  State  of  New  J-eroey  the  Qraphotype  Company  (the  new 
eompany)  for  the  pnrpoBe  of  acquiring  the  entii^  oapital  stoek  of 
the  old  eoQipany  and  the  owership  of  the  patents  and  other  potontB 
belonging  to  it,  and  the  agreement  provides  that  on  or  before  May 
23,  1899,  Taylor  &'Co.  ahodld,  in  tlie  event  thvt  their  examinstion 
into  the  validity  of  tliie  pafamtB  proved  satigfaetory,  purchase  :from 
Hyde  10,000  ^Iwras  of  the  preferred  «took  and  10,000  shares  of  the 
common  «toek  of  the  new  company ;  that  the  new  company  was  to 
have  25,000  shores  of  the  par  value  of  >$100  each-  of  the  preferred^took 
and  25,000  daores  of  the  par  vaJne  of  $100  eadi  of  tlie  oomnion 
stoek ;  that  tlie  new  company  was  to  issue  to  Hyde  ^^9  shares  of 
preferred  stock  and  25,000  shares  of  the  common  stock,  for  wfaidi 
Hyde  was  to  deliver  to  the  new  company  the  10,100  shores  of -stoek 
of  the  old  company  wod  $374^,000  in  cash,  Hyde  to  procure,  by  p«r- 
diase  or  exchange,  all  of  the  balaciee  of  the  -stock- of  ihe  old -com- 
pany, amounting  to  9,900  shares,  and  to  transfer  it  to  tjie  new 
company,  and  for  eaohsliare  of  «todk  of  the  oldcompany  Hyde  was 
to  receive  of  the  amount  issued  to  iiim  by  the  new  company  one 
share  of  preferred  stock  and  one  share  of  common  stock  ;  tlmt  in  the 
event  that  Hyde  was  unable  to  acquire  all  of  the  stock  of  the  old 
company  by  the  4th  of  September,  1899,  he  should  on  that  date 
return  to  the  new  company  the  amount  of  common  and  preferred 
stock  to  which  ho  was  not  entitled  under  the  contract.  It  was 
further  provided  that  on  or  before  the  31st  day  of  May,  1899,  Toy- 
lor  &  Co.  would  pay  to  Hyde,  in  tl>e  event  that  their  examinations 
of  the  machinery  and  patents  owned  by  the  company  were  satisfac- 
tory, the  sum  of  $187,500  on  account  of  10,000  -siiaros  of  preferred 
and  10,000  shares  of  common  stock  of  the  new  company,  purchased 
by  them  from  Hyde,  and  that  tlie  remaining  ^$562,500  on  account 
of  such  purchase  was  to  be  paid  by  Taylor  &  Co.  to  Hyde  in  =  three 
equal  installments,  payable  July  1,  1899,  September  1, 1899,  and 
November  1,  1899,  and  Hyde  was  to  deposit  in  a  -trust  company 
10,000  shares  of  the  preferred  stock  and  10,000  shares  of  common 
stock,  to  be  held  by  the  company  for  one  year  from  the  date  of  tlie 
^reement,  and  not  to  be  sold  within  that  time.  This  ogreeuaeiit 
was  signed  on  the«ixth  day  of  May,  and  after  it  was  signed  Hyde  had 
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an  interview  with  tlie  plaintiff  at  hi6  oflioe,  when  a  new  agreement 
was  made,  which  the  plaintiff  alleges  was  induced  by  false  and 
frandnlent  representations  of  Hyde,  and  which  the  court  below  has 
found  was  void  becanse  of  soch  representations. 

It  does  not  seem  to  be  disputed  that  if  the  new  agreement  of 
May  8,  1899,  is  binding  upon  the  plaintiff,  this  action  cannot  be 
maintained,  and  the  right  of  the  plaintiff  to  require  an  accounting 
from  Hyde  under  the  original  agreement  of  March  twentyHseventh 
depends  upon  whether  or  not  the  agreement  of  May  eighth  was 
properly  abrogated.  The  defendant  Hyde,  who  was  corroborated 
by  the  defendant  Qurrison,  denied  having  made  the  representations 
claimed  by  the  plaintiff ;  but  the  court  having  found  that  such  rep- 
resentations were  made,  we  must  assume  that  Hyde  did  make  the 
representations  testified  to  by  the  plaintiff ;  and  the  question  first  pre- 
sented is  whether  those  representations  were  proved  to  be  false  so  that 
a  contract  based  upon  them  was  fraudulent  as  against  the  plaintiff. 

To  determine  whether  or  not  those  representations  were  false,  it 
is  necessary  to  determine  just  what  interest  tlie  plaintiff  had  at  the 
time  of  his  interview  with  Hyde  which  resulted  in  this  agreement 
of  May  eighth.  By  the  contract  with  Taylor  &  Co.,  Hyde  was  to 
get  for  the  10,100  shares  of  stock  of  the  old  company  and  the  pay- 
ment to  the  new  company  of  $374,000  in  cash,  10,100  shares  of  pre- 
ferred stock  and  10,100  shares  of  common  stock  in  the  new  com- 
pany. This  sum  of  money,  I  assume,  would  be  the  working  capital 
which,  under  the  letter  of  March  twenty-seventh,  was  to  be  paid  to 
the  new  company  and  deducted  from  the  proceeds  of  the  sale  of 
the  stock  of  the  new  company  which  was  to  be  issued  to  Hyde  in 
lieu  of  the  10,100  shares  of  stock  of  the  old  company.  The  agree- 
ment with  Taylor  <fe  Co.  was  not  absolute,  but  depended  entirely 
upon  an  examination  of  the  patents  and  machinery  proving  satisfac- 
tory to  Taylor  &  Co.  Hyde  was  entitled  to  receive  for  the  stock 
of  the  old  company  $22.75  per  share,  amounting  to  $229,725.  He 
was  required  to  pay  in  cash  to  the  new  company  $374,000.  Taylor 
&  Co.  had  agreed  to  pay  for  20,000  shares  of  stock  (10,000  of  pre- 
ferred, 10,000  of  common),  if  things  were  satisfactory,  $750,000  on 
or  before  November  1,  1899.  Hyde  had  agreed  to  purchase  the 
remaining  stock  in  the  old  company,  for  which  he  was  to  receive 
stock  in  the  new  company  at  the  rate  of  one  share  of  preferred  and 
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one  of  common  for  each  share  of  stock  of  the  old  company ;  and 
the  stock  that  Hyde  was  to  receive  was  to  be  deposited  so  that  it 
could  not  be  sold  or  used  for  one  year. 

It  is  clear  that  under  this  agreement  there  could  be  no  profits 
ascertained  until  the  expiration  of  the  year  from  the  date  of  the 
Taylor  agreement.  Whether  there  would  be  any  profit  at  all 
depended,  ji?r«^,  upon  whether  or  not  Taylor  &  Co.  would  carry  out 
their  contract  which  was  contingent  upon  the  patents  and  machinery 
being  satisfactory  to  them,  and  then  upon  the  price  at  which  the 
stock  that  Hyde  retained  could  be  sold  after  the  expiration  of  the 
year,  so  that  at  the  time  of  the  conversation  between  Hyde  and  the 
plaintiff  there  were  no  profits  upon  the  undertaking  to  which  the 
plaintiff  was  entitled.  The  new  company  was  not  then  organized, 
as  the  date  of  its  organization  was  May  31,  1899.  The  plaintiff  tes- 
tified that  at  that  time  he  knew  that  Hyde  was  negotiating  with 
Taylor  &  Co.  for  the  sale  of  some  of  the  stock  of  the  new  company, 
such  negotiations  having  been  discussed  between  the  plaintiff  and 
Hyde  in  a  general  way,  and  the  plaintiff  knew  that  representatives 
of  Taylor  &  Co.  were  frequently  at  the  office  of  the  company,  and 
the  plaintiff  familiarized  himself,  so  far  as  he  could,  with  what  was 
going  on  between  them  and  Hyde.  The  plaintiff  also  knew  that 
Hyde  had  employed  Mr.  E.  N.  Dickerson,  a  patent  attorney,  and 
had  made  an  agreement  with  him  by  which,  for  services  rendered, 
Dickerson  was  to  have  twenty  per  cent  of  the  net  profits  of  the 
transaction  and  knew  that  the  new  company  had  not  been  formed. 
The  plaintiff,  with  this  knowledge,  after  the  agreement  with  Taylor 
&  Co.  had  been  executed,  saw  Hyde,  and  the  plaintiff  testified  that 
Hyde  said  to  him,  "Now,  Spier,  I  want  you  to  accept  ten  per 
cent  instead  of  fifteen."  This  the  plaintiff  objected  to,  when  some 
discussion  followed,  and  Hyde  then  said,  "  Well,  the  profits  of  the 
pool  are  only  about  2,475  shares  and  your  percentage  of  that  would 
be  about  361  and  a  fraction,"  and  then  Hyde  offered  the  plaintiff 
875  shares,  which  the  plaintiff  accepted  on  Hyde's  representation 
that  the  profits  of  the  pool  were  only  about  2,475  shares.  Spier 
also  testified  that  Hyde  said  that  Taylor  &  Co.  had  made  other  exac- 
tions in  regard  to  the  shares  of  stock  that  they  were  to  purchase, 
and  that  this  was  the  basis  for  the  statement  that  the  pool  profits 
would  be  2,475  shares  of  the  stock. 
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Afisaming  that  snch  a  statement  was  made,  it  must  be  apparent 
that  the  plaintiff  understood  that  this  statement  of  profits  was  a 
mere  estimate  based  upon  what  was  the  expected  resolt  of  the 
n^otiations  with  Tajlor.     The  plaintiff  knew  that  no  new  corpora- 
tion had  been  organized.     He  also  knew  that  under  his  agreement 
he  was  entitled,  not  to  any  amount  of  stock,  but  to  the  net  profits 
to  be  realized  bj  a  sale  of  the  stock  of  the  new  company  received 
for  the  10,100  shares  of  the  stock  of  the  old  company  after  all 
expenses  had  been  paid  and  a  working  capital  had  been  provided 
for  the  new  company.    The  defendant  testified  that  the  plaintiff 
had  knowledge  of  the  terms  of  the  contract  with  Taylor.    That  the 
plaintiff  denied,  but  he  knew  perfectly  well  that,  under  his  contract, 
there  could  be  at  that  time  no  statement  of  the  profits  to  a  percent- 
age of  which  he  was  entitled.     He  also  knew  that  under  no  condi- 
tion would  he  be  entitled  to  any  number  of  shares  of  the  stock  of 
the  new  company,  but  only  to  fifteen  per  cent  of  the  net  profits 
after  all  of  the  stock  issued  to  Hyde  in  lieu  of  his  10,100  shares  of 
stock  of  the  old  company  had  been  sold.    Assuming  that  the  con- 
tract with  Taylor  &  Co.  was  carried  out,  was  it  at  all  certain  that 
there  would  be  any  profits  upon  the  final  completion  of  the  con- 
tract?   That  would  necessarily  depend  upon  the  amount  that  it 
would  cost  Hyde  to  procure  the  additional  stock  of  the  old  company 
and  the  amount  for  which  he  would  be  able  to  sell  the  stock  of  the 
new  company  after  the  year  had  expired,  during  which  time  it  was 
to  be  deposited  with  the  trust  company.    With  the  knowledge  that 
the  plaintiff  had  of  the  transaction,  it  is  clear  that  the  plaintiff  did 
not  understand,  and  could  not  have  understood,  that  Hyde  rep- 
resented at  that  time  that  there  was  any  profit  in  the  transaction 
to  which  the  plaintiff   was  then  entitled,   or  that  Hyde's  state- 
ment was  anything  more  than  a  proposition  to  accept  a  certain 
amount  of  preferred  and  common  stock  of  the  new  company  in 
lieu  of  the  fifteen  per  cent  of  the  cash  profits  of  the  transaction 
after  all  the  stock  that  was  issued  to  Hyde  in  lieu  of  the  10,100 
shares  of  stock  of  the  old  company  had  been  sold.    And  that  the 
plaintiff  relied  upon  Hyde's  representations  that  the  profit  of  the 
pool  stock  was  at  that  time  2,475  shares,  of  which  he  was  entitled 
to  receive  fifteen  per  cent,  when  the  plaintiff  knew  that  no  company 
had  been  organized  and  was  told  that  Taylor  &  Co.  were  negotiat- 
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log  for  «  pureluige  of  ao  interast  121  the  •eompany  and  had  madeaddi- 
iiooal  detnandfl  for  stock,  is  directly  contradicted  by  the  cooceded 
facts.  Thei:«  eonld  be  uiKler  the  agreement  no  profits  td  the  plain- 
ti£E  at  all  iintil  the  stock  of  tlie  new  company  had  been  issiied  and 
sold,  the  amount  furnished  as  working  capital  determined  and  die 
expenses  paid ;  and  plaintiff  knew  all  this  as  well  as  Hyde  knew  it. 
The  plaintiff  says  that  relying  upon  this  representation  he  made  a 
contract  by  which  lie  agreed  to  acoeipt  S75  shares  of  preferned  and 
875  of  ooinmon  atock  of  the  new  company  in  the  event  of  the  for- 
mation of  that  company,  which  atock  should  be  in  full  for  his  serv- 
ices and  all  demands  under  the  agreement  of  March  27,  1899,  and 
the  agreement  then  contained  this  clause :  ''  This,  of  coarse,  depends 
upon  tlK3  formation  of  tlie  Goodson  Graphotype  Company  and  the 
carrying  out  of  oar  plans  of  reorganization  as  mentioned  to  yon 
to-day."  This  letter  expressly  states  that  tiie  stock  to  be  given  to 
the  plaintiff  was  to  be  the  «tock  in  a  company  to  be  oiganiaed,  and 
the  form  of  the  undei^tandi]^  whidi  he  aooepted  in  writing  as  per- 
fectly satisfactory  to  him  and  which  by  each  aooeptance  he  adopted,  is 
a  clear  statement  that  the  agreement  to«ccept  this  stock  was  based 
upon  a  plan  of  reorganization  to  be  carried  out  in  Uie  future  which 
Iiad  been  dkcussed  between  Hyde  and  tlie  plaintiff,  and  any  gl:atement 
of  tlie  profits  of  such  an  arrangement  to  be  carried  out  in  the  future 
would  clearly  be  a  statement  of  estimated  or  contemplated  profits  and 
not  a  statement  of  profits  that  had  been  realiaed  or  fixed  which  could 
be  tlie  hm&  oi  a  charge  of  false  or  fraudulent  misrepre3eutatioQ& 

It  is  clear  to  me  that,  accepting  this  whole  conversation  as  testi- 
fied to  by  tlie  plaintiff  as  true,  tliere  is  no  representation  made  as  to 
the  existence  of  profits,  but  a  mere  statement  of  what  it  was  con- 
templated would  be  the  profits  if  the  agreefnent  witli  Taylor  &  Co. 
was  carried  out,  and  that  tlie  plaintiff  could  have  understood  noth- 
ing else  from  the  statement  tliat  was  made  by  Hyde.  JBut  if  it  be 
assumed  tliat  Hyde  did  state  that  the  profits  of  the  pool  at  that  time 
were  only  dboni  2,475  slianes  there  is  no  evidenoe  tliat  thiB  state- 
ment was  false.  It  is  clear  that  it  was  here  intended  that  the  profits 
would  be  2,475  shares  of  the  preferred  and  2,475  of  the  common 
stock,  of  which  plaintiff  would  be  entitled  to  750  shares  of  each. 
What  Hyde  was  to  receive  from  the  transaction  of  the  10,100  shares 
of  stock  of  the  old  oompany  and  what,  as  I  understand,  he  did 
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receive  was  10,100  Bhares  of  -preferrei  stock  and  10,100  Bhares  of 
common  stoclc.  ^ut  it  was  not  agreed  that  the  plaintiff  should 
Keceiv.e  fifteen  per  cent  of  the  stock  that  Hjde  was  to  iraoeive 
for  :the  10,100  fihares  of  the  oM  -stook  that  be  transferred  to 
fhe  compadiy.  There  is  certainly  nothing  in  tliis  evidence 
to  show  tliat,  after  deducting  the  amount  of  stock  necessary  to  pro- 
cure the  sums  of  money  required  to  pay  the  twenty-two  dollars  and 
eeventy-iive  cents  .per-share,  the  acqpoDseB  and  ihe  working  capital, 
there  would  "be  «ny  more  €*©ck  to  divide  among  those  who  were 
entitled  to  the  proceeds  of  the -profits  realized,  than  that  stated  by 
Hyde,  if  stock  instead  of  casli  was  to  be  distributed.  Tliere  is 
nothing,  therefore,  to  £how  or  that  tends  to  show  that  at  the  tim« 
this  fitatement  was  made  it  msB  a  faJse  etaitenient  -of  the  proiits  to  an 
interest  in  which  the  pladrrtiff  was  entitled.  Assuming  that  the 
plaintiffs  story  is  true,  I  think  the  statement  made  by  Hyde  was 
necessarily  made  as  an  estimate  of  what  the  profits  would  be  in  tlie 
future  if  the  traJMaetion  was  oorried  out.;  that  it  was  -so  underatood 
bythe  plarintsff ;  that  thare  is  no  fividenee  that  at  thattime  that  Btfvte- 
ment  i^ras  false,  and  -fliat  tlie  finding  of  the  court  that  the  agreement 
of  May  8, 1899,  was  induced  Ijy  fraud  was  unsupported  by  tlie  evi- 
dence, and  for  that  reason  the  judgment  should  be  reversed. 

Judgment  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs  of  appeal. 


The  Jennie  Claekson  Home  for  Children,  Uespondent,  v,  Chesa- 
peake AND  Ohio  Eailway  Company,  Appellant,  Respondent,  and 
RosEfiT  Gibbon,  as  General  Partner  of  tlie  Limited  Partnea'ship 
of  H.  Kniokbrbaokbr  &  Co.,  Appellant. 

'Railroad  bonds  registered  in  Vie  name  of  a  charitable  corporation  — tlie  rigistraiion 
changed  to  bearer  under  an  unautJiorized  transfer  by  its  treasurer  and  a  forged 
resolution — liability  to  tlie  cliaritaMe  corporation  of  the  railroad  company  and  of  a 
brokerage  house  which  witnessed  the  trantfer — liability  of  tJie  brokerage  house  to 
the  railroad  company  —  an  objection  that  tlie  issues  in  an  action  are  triable  at  law 
and  not  in  equity  cannot  be  first  taken  on  appeal. 

A  ailroad  eompamj  iauied  coupon  mortgage  bonds  payable  to  bearer.  The 
bonds  and  the  mortgage  given  to  secure  their  payment  authorized  the  owner 
to  jregistertbe  bondfiinhis  name,  and  provided  that,  if  so  registered,  they  ^ould 
thereafter  be  tixmsJ^xable  only  upon  the  books  of  the  company  by  the  owner 
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in  person  or  by  his  attorney  duly  authorized.  Provision  was  also  made  for  a 
change  in  the  registration  of  the  bonds  so  that  they  should  again  become  pay- 
able to  bearer. 

A  charitable  corporation  purchased  three  of  the  bonds  and  procured  them  to  be 
registered  in  its  name.  Thereafter,  the  treasurer  of  the  charitable  corporation 
who  was  the  custodian  of  the  bonds,  but  who  had  no  authority,  actual 
implied  or  apparent,  to  sell  the  bonds,  without  the  knowledge  of  the  charitable 
corporation,  abstracted  the  bonds  from  the  place  in  which  they  were  kept, 
went  to  the  office  of  a  brokerage  firm  and  told  the  cashier  thereof  that  the 
charitable  corporation  desired  to  sell  the  bonds.  The  cashier  told  the  treasurer 
that  the  bonds  could  not  be  sold  unless  they  were  registered  as  payable  to 
bearer  and  instructed  the  treasurer  to  take  the  bonds  to  the  transfer  agent  of 
the  railroad  company  and  ascertain  how  the  change  in  registration  could  be 
effected. 

Thereupon  the  treasurer  called  upon  the  transfer  agent  of  the  railroad  company 
and  was  informed  that  it  was  necessary  to  furnish  to  the  railroad  company  a 
power  of  attorney  executed  by  the  charitable  corporation  with  the  signature 
thereof  guaranteed  by  a  firm  represented  on  the  New  York  Stock  Exchange 
and  also  a  copy  of  the  resolution  of  the  board  of  directors  of  the  charitable  cor- 
poration authorizing  the  transfer. 

On  communicating  these  facts  to  the  cashier  of  the  brokerage  firm,  the  latter 
filled  out  a  power  of  attorney  authorizing  the  transfer  of  the  bonds  to  bearer. 
The  treasurer  of  the  charitable  corporation  signed  the  power  of  attorney  on 
behalf  of  the  charitable  corporation  in  his  capacity  as  treasurer  and  it  was  wit- 
nessed by  the  cashier  of  the  brokerage  firm.  One  of  the  members  of  the  brok- 
erage firm  also  signed  the  power  of  attorney  with  the  firm  name.  The  treasurer 
then  produced  a  forged  resolution  of  the  board  of  directors  of  the  charitable 
corporation  authorizing  the  transfer  of  the  bonds. 

The  power  of  attorney  and  the  forged  resolution  were  taken  to  the  transfer 
agent  of  the  railroad  company  who  thereupon  registered  the  bonds  as  payable 
to  bearer.  The  bonds  were  then  delivered  to  one  of  the  members  of  the  brok- 
erage firm  who  sold  the  same  and  received  the  proceeds  thereof.  He  turned 
the  proceeds  of  such  sale  over  to  the  treasurer  of  the  charitable  corporation 
and  the  latter  appropriated  them  to  his  own  use. 

Held,  that,  when  the  bonds  were  registered  in  the  name  of  the  charitable  corpora- 
tion, the  negotiability  thereof  was  destroyed,  and  that,  until  the  charitable 
corporation,  or  its  duly  authorized  agent,  transferred  them  or  procured  them 
to  be  registered  as  payable  to  bearer,  the  bonds  occupied  the  same  status  as  any 
other  non- negotiable  obligation  of  the  railroad  company; 

That  the  acts  by  which  the  change  in  the  registration  of  the  bonds  had  been 
effected,  having  been  done  without  the  authority  of  the  charitable  corporation, 
there  had  been,  as  between  the  charitable  corporation  and  the  railroad  company, 
no  change  in  the  ownership  of  the  bonds,  and  that  the  charitable  corporation  was 
entitled  to  recover  from  the  railroad  company  the  bonds  themselves  or  their 
value; 

That  the  railroad  company,  in  case  it  furnished  such  bonds  or  paid  the  value 
thereof,  was  entitled  to  recover  their  value  from  the  brokerage  firm. 
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That  the  charitable  oorpoiation  was  also  entitled  to  recover  the  value  of  the 
bonds  from  the  brokerage  firm. 

Yak  Bbunt,  P.  J.,  and  Inobahax,  J.,  dissented  from  the  latter  proposition. 

Where  two  defendants  sued  by  the  former  owner  of  certain  bonds  issued  by  one  of 
such  defendants,  a  railroad  company,  and  sold  by  the  other  defendant,  a  stock- 
broker, each  answer  the  complaint  and  the  railroad  company  also  asks  aflirma- 
tive  relief  against  the  stockbroker  and  the  case  is  tried  upon  the  issues  so 
formed  as  an  equity  case  before  the  court  without  objection  by  either  defend- 
ant, it  is  too  late  upon  appeal  for  either  defendant  to  insist  that  the  question 
of  the  liability  of  the  defendants  to  the  plaintiff  or  of  the  stockbroker  to  the 
railroad  company  presented  a  legal  liability  which  could  only  be  enforced  in  an 
action  at  law. 

Appeal  bj  the  daf endant,  Robert  Gibson,  as  general  partner  of 
the  limited  partnership  of  H.  Knickerbacker  &  Co.,  from  a  judg- 
ment of  the  Supreme  Conrt  in  favor  of  the  plaintiJS  and  against 
both  defendants,  and  as  between  the  defendants  in  favor  of  the 
defendant  the  Chesapeake  and  Ohio  Railway  Company,  entered  in 
the  office  of  the  clerk  of  the  connty  of  !N'ew  York  on  the  22d  day 
of  July,  1903,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Also  an  appeal  by  the  defendant,  the  Chesapeake  and  Ohio  Rail- 
way Company,  from  that  portion  of  the  said  judgment  providing 
for  the  plaintiff's  recovery  against  said  railway  company. 

Austen  G.  FoXy  for  the  appellant  Gibson. 

John  8.  Sheppardy  Jr.y  for  the  appellant,  respondent  railway 
company. 

Henry  W,  Sackettj  for  the  plaintiff,  respondent. 

Inoraham,  J. : 

The  action  was  brought  in  equity,  the  relief  asked  being  that  the 
defendants  be  required  to  deliver  to  the  plaintiff  bonds  and  coupons 
of  like  kind  and  value  as  those  described  in  the  complaint,  or.  that 
the  defendants  be  required  to  account  to  plaintiff  for  the  value  of 
said  bonds  and  coupons,  and  for  other  and  further  relief.  The 
defendant  the  Chesapeake  and  Ohio  Railway  Company  answered, 
denying  liability,  demanding  that  the  complaint  be  dismissed  and 
asking  that  the  ultimate  rights  of  the  defendant  railway  company 
and  the  defendant  Gibson  as  between  themselves  be  determined 
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and  that  the  CJbeBafieaka^  and  Oliio-  Bailvrajr  Company  ba^te  Bnali 

affirmative  relief  against  said  Gibson  as  ifrinajrbe  entillted'to  receive, 
and  that  it  may  have  such  other  or  further  or  different  relief*  in  the 
promises  as  such  defendant  may  be.  entitled.  tOi  This  anavc^c  was 
secvad  upon  the  defandant  Gibson.  G^bioa.anfl»7ffl»d  andidemaiided 
jadg^ent  that  tlie  oomplaaixt  be  diamiflsed;  Ghv-  thaw  pleadings  tlie 
action'  was*  brought  on  for  trial  at  Special  Terra: 

No  objection  to  the  form  of  the  action  waa  at  any  time  taken,  by 
either  of  these,  defendants^  nor  did  either  of  them. insist  that  the 
action  was  not  properly  triable  as  one  in  equity  or  that  eitheir  party 
was  entitled  to  a  trial  by  a.  jpry.  The  questions  presented  by  the 
pleadings  so  far  as  the  record,  showa  were  submitted*  to  the  trial 
court  and  a  determination  as  to  the  ultimate  liability  of  the  defend- 
ants to  the  plaintiff  and  of  tlie  defendant  Gibson  to  the  railway 
company  was  asked  for.  At  the  end  of  the  plaintiff's  case  and 
again  at  the  end'  of  the  wholei  case,  the  defendants  severally  moved 
to  dismiss  the  complaint  upon  the  ground  that  neither  of  "the  defend- 
ants was  liable  to  the  plaintiff;  and  the  def endantGibson  also  moved 
to  dismiss  the  cause  of  action  set  out  in.  the  answer  of  the  railway 
company  upon  the  ground  that  he  was  not  liable  to  it.  The  railway 
company  asked  fbr  judgment  against  Gibson.  These. motions  were 
taken  under  consideration  by  the  court,  the  parties  submitting  the 
questions  as  to  their  liability  without  obj^acting.  ixi  the  fornx  of 
action.  Upon  appeal  it  is  too  late  for  either  of  the  parties  to  the 
aaticoi*  to- insist  that  the  question]  of  tha  liability  of  tiie  dei%ndBnta.«to 
the  plaintiff,  or  of  the  defendant  Gibson  to  the  Chesapeake  and  Ohio 
Railway  Company,  was  a  legal  liability  which  could  only  be  enforced 
in  an  action  at  law.  By-  this  submission,  the  court  was  justified  in 
determining  the  question  between  the  parties  to  the  action,  irrespec^ 
tive  o£  the  form. in  which  it  was  brought;;  andf  the-  eatent  of.  the 
liability  of  the  defendaata  will  be  tha  only  question  considened  oa 
this^  appeal;. 

After  the  submission,  of  tlie  case,,  tha  court  found:  the  faota  afi<  to 
which  there  was  no  substantial  dispute  and  the  questions  nssolvft 
themselves  into  questions  of  law  upon  the^  faats^  thus  found.  It 
waa  found  that  the  plaintiff  was-  a  domestic  corporation  oi^nLosdi 
for  charitable  purpose,  and  the  defendant  Uie  Chesapeake  and  Ohic^* 
Railway  Company  was  a  foreign  corporation  having  &regi^y  or  trans- 
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f er  offioa  in  the  aify  af  New  York ;  that  its  transfer  agents  werfr  J.  P. 
Morgaoi  &*  C<k,  a  Boember  of  wboee  firm  was  a  member  of  the  !N«w 
York  Stoek  Eseluuige ;  that  tlae  defendant  Gribeoii  was  tiie  general 
partner  of  tke  limited  eopartnoarship  of  Knickerbaeker  &  Co.,  stoek- 
brokava  doing  basinets  in  the  eitj  of  New  York,  tbe  defendant 
Gibson  being  a  member  of  the  !N«w  York  Sto^  Exchange.  In 
April,  1398,  the  plaintiff  purchased  and  caused  to  be  registered  in  its 
name  on  tke  bodes  of  the  defendant  the  Chesapeake  and  Ohio  Rail- 
waj  Corapanj  threa  bonds  iseoed  hj  the  railway  companj,  of  the  par 
vaLne  of  $1,000  each,  dne  in  1993  to  secure  the  payment  of  which 
a.  mortgage  was  executed  bj  the  defendant  railway  company.  These 
bonds  when  registered  could  only  be  transferred  on  the  books  of  the 
eompaoy  by  the  roistered  holder  thereof  or  by  his  attorney  dnlj 
anthoriaed.  At  the  time  of  the  pnrchase,  Charles  J.  Townsend 
was  treasnrer  of  the  plaintiff  ctorporation,  and  he  reported  the  par> 
ehase  and  r^istration  of  these  bonds  to  the  directors  of  the  plain- 
tifE,  and  their  purchase  and  registratioQ  in  the  name  of  the  plaintiff 
corporation  was  approved ;  these  registered  bonds  were  kept  in  a 
safe  hired  by  the  plaintiff  corporation  in  the  vanlts  of  a  bank  in  the* 
city  of  Kew  York.  To  this  box  both  the  president  and  treasurer 
of  the  oovperaticHi  had  access.  On  March  12, 1900,  one  Leseetls  was 
ttlacted  treasurer  of  the  plaintiff  corporation  and  oontinned  in  that 
office  until  March  ^\,  1902.  On  March  1%  1902^  Lessells  went  to 
the  office  of  the  defendant  Gibeon  with  these  three  bonds  of  the 
Chesapeake  and  Ohio  Eailway  Company,  registered  in  the  name  of 
die  plaintiff  corporation,  and  told  ichn  F.  Busch,  the  cashier  of  the 
defendant  Gibson,  that  the  plaintiff  desired  to  sell  these  bonds. 
Bnsck  told  Leesells  that  before  the  bonds  conld  be  sold  they  mast  be 
registered  as  payable  to  bearer,  and  instrticted  Lessells  to  take  tlie 
bends  to  the  taransfer  agent  of  the  defendant  corporation  and  ascer- 
tain  how  the  change  to  bearer  conld  be  effected,  whereupon  Lessells 
called  upon  the  transfer  agent  of  the  defendant  corporation  and  was 
informed  by  such  transfer  agent  that  it  was  necessary  to  f nmisli  to 
tiie  defendant  corporation  a  power  of  attorney  executed  by  the 
pkdntifi  corporation  and  the  signature  therecm  guaranteed  by  a  firm, 
one  of  whose  members  was  a  member  of  the  Kew  York  Stock 
£xehange,  and  also  a  copy  of  the  resolution  of  the  board  of  directors 
of   the  plaintiff   cor}X)ration   authorizing   tlie  transfer.     Lessells 
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returned  to  Gibson's  office  and  told  Bnsch  that  the  transfer  agents 
required  a  copy  of  the  minutes  of  the  directors  authorizing  the  trans- 
ier  and  a  power  of  attorney.  Busch,  therefore,  filled  out  a  power  of 
attorney,  authorizing  the  transfer  of  the  bonds  of  the  Chesapeake 
and  Ohio  Railway  Company  to  bearer,  which  was  signed  by  Lesselk, 
"The  Jennie  Clarkson  Home  for  Children,  George  "W.  Lesseils, 
Treas.,"  and  witnessed  by  Busch,  and  Gibson  signed  the  power  of 
attorney  with  the  firm  name  of  Enickerbacker  &  Co.  Lessells  also 
produced  what  purported  to  be  a  resolution  of  the  board  of  directors 
of  the  plaintifiE  corporation  authorizing  the  transfer  of  the  bonds,  to 
which  there  was  forged  the  name  of  the  secretary  of  the  plaintiff  cor- 
poration, and  to  which  there  was  affixed  a  forged  seal  of  the  plaintiff 
•corporation.  No  such  resolution  was  ever  adopted  by  the  plaintiff 
•corporation,  nor  did  the  defendant  corporation  or  any  of  its  oflicers 
or  members,  except  Lessells,  have  any  knowledge  of  the  transaction. 
Lessells  procured  the  bonds  from  the  safe  deposit  box  of  the  plain- 
tiff corporation  without  the  knowledge  of  its  officers  or  directois, 
and  had  no  authority  whatever,  either  under  its  by-laws  or  from 
its  directors  or  officers  to  dispose  of  them  in  any  way.  This  power 
of  attorney  transferring  the  bonds  and  the  forged  copy  of  the  spuri- 
ous resolution  were  taken  to  the  transfer  agent  of  the  railway  com- 
pany, and  thereupon  the  bonds  were  transferred  to  bearer ;  and  the 
bonds  so  transferred  were  delivered  to  the  defendant  Gibson,  who 
«old  the  same  and  received  the  proceeds  thereof.  Gibson  thereupon 
drew  a  check  to  the  order  of  George  "W.  Lessells,  treasurer,  who 
indorsed  it,  whereupon  Enickerbacker  &  Co.  cashed  the  check  and 
paid  the  amount  in  cash  to  Lessells  and  took  his  receipt  therefor. 
Lessells  appropriated  the  money  to  his  own  use,  and  the  plaintiff 
never  received  the  proceeds  of  the  sale  of  the  bonds.  Immediately 
upon  the  discovery  of  Lessells'  acts  the  plaintiff  made  a  claim  against 
the  railway  company  and  against  Knickerbacker  &  Co.  for  the  value 
of  the  bonds,  and  liability  therefor  having  been  denied,  this  action 
-was  brought. 

The  court  having  found  these  facts,  directed  judgment  that  "the 
^lefendants,  Chesapeake  and  Ohio  Railway  Company  and  Robert 
Gibson,  as  general  partner  of  the  limited  partnership  of  H.  Knick- 
vcrbacker  &  Co.,  replace  and  pay  over  to  the  plaintiff  three  certain 
bonds  issued  by  the  defendant  Chesapeake  and  Ohio  Railway  Corn- 
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pi^jjy  «  «  «  Qj.  bonds  of  like  kind  and  value;  or  in  default 
thereof,  that  the  said  defendants  pay  to  the  said  plaintiff  the  sum 
of  three  thousand  two  hundred  and  sixtj-two  and  60/100  dollars 
($3,262.50),  the  value  of  said  bonds  and  of  said  coupons  that 
matured  between  March  12,  1902,  and  June  5,  1908,  together 
with  interest  thereon  from  the  Sth  day  of  June,  1903 ;"  and  it  was 
further  '^  ordered,  adjudged  and  decreed,  that  in  case  the  defendant 
Chesapeake  and  Ohio  Railway  Company  shall  be  required  to  pay 
the  within  judgment  or  any  part  thereof,  the  defendant  Robert 
Gibson,  as  general  partner  as  aforesaid,  shall  repay  to  the  said 
defendant  Chesapeake  and  Ohio  Railway  Company  the  amount  so 
paid  by  it  on  said  judgment  as  aforesaid,"  and  in  pursuance  of  this 
direction  judgment  was  entered. 

There  are  three  questions  presented  on  this  appeal :  Jf^irst,  as  to 
the  liability  of  the  Chesapeake  and  Ohio  Railway  Company  to  the 
plaintiff ;  second^  as  to  the  liability  of  the  defendant  Gibson  to  the 
plaintiff,  and  thirds  as  to  the  liability  of  the  defendant  Gibson  to 
the  railway  company  for  the  amount  that  it  should  be  required  to 
pay  to  the  plaintiff.  We  will  first  discuss  the  right  of  the  plaintiff 
to  recover  from  the  Chesapeake  and  Ohio  Railway  Company  the 
value  of  the  bonds. 

When  these  bonds  were  issued  they  were  what  are  ordinarily 
known  as  coupon  bonds,  payable  to  bearer,  and  in  this  form  they 
were  negotiable  and  passed  by  delivery  to  a  holder  for  value  with- 
out notice  of  any  defect  in  the  title  of  the  transferrer.  In  the  bonds 
and  the  mortgage  to  secure  their  payment  there  was  a  provision 
which  authorized  the  holder  of  the  bonds  to  register  them  in  his 
name  so  that  their  negotiability  was  destroyed.  Each  bond  con- 
tains this  provision :  "  This  bond  may  be  registered  on  the  books  of 
the  Railway  Company,  at  its  office  or  agency  in  the  city  of  New 
York,  and  if  so  registered  it  will  thereafter  be  transferable  only 
upon  the  books  of  the  Company  by  the  owner  in  person,  or  by  attor- 
ney, duly  authorized,  unless  the  last  preceding  transfer  shall  have 
been  to  bearer,  and  transferability  by  delivery  thereby  restored." 
And  the  mortgage  to  secure  these  bonds  contained  the  following 
provision :  "  And  it  is  further  mutually  agreed  that  the  said  Chesa- 
peake and  Ohio  Railway  Company  shall  and  will  keep  a  register  or 
App.  Div.— Vol.  XCIl.        32 
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registers  of  bondfi  iasned  hepennder  at  its  office  or  agencj  in  thecitj 
of  New  York  *  *  *  and  that  an  j  holder  or  liolders  of  any  of 
the  ooupoQ  bonds  issued  under  the  provisions  hereof  may  register 
his  or  their  bond  or  bonds  upon  presenting  the  same,  and  that  whea 
a  bond  simll  be  so  registered  the  person  or  persons  in  whose  name 
or  names  the  same  shall  be  refcistered  shall  be  deemed  and  regarded 
as  the  owner  or  owners  thereof  for  all  purposes,  and  payment  of  or 
on  acooant  of  the  principal  sum  in  such  registered  bond  mentioned 
shall  thereafter  be  made  to  such  person  or  persons,  his  or  their  order 
only,  and  all  such  payments  so  made  shall  be  valid  and  effectual  to 
satisfy  and  discharge  the  liability  upon  such  bond  to  the  extent  of 
the  sum  or  sums  so  paid,  provided  that  such  registry  may  be  changed, 
and  the  bond  so  registered  be  transferred,  upon  presentation,  with  the 
written  order  of  the  person  or  persons  in  whose  name  or  names  the 
same  shall  stand  roistered,  properly  authenticated,  to  the  person 
or  persons  whose  name  or  names  shall  in  such  written  order  be  ood- 
tained  to  that  end ;  and  thereafter  the  person  or  persons  to  whom 
such  bond  shall  have  been  so  transferred  as  aforesaid  shall  be  held  to 
be  the  owner  or  owners  thereof  with  all  the  incid^ital  rights  and 
powers,  and  such  trtmsfers  may  be  made  from  time  to  time  as  the 
registered  owner  or  owners  of  any  such  bond  for  the  time  being 
may  direct  as  aforesaid ;  and  the  registered  owner  or  owners  shall 
also  have  the  right  to  register  any  of  the  bonds  registered  in  hi«  or 
their  names  as  payable  to  bearer,  in  which  case  the  transferability 
by  delivery  shall  be  restored  and  lie  principal  thereof  be  payable 
to  the  person  presenting  the  same." 

Thus  when  these  bonds  were  registered  as  the  property  of  the 
plaintiff,  they  became  payable  to  the  phdntifi  only,  and  could  be 
transferred  only  upon  the  books  of  the  company  by  the  plaintiff  or 
its  authorized  agent.  The  railway  company  became  thus  an  obligor 
indebted  to  the  plaintiff  in  the  amount  represented  by  these  bonds, 
upon  which  indebtedness  it  agreed  to  jMiy  interest  as  therein  pro- 
vided and  the  principal  upon  maturity.  Until  the  plaintiff  assigned 
or  transferred  the  bonds,  that  relation  between  it  and  the  Chessr 
peake  and  Ohio  Kailway  Company  continued.  The  provision 
authorizing  the  bonds  to  be  retransferred  to  bearer  had  no  effect 
upon  this  obligation  of  the  defendant  until  such  transfer  was  acto- 
ally  made  by  the  plaintiff  or  its  authorized  agent     The  discussion 
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by  the  railway  company  as  to  the  effect  of  this  provision  for  regis- 
tration and  for  the  transfer  of  title  by  the  registered  owner  of  the 
bonds  seems  to  mo  to  leave  out  of  view  the  formal  legal  relations 
that  exist  between  the  owner  of  the  bonds  in  whose  name  they  have 
been  roistered  and  the  corporation.  There  was  nothing  unusual  in 
that  relation;  the  railway  company  simply  owed  the  registered 
owner  of  the  bonds  a  sum  of  money  which  it  had  agreed  to  pay  as  in 
the  bond  provided,  which  was  not  negotiable.  The  transfer  of  tliis 
obligation  was  restricted  by  the  provision  in  the  obligation  itself 
and  the  mortgage  executed  to  secure  it.  The  responsibility  upon 
such  an  obhgation  is  not  at  all  different  from  tliat  upon  a  bond 
secured  by  a  mortgage,  or  other  non-negotiable  obligation,  and  it 
was  evidently  the  intention  to  assimilate  the  riglit  of  transfer  and 
retransfer  of  the  bonds  when  registered  to  tlie  transfer  of  shares  of 
stock  in  an  incorporated  company,  and  the  effect,  I  think,  of  tliia 
arrangement  was  to  place  registered  bonds  and  shares  of  stock  of 
a  corporation  upon  a  similar  footing  as  to  the  requisites  necessary 
for  a  transfer,  so  that  the  owner  of  the  bonds  when  registered  should 
be  protected  from  loss,  theft  or  embezzlement 

If  this  is  a  correct  view  of  the  relation  that  existed,  the  solution 
of  the  right  of  the  plaintiff  to  a  judgment  against  the  railroad  com* 
pany  is  dear.  The  plaintiff  has  never  authorized  the  transfer  of 
these  bonds.  Its  treasurer  had  no  express  power  to  transfer  them^ 
By  article  7  of  the  by-laws  of  the  corporation,  the  duties  and  powers 
of  the  treasurer  are  defined.  It  was  directed  that  he  should  ^'  have 
charge  of  and  be  responsible  for  all  deeds,  contracts  and  securities, 
and  all  moneys  belonging  to  the  corporation,  from  whatever  source 
derived,"  and  by  article  8  it  is  provided  that  '^  the  finance  committee 
shall  aid  the  treasurer  in  managing  the  funds  of  the  corporation. 
No  bUl  shall  be  paid  without  their  approval,  unless  otherwise 
ordered  by  the  board."  Charge  of  the  securities  of  the  corporation 
18  given  to  the  treasurer,  and  he  is  responsible  for  them ;  but  tliey 
are  given  in  his  charge  to  be  preserved,  not  to  be  sold  or  disposed 
of.  The  obligation  to  keep  is  distinct  from  a  right  to  sell,  and 
imposing  upon  a  trustee  or  agent  charge  of  and  responsibility  for 
secnrities  implies  the  duty  to  protect  and  care  for  them,  inconsistent 
with  a  right  to  sell  and  dispose  of  them.  The  treasurer  of  such  an 
institution  has  none  of  the  powers  of  the  active  manager  of  a  cor* 
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poration  whose  business  it  is  to  purchase  and  sell  securities  or  to 
transact  a  general  banking  business,  as  in  the  case  of  the  president 
or  cashier  of  a  bank.     Sncli  a  corporation  is  not  engaged  in  business 
requiring  the  active  interference  of  its  officers,  and  the  cases  which 
refer  to  the  implied  power  of  an  executive  officer  of  a  bank  or  trad- 
ing corporation  have  no  relation  to  the  officers  of  such  a  corpora- 
tion as  the  plaintiff.     There  is  nothing  in  this  by-law  that  could 
possibly  be  construed  as  giving  to  the  treasurer  or  any  of  its 
officers  a  power  to  sell  or  dispose  of  its  securities.     There  was  no 
evidence  that  the  plaintiflE  had  given  any  implied  authority  to  sell  or 
dispose  of  its  securities  to  Lessells.     It  was  not  proved  that  the 
treasurer  had  ever  sold  any  of  the  plaintiflPs  securities  without 
authority  from  the  corporation  and  that  such  an  act  had  been  rati- 
fied by  the  corporation  or  its  directors.     None  of  the  facts  which 
justify  a  finding  that  the  corporation  had  vested  its  treasurer  with 
any  apparent  authority  over  these  securities  were  proved,  nor  did 
the  railroad  company  rely  upon  any  apparent  authority  that  had 
been  conferred  upon  the  treasurer  by  virtue  of  his  position,  for  the 
railroad  company  required  of  the  treasurer  that  he  produce  a  resolu- 
tion of  the  board  of  directors  authorizing  a  transfer  of  tlie  bonds. 
This  was  a  recognition  by  the  railroad  company  or  its  transfer 
agents  of  the  necessity  of  an  act  of  the  corporation  to  authorize  the 
transfer  of  the  securities.     That  the  railroad  company  accepted  a 
forged  copy  of  a  resolution  does  not  aflEect  this  question.     The 
transfer  agent  correctly  assumed  that  the  treasurer  as  such  had  no 
power  to  make  the  transfer,  and  required  proof  that  such  transfer 
was  authorized  by  the  corporation.     The  proof  that  it  accepted 
was  spurious  and  not  sufficient  for  the  purpose,  but,  in  the  face  of 
this  requirement,  it  certainly  cannot  be  said  that  the  corporation 
relied  in  any  way  upon  the  authority  of  the  treasurer  to  make  a 
transfer  without  corporate  action.     The  plaintiff,  therefore,  never 
authorized  the  transfer  of  these  bonds,  and  the  power  of  attorney 
authorizing  the  transfer  was  never  executed  by  the  plaintiff  corpo- 
ration.   It  purported  to  be  signed  with  the  name  of  the  corporation 
by  Lessells  as  treasurer,  but  the  signature  was  unauthorized.     The 
railroad  company  or  its  transfer  agent,  however,  having  no  knowl- 
edge of  the  treasurer  or  his  authority,  required,  in  addition  to  the 
presentation  to  it  of  the  corporate  act  authorizing  the  transfer,  that 
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the  power  of  attorney  should  be  guaranteed  by  a  banking  house,  a 
member  of  which  was  a  member  of  the  New  York  Stock  Exchange, 
and  upon  that  power  of  attorney  being  thus  guaranteed,  they  made 
the  transfer. 

As  between  the  raiboad  company  and  the  plaintiff  all  of  this  was 
without  authority  from  the  plaintiff,  and  the  railroad  company,  act- 
ing upon  these  instruments  to  which  the  name  of  the  plaintiff  had 
been  forged  and  which  was  not  binding  upon  the  plaintiff,  the 
result  was  that  there  never  was  as  between  the  plaintiff  and  the  rail- 
road company  any  change  of  ownership  or  title  to  the  obligation  of 
the  railroad  company.  The  plaintiff  is  still  the  owner  of  the  obliga- 
tions and  still  entitled  to  enforce  them  against  the  railway  company ; 
that  the  railroad  company  has  placed  itself  in  a  position  that  it  is 
required  to  recognize  others  as  the  owner  of  bonds  that  it  had 
issued  is  no  concern  of  the  plaintiff,  and  the  plaintiff  is  entitled  to 
recover  from  the  railway  company  either  the  bonds  or  their  value. 
It  is  hardly  necessary  to  cite  authorities  to  sustain  this  proposition, 
as  it  soems  to  me  that  it  only  requires  a  statement  of  the  relation 
that  e:ast8  between  the  plaintiff  and  the  railway  company  to  deter- 
mine the  legal  obligations  of  the  railway  company  to  the  plaintiff. 
The  railway  company  was  indebted  to  the  plaintiff  for  the  sum  of 
money  represented  by  the  bonds ;  the  plaintiff  has  never  transferred 
that  indebtedness,  and  the  railroad  company  is  still  indebted  to  the 
plaintiff  for  the  amount  due  on  the  bonds  and  interest. 

The  only  case  in  this  State  to  which  our  attention  has  been  called 
which  discussed  the  legal  effect  of  the  registration  of  coupon  bonds 
is  Cooper  v.  lUmois  Central  JR.  JR.  Co.  (38  App.  Div.  22),  where 
the  judgment  was  affirmed  by  this  court  upon  the  opinion  of  Mr. 
Hamilton  Odell  as  referee.  The  action  was  brought  on  twelve 
bonds  of  the  Illinois  Central  Railroad  Company,  which  contained 
substantially  the  same  provisions  as  those  contained  in  the  bonds  in 
question.  The  bonds  had  been  registered  by  the  executor  of  the 
estate  of  Mary  T.  "Wood.  There  were  two  trustees  of  the  estate, 
who  held  these  bonds  and  other  property  in  trust.  One  of  the  trus- 
tees obtained  possession  of  the  bonds  without  the  knowledge  of  his 
ootmstee,  presented  them  to  the  railroad  company  and  caused  them 
to  be  transferred  to  bearer,  sold  them  and  misappropriated  the  pro- 
ceeds ;  and  it  was  held  that  the  railroad  company  was  liable  to  the 
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-owners  of  the  bonds.  This  decision  which  we  approved  on  appeal 
sustains  that  view  before  expressed  as  to  the  relation  that  existed 
between  the  holders  of  the  registered  bonds  and  the  corporation 
that  has  issued  them,  and  so  far  as  it  goes  is  an  authority  for  the 
plaintiff.  The  railroad  company  had  knowledge  of  the  fact  that 
these  bonds  were  owned  by  and  registered  in  the  name  of  the  plain- 
tiff, and  a  person  representing  himself  as  treasurer  of  the  plaintiff 
sought  to  have  the  bonds  transferred ;  the  railroad  company  accepted 
the  proof  submitted  as  to  his  actual  authority  to  make  the  transfer, 
and  upon  the  well-recognized  rules  of  agency  the  right  to  make  the 
transfer  must  stand  or  fall  upon  the  sufficiency  of  his  authority  to 
make  such  transfer.  If  it  turned  out  that  the  agent  has  no  actual 
authority  and  there  was  no  act  of  the  owner  that  estopped  it  from 
disputing  his  authority,  it  would  seem  to  follow  that  the  railroad 
corporation  was  responsible  for  the  unauthorized  transfer. 

It  is  contended  by  the  railroad  company  that  the  removal  of  the 
registry  was  not  the  proximate  cause  of  the  plaintiff's  loss.  But 
this,  I  think,  begs  the  question.  The  plaintiff  was  the  legal  owner 
of  these  bonds,  and  the  railroad  company  was  indebted  to  it  for  the 
amount  of  the  bonds.  The  plaintiff  has  never  assigned  or  transferred 
these  bonds  or  the  obligations  of  the  railroad  company  to  it^  and  that 
relation  still  exists.  The  railroad  company  in  transferring  the  bonds 
upon  its  books  to  the  bearer,  who  was  the  person  who  presented 
them  for  transfer,  without  the  authority  of  the  plaintiff,  has  in  effect 
placed  itself  in  such  a  position  that  it  is  liable  to  the  bolder  of  the 
bonds  to  whom  they  have  been  transferred.  But  the  plaintiff  has  not 
authorized  that  transfer,  and  as  to  the  plaintiff  it  was  an  illegal  and 
unauthorized  act,  and  the  plaintiff  has  the  right  to  insist  upon  the 
railway  company's  performing  its  obligations ;  and  upon  its  inabiUty 
to  perform  its  obligation,  in  consequence  of  its  own  act  in  liaving 
transferred  the  bonds  to  third  parties,  then  the  plaintiff  is  entitled 
to  recover  the  value  of  the  bonds. 

The  next  question  presented  is  the  right  of  the  plaintiff  against 
Gibson  as  general  partner  of  the  firm  of  Knickerbacker  &  Co.  In 
this  action  the  plaintiff  has  based  its  right  to  recover  upon  the  fact  that 
Lessells  had  no  authority  to  transfer  these  bonds  or  to  sell  them  and 
no  authority  to  receive  the  proceeds  thereof  when  sold.  He,  there- 
fore, never  acted  as  the  authorized  agent  of  the  plaintiff  in  his  deal- 


Digitized  by 


Google 


CLARK80N  HOME  v.  CHESAPEAKE  &  O.  R.  CO-  503 
App.  Div.]  F1B8T  DsPAmTXUfT,  Mabck,  1904. 

ing  with  either  tlie  railroad  eompany  or  Oibson.  To  impose  sneh  a 
Kability  there  mufit  be  either  a  contract  rdatioD  between  plaintifi 
and  OUxBon  or  Oibson  mnst  be  in  snch  a  position  that  he  owes  a 
dnty  to'the  plaintiff  whidi  he  has  yiolated.  If  the  plaintiff  had  ratified 
Lessells'  act  in  aasnming  authcMitf  to  sell  the  bonds  Gibson  would  then 
be  the  pbdntifPs  agent  and  responsible  to  it  as  snch.  The  plaintifi, 
however,  bases  its  right  to  recover  against  the  railroad  company  upon 
the  fact  that  Lessells  bad  no  authority  to  sell  the  bonds  or  to  trans- 
fer them  upon  the  books  of  the  railroad  company  and  that  the  rail- 
road company  is  liable  becanse  it  acted  upon  the  authority  that 
Lessells  assnmed  when  he  represented  that  he  had  authority  to  act 
for  the  plaintiff  in  transferring  the  bonds.  Tins  latter  position  is 
incoDsifitent  with  a  claim  that  Gibson  is  liable  to  the  plaintiff  for  his 
subsequent  act  in  selling  the  bonds.  There  was  no  relation  between 
Gibson  and  the  plaintiff.  He  had  no  authority  from  the  plaintiff  to 
act  as  a  broker  or  to  sell  the  bonds  to  third  parties  and  was  under 
no  obhgation  to  the  plaintiff  to  protect  it.  He  received  certain 
bonds  issued  by  the  railroad  company  to  bearer  and  sold  them, 
received  the  proceeds  and  paid  them  to  Lessells.  The  transfer  of 
the  plaintiff's  bonds  wae  void  as  between  it  and  the  railroad  com* 
pany  and  plaintiff  was  never  divested  of  its  title  to  them.  It  was 
not  plamtifPs  bonds  that  Gibson  sold  as  plaintiff  still  owned  the 
obligations  of  the  railroad  company.  The  railroad  company  issued 
bonds  payable  to  bearer  to  Lessells.  These  Gibson  sold  for  account 
of  Leesells  and  accounted  to  him  for  the  proceeds,  but  with  this 
transaction  I  do  not  see  that  the  plaintiff  has  anything  to  do. 

The  fact  that  Gibson  guaranteed  the  genuineness  of  the  plaintiff's 
signature  to  the  railroad  company  has  an  important  bearing  upon  Gib- 
son's responsibility  to  the  company  for  any  damage  that  it  sustained 
by  reason  of  a  lack  of  authority  of  Lessells  to  sign  the  power  of 
attorney  on  behalf  of  the  plaintiff ;  but  that  act  can  have  no  bear- 
ing upon  the  liability  of  Gibson  to  the  plaintiff,  as  that  guaranty 
was  one  to  the  railroad  company,  not  to  the  plaintiff.  Gibson  guar- 
anteed the  genuineness  of  the  plaintiff's  signature  to  the  power  of 
attorney  and  in  consequence  of  that  guaranty  the  railroad  company 
acted  in  relation  to  the  bonds  registered  in  plaintiff's  name  so  as  to 
render  it  liable  to  the  plaintiff,  but  as  Gibson  was  under  no  duty  or 
obligation  to  the  plaintiff  that  act  it  seems  to  me  can  impose  no 
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obligation  upon  Gibson  in  favor  of  the  plaintiff.  The  complaint 
does  not  allege,  nor  does  the  court  find  any  facts  to  justify  the  judg- 
ment against  Gibson  in  favor  of  the  plaintiff,  either  upon  the  ground 
of  negligence  or  conversion  or  in  replevin,  and  the  failure  to  allege 
either  a  contractual  relation  between  the  plaintiff  and  Gibson  or  any 
neglect  of  Gibson  to  perform  any  duty  that  he  was  under  to  the 
plaintiff,  or  that  Gibson  has  received,  converted  or  detains  the  plain- 
tiff's property  seem  to  me  to  preclude  the  plaintiff  from  recovering 
against  Gibson. 

The  third  question  presented  is  as  to  the  right  of  the  railroad 
company  to  recover  the  amount  that  it  is  compelled  to  pay  to  satisfy 
the  claim  of  the  plaintiff  against  it.  The  fact  that  the  raihroad  com- 
pany or  its  transfer  agent  refused  to  transfer  these  bonds  unless  the 
genuineness  of  the  plaintiff's  signature  to  the  power  of  attorney  was 
guaranteed  by  a  member  of  the  Kew  York  Stock  Exchange,  and 
that  in  compliance  with  this  condition  imposed  by  the  transfer  agent 
of  the  railroad  company  and  in  accordance  with  the  rules  of  the 
New  York  Stock  Exchange,  Knickerbacker  &  Co.  signed  the  power 
of  attorney  to  transfer  the  bonds,  is  not  disputed ;  and  these  facts 
are  found  by  the  court.  The  defendant  does  not  cledm  that  the 
signature  of  his  firm  was  placed  upon  this  power  of  attorney  for  any 
other  reason  than  to  comply  with  the  conditions  imposed  by  the 
transfer  agent  of  the  railroad  company  and  the  rule  of  the  Stock 
Exchange.  Lessells'  signature  to  the  power  of  attorney  was  wit- 
nessed by  fiusch,  the  cashier  of  Knickerbacker  &  Co. ;  but  the  sig- 
nature of  Knickerbacker  &  Co.  to  the  power  of  attorney  was  not 
placed  upon  that  instrument  merely  as  a  witness  to  Lessells'  signa- 
ture. It  is  not  disputed  but  that  Gibson  understood  that  the  sig- 
nature of  his  firm  was  necessary  before  the  bonds  would  be  trans- 
ferred. Busch  testified  "that  he  knew  that  Knickerbacker  &  Co.'s 
signature  to  the  power  of  attorney  would  have  to  be  there  before 
the  bonds  would  be  transferred,  and  that  the  signature  of  a  firm 
who  had  a  member  in  the  Stock  Exchange  was  required  before  a 
transfer  would  be  made.  Gibson  testified  that  he  signed  the  name 
of  his  firm  to  the  power  of  attorney,  but  when  asked  whether  he 
understood  that  it  was  the  custom  of  the  street  that  the  signature  of 
his  house  upon  the  power  of  attorney  guaranteed  its  validity,  his 
counsel  objected  and  that  objection  was  sustained.    It  is  in  evidence 
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that  Bnsch  procured  the  signature  of  Knickerbacker  &  Co.  upon 
this  power  of  attorney  from  Gibson  and  did  it  for  the  purpose  testi- 
fied to  by  him,  and  relying  upon  that  signature  the  railroad  company 
transferred  the  bonds  to  bearer,  having  refused  to  make  such  trans- 
fer without  such  a  guaranty.  The  rule  of  the  Stock  Exchange  is : 
**  An  indorsement  by  a  member  of  the  Exchange  or  a  firm  repre- 
sented at  the  Exchange  on  a  certificate  is  considered  a  guar- 
antee of  the  correctness  of  the  signature  of  the  party  in  whose 
name  the  stock  stands.''  The  transfer  agents  and  Knickerbacker 
&  Co.  were  members  of  the  exchange  and  the  transfer  agents 
refused  to  transfer  the  bonds  without  the  signature  of  a  Stock 
Exchange  house.  This  was,  I  think,  an  express  guaranty  of 
the  genuineness  of  the  plaintiffs  signature  to  the  power  of  attor- 
ney by  Knickerbacker  &  Co.,  not  the  genuineness  of  Lessells'  sig- 
nature, but  the  signature  of  the  plaintiff,  the  owner  of  the  bonds ; 
as  it  was  placed  upon  this  power  of  attorney  for  the  purpose  of 
guaranteeing  to  the  transfer  agent  of  the  railroad  company  the 
genuineness  of  the  plaintiff's  signature,  which  involved  a  guaranty 
of  the  authority  of  Lessells  to  sign  the  power  of  attorney  on  behalf 
of  the  plaintiff,  and  as  the  railroad  company,  acting  upon  that 
guarant}'^,  Gibson  was  liable  to  the  railroad  company  for  any  damages 
that  it  sustained  in  consequence  of  the  signature  of  the  plaintiff  to 
the  power  of  attorney  being  unauthorized.  {Boston  ds  Albany 
Hailroad  v.  Bicha/rdson^  135  Mass.  473.)  The  case  of  Starkey  v. 
Bank  of  England  (App.  Cas.  [1903]  114)  is  directly  in  point.  It 
would  seem  to  follow,  therefore,  that  Gibson  was  responsible  to  the 
railroad  company  for  any  loss  that  it  sustained  in  consequence  of  a 
lack  of  authority  of  Lessells  to  transfer  the  bonds,  and  that  the  rail- 
road company  is  entitled  to  judgment  against  Gibson  for  the  amount 
that  it  is  required  to  pay  to  the  plaintiff. 

I  think,  therefore,  the  judgment  appealed  from  should  be  modi- 
fied by  requiring  the  Chesapeake  and  Ohio  Bail  way  Company  to 
restore  to  tlie  plaintiff  the  three  bonds  which  it  had  illegally  trans- 
ferred, or  in  default  of  the  delivery  of  such  bonds  to  the  plaintiff, 
the  plaintiff  should  have  judgment  for  the  value  of  the  bonds  as 
found  by  the  court,  with  interest,  and  that  the  Chesapeake  and  Ohio 
Railway  Company  is  entitled  to  judgment  against  the  defendant 
Gibson  for  the  amount  that  it  is  required  to  pay  to  the  plaintiff  as 
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the  yaloe  of  the  bon^  with  interest  theteon,  and  as  modilied  the 
judgment  should  be  affirmed^  with  costs  to  the  plaintiff. 

Yak  Britwt,  P.  J.,  coocurred  in  result. 

Hatch,  J.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  Ingbaham  so  far  as  it  dis- 
poses of  the  questions  arising  between  the  railway  company  and  the 
plaintiff,  and  also  between  the  railway  company  and  Gibson.  I  abo 
think  that  the  plaintiff  is  entitled  to  the  judgment  which  it  had 
obtained  against  Gibson.  The  form  wliich  the  trial  of  the  action 
assumed  conferred  authority  upon  the  court  to  award  any  relief 
which  the  facts  warranted,  and  as  it  appeared  that  the  defendant 
Gibson  could  be  made  liable  for  a  conversion  of  the  proceeds  of  the 
bonds,  it  was  proper  for  the  court  to  award  the  judgment  against 
him  which  it  did.  I  am,  therefore,  for  the  aflBrmance  of  the  judg- 
ment in  its  entirety. 

The  judgment  should  be  affirmed,  with  costs. 

Yak  Bsitnt,  p.  J.  and  Inobaham,  J.,  dissented  as  to  defendant 
Gibson. 

Patterson  and  Laughlin,  JJ.  (concurring) : 

We  concur  in  the  opinion  of  Mr.  Justice  Ingraham,  except  so 
far  as  the  liability  of  tlie  defendant  Gibson  to  the  plaintiff  is  con- 
cerned, and  with  respect  to  that  we  concur  in  the  opinion  of  Mr. 
Justice  Hatch. 

Judgment  affirmed,  with  costs. 


Mary  E.  Mahon,  as  Administratrix  de  Bonis  Non  of  Anhtb  Pod- 
more,  Deceased,  Kespondent,  v.  Dime  Savinos  Bank  of  Bbook- 
LTN,  Appellant. 

The  deliwry  of  $anngB  hank  bocka  accompanied  by  the  statement  **  If  1  die,  bury  me 
out  of  this  and  what  ie  left  ie  youre  "  —  ttie  transaction  eoTistitutes  a  gift  causa 
mortis — proof  that  a  particular  bank  book  was  among  those  delivered. 

ErideDce  that  a  woman,  shortly  before  her  death,  while  very  sick,  dellTered  a 
number  of  pass  books  representing  deposits  made  by  her  in  savinga  banks  to  a 
third  person,  at  the  same  time  saying  to  snch  person,  "  I  tbi&k  I  am  dying 
•    •    •    X  gi^e  yQ|2  this.    If  I  die,  bury  me  out  ol  tUa  and  what  ia  left  is 
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yoois,"  is  auficieat  to  establish  a  Ttlid  gift  cauw  wiartu  of  the  aaringa  bank 
depoaits  to  such  third  peraoo. 

Evidence  sufficient  to  identify  a  particular  pass  book  as  being  among  those  deliv- 
ered, considered. 

Van  Bruht,  P.  J.,  dissented. 

Appeal  by  the  dsfendant,  the  Dime  Savings  Bank  of  Brooklyn, 
from  a  judgment  of  the  Supreme  Coort  in  favor  of  tho  plaintiff, 
entered  in  tlie  office  of  the  derk  of  the  county  of  New  York 
upon  the  verdict  of  a  jury,  and  also  from  au  order  entered  in  said 
clerk's  office,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

(7.  iT.  Bovee,  for  the  appellant. 

Edward  ffymea^  for  the  respondent 

McLAUGHLm^,  J. : 

This  action  was  brought  to  recover  a  balance  due  to  the  plain- 
tiff's intestate,  Annie  Podmore,  which,  at  the  time  of  her  death,  she 
had  on  deposit  with  the  defendant  under  the  name  of  Annie  Col- 
well.  The  action  was  originally  brought  by  John  Podmore  as 
administrator,  but  subsequent  to  its  commencement  he  died  and  the 
plaintiff  was  substituted  as  administratrix  de  bonis  non.  The 
answer,  among  other  defenses,  alleged  a  gift  caicsa  mortis  by  Annie 
Podmore  to  one  Bridget  Eeilly  and  payment  by  the  bank  to  her  of 
the  amount  for  which  a  recovery  was  souglit. 

At  the  trial  the  facts  were  undisputed  that,  after  the  death  of  Mrs 
Podmore,  Mrs.  Eeilly  presented  the  passbook  which  the  defendant 
had  issued  to  Mrs.  Podmore  and  demanded  payment  of  the  money 
represented  thereby,  and  that  after  some  negotiations  such  sum  was 
paid  to  her,  but  it  was  insisted  on  the  part  of  the  plaintiff  that  there 
was  no  legal  justification  for  this  payment.  Bearing  upon  this 
claim,  at  the  conclusion  of  the  trial,  two  questions  were  submitted 
to  the  jury:  (1)  Whether  there  was  a  gift  of  the  passbook  and 
money  represented  thereby  to  Mrs.  Eeilly;  and  (2)  whether  the 
evidence  established  the  identity  of  the  book  in  question  as  one  of 
those  given.  The  jury  found  for  the  plaintiff  and  defendant  has 
appealed. 

Upon  the  subject  of  the  gift  the  defendant  read,  under  a  stipu- 
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lation,  the  testimony  given  by  a  Mrs.  Catherine  Hurst  in  an  action 
in  which  the  amount  represented  by  another  passbook  was  involved. 
She  there  testified  in  substance  that  she  was  acquainted  with  Mrs. 
Reilly  and  had  been  with  Mrs.  Colwell  in  her  lifetime  ;  that  on  the 
22d  of  November,  1897,  she  was  at  Mrs.  Reilly's  house  and  there 
saw  Mrs.  Colwell,  who  was  then  very  sick ;  that  Mrs.  ReiEy,  assisted 
by  herself  and  a  Mrs.  Madden,  changed  Mrs.  Colwell's  clothes,  and 
as  they  did  so  they  found  secreted  about  her  waist  a  bag  in  wliich 
there  were  a  number  of  bank  books ;  that  Mrs.  Reilly  then  said  to 
Mrs.  Colwell :  "  Now  you  are  very  sick,  and  she  replied,  *  yes,  I  am 
going  to  die,'  and  she  then  handed  Mrs.  Eeilly  the  bank  books 
which  were  in  the  bag,  at  the  same  time  saying,  '  Bury  me  out  of 
this  and  whatever  is  left  is  yours.' "  The  statement  thus  made  by 
Mrs.  Hurst  was  fully  corroborated  by  a  witness  produced  at  the 
trial  —  Mrs.  Madden  —  who  stated  that  she  was  present  on  the  occa- 
sion referred  to  by  Mrs.  Hurst  and  heard  the  conversation  related 
by  her ;  that  she  saw  the  bag  and  saw  the  intestate  take  the  bank 
books  from  it  and  give  them  to  Mrs.  Beilly ;  she  repeated  the  con- 
versation which  then  took  place  between  the  deceased  and  Mrs.  Reilly 
as  follows :  "  We  all  knew  she  was  sick.  Mrs.  Reilly  said,  *  You 
are  pretty  sick,  auntie,'  and  she  said,  ^  Yes.'  She  sat  up  and  she 
says,  *  Yes,  I  am  pretty  sick.'  She  says,  *  I  think  I  am  dying.'  So 
she  says,  *  This  is  all  I  have.  I  give  you  this.  If  I  die,  bury  me 
out  of  this  and  what  is  left  is  yours.'  As  she  made  that  statement 
she  handed  the  bundle  of  books  to  Mrs.  Reilly.  Mrs.  Hurst  was 
present  in  the  same  room  and  she  could  hear  what  was  said."  These 
two  witnesses  were  seemingly  disinterested.  Their  testimony  was 
uncontradicted,  and  there  is  nothing  which  tends  in  the  slightest 
degree  to  render  the  same  suspicious  or  to  indicate  that  their  state- 
ments were  not  true.  Assuming,  therefore,  that  the  book  in  ques- 
tion was  one  of  those  then  and  there  delivered  by  Mrs.  Colwell  to 
Mrs.  Reilly,  I  think  what  was  said  in  connection  with  the  delivery 
constituted  a  valid  gift  catusa  mortis.  This  was  the  view  enter- 
tained by  this  court  in  Podrnore  v.  South  BrooW/yn  Samngs  Insti- 
tution (48  App.  Div.  218),  where  Basrsit,  J.,  said:  "There  was 
no  reservation  or  limitation  attached  to  the  gift.  It  was  absolute 
and  unconditional.  It  has  been  repeatedly  held,  both  in  England 
and  in  this  country,  that  words  of  similar  import  to  those  here  used, 
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'  take  these  books  and  bury  me  out  of  them,  and  what  is  left  out 
of  it  is  yours/  do  not  limit  or  place  a  condition  upon  the  gift.  They 
simply  impose  upon  the  donee  a  trust  duty  to  pay  the  expenses  of 
tlie  donor's  funeral.  {SiUs  v.  JffillSy  8  M.  &  W.  401 ;  Bouts  v. 
£lltSy  17  Beav.  121 ;  Bknmt  v.  Burrow^  4  Bro.  Ch.  C.  Y2 ;  Clotigh 
V.  Cloughj  117  Mass.  83 ;  Pierce  v.  Boston  Savings  Banky  129  id. 
425 ;  Ourtis  v.  Portland  Samngs  Bomky  77  Maine,  151.)" 

On  the  subject  of  the  identification  of  the  book,  the  evidence  is 
equally  satisfactory.  Mrs.  Madden  testified  that  after  the  books 
were  taken  from  the  bag  and  delivered  by  the  deceased  to  Mrs. 
Reilly,  she  put  them  in  a  chiffonnier  top  drawer  and  two  days  later 
she  saw  Mrs.  Keilly  take  the  books  from  the  drawer  where  she  put 
them  and  give  them  to  a  Mr.  Berg ;  that  Mr.  Berg  gave  a  receipt 
for  the  books,  which  specified  each  book  and  its  number;  that  Mrs. 
Beilly  being  unable  to  read  or  write,  the  witness  checked  off  the 
books  specified  in  the  receipt  and  that  there  was  a  Dime  Savings  Bank 
book  in  the  list ;  that  this  book,  with  the  others,  was  taken  away  by 
Mr.  Berg.  Mrs.  Eeilly  testified,  without  objection,  that  on  the 
twenty-second  of  November  (this  was  the  day  Mrs.  Madden  and 
Mrs.  Hurst  testified  the  books  were  delivered  to  Mrs.  Eeilly)  she 
put  the  ^'  bundle  of  books "  in  the  drawer  and  did  not  take  them 
therefrom  until  the  twenty-fourth,  when  she  delivered  them  to  Mr. 
Berg,  and  he  gave  her  a  receipt  for  them,  which  she  had  lost.  Mr. 
Berg  testified  that  he  was  an  attorney  at  law,  and  on  the  twenty- 
fourth  of  November,  in  response  to  a  communication  from  Mrs. 
Keilly,  he  called  upon  her  and  she  then  took  from  the  top  drawer 
of  a  chiffonnier  a  bundle  of  bank  books  and  delivered  them  to  him ; 
that  he  examined  them  and  gave  a  receipt  for  them,  in  which  he 
specified  each  book  and  its  number ;  that  one  of  the  books  was  the 
one  in  question  ;  that  its  number  was  204,583 ;  that  this  book  was 
delivered  by  him  to  the  defendant  and  he  received  the  money  rep- 
resented by  it.  He  was  corroborated  by  some  of  the  officers  of  the 
bank  as  to  the  delivery  of  the  book  and  payment  of  the  money. 
The  bank  was  unable  to  produce  the  original  book,  but  the  fact 
that  the  same  was  delivered  to  it  by  Berg  was  not  disputed. 

We  have,  therefore,  taking  all  the  testimony  together,  evidence 
satisfactorily  identifying  the  book  issued  by  the  defendant  to  Annie 
Fodmore.  under  the  name  of  Annie  Col  well,  as  one  of  the  books 
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delivered  by  her  to  Mrs.  Reilly  on  the  twentj-fiecond  of  November. 
If  I  am  correct  as  to  the  force  to  be  accorded  to  the  evidence  above 
alladed  to,  then  we  have  a  valid  gift  ca%ua  mortis  of  the  book  in 
question  to  Mrs.  Reilly,  and  the  defendant  was  not  only  jostified, 
but  was  legally  obligated  to  pay  to  her  the  money  represented  by 
the  book,  and  could  not  be  thereafter  compelled  to  again  pay  the 
same  to  Mrs.  Colwell's  estate. 

The  finding  of  the  jury  is  against  the  weight  of  evidence,  and 
for  that  reason  tiie  judgment  and  order  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event 

Patterson,  O'Brien  and  Laitohlin,  JJ.,  concurred ;  Yan  Brunt, 
P.  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Michael  Gushing,  Respondent,  v.  Metropolitan  Street  Railway 
Company,  Appellant. 

Negligenoe —  collision  between  a  cab  and  a  street  oar  at  a  iireet  interaeotion— charge 
that  if,  when  the  cab  drove  upon  the  track,  the  motorman  could  not  avoid  the  col' 
lision  by  the  exercise  of  ordinary  care,  the  plaintiff  could  not  recover — ordinance 
giving  the  car  the  right  cf  way  over  the  caib—the  rights  qfihe parties  are  governed 
thereby. 

In  an  action  brought  to  recover  damages  for  personal  injaries  sustained  by  the 
plaintiff  in  consequence  of  a  collision  at  a  street  intersection  between  a  cab 
which  he  ivas  driving  easterly  and  one  of  the  defendant's  north-bound  street  cars, 
a  ^iiarp  conflict  arose  upon  the  trial  as  to  the  relative  positions  of  the  cab  and 
the  car  when  the  plaintiff  attempted  to  cross  the  track. 

Held,  that  it  was  improper  for  the  court  to  refuse  to  charge  that  **  If  the  jury  in 
this  case  find  from  the  evidence  that  while  the  defendant's  north-bound  car 
was  proceeding  in  the  ordinary  and  lawful  course  of  defendant's  business,  the 
plaintiff,  while  such  car  was  in  full  sight,  drove  in  front  of  it  at  a  time  when 
the  car  was  so  near  that  it  could  not  be  stopped  by  the  motorman  by  the  exer- 
cise of  ordinary  care,  then  the  plaintiff  cannot  recover  and  the  defendant  is 
entitled  to  a  verdict; '' 

That  the  court  having  received  in  evidence  without  objection  a  city  ordinance 
providing,  **  On  all  the  public  streets  or  highways  of  this  city,  all  vehiclefl 
going  in  a  northerly  or  southerly  direction,  shall  have  the  right  of  way  over 
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any  vehicle  going  in  ao  eaeterlj  or  weetertj  direction/'  it  was  improper  for  the 
court  to  charge  that  at  the  place  where  the  collision  oocurred  the  rights  of  the 
parties  were  equal,  and  to  refuse  to  charge  that  under  the  ordinance  the  car 
had  the  right  of  way  otct  the  cab. 

Appeal  bj  the  defendant,  the  Metropolitan  Street  Railway  Cam- 
pan  j,  from  a  judgment  of  tbe  Supreme  Court  in  favor  of  the  plain- 
tiff,  entered  in  the  ofBoe  of  the  derk  of  the  eoanty  of  New  York 
on  the  24th  day  of  April,  1903,  upon  the  verdict  of  a  jury  for 
$1,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
24:th  day  of  April,  1903,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Charles  F.  Brown^  for  the  appellant 
Daniel  F,  Kiely^  for  the  respondent. 

McLauohun,  J. : 

The  plaintiff,  the  driver  of  a  cab,  endeavored  about  nine  o'clock 
in  the  evening  of  the  25th  of  July,  1900,  to  cross  from  the  westerly 
to  the  easterly  side  of  Third  avenue  at  its  intersection  with  Twen- 
tieth street,  and  in  doing  so  sustained  personal  injuries  by  one  of 
defendant's  north-bound  cars  colliding  with  the  cab  which  he  was 
driving,  and  he  brought  this  action  to  recover  damages  therefor, 
upon  tlie  ground  tliat  the  same  were  caused  solely  by  defendant's 
negligence.  He  had  a  verdict,  and  from  the  judgment  entered 
thereon  defendant  has  appealed. 

The  conclusion  at  which  we  have  arrived  renders  it  unnecessary 
to  determine  whether  upon  all  the  evidence  the  finding  that  the 
defendant  was  guilty  of  negligence  and  the  plaintiff  free  from  con- 
tributory negligence  was  sustained,  inasmucli  as  there  are  at  least 
two  exceptions  which  necessitate  a  new  trial. 

There  was  presented  at  the  close  of  tlie  trial  a  sharp  conflict  of 
fact  between  the  witnesses  on  the  part  of  the  plaintiff  and  those  on 
'the  part  of  the  defendant  as  to  the  relative  positions  of  tlie  car  and 
the  cab  at  the  time  the  plaintiff  attempted  to  cross  the  tracks  upon 
which  the  north-bound  car  was  running ;  the  testimony  on  the  part 
of  the  plaintiff  tended,  in  substance,  to  show  that  the  car  was  about 
100  feet  away,  and  on  the  part  of  the  defendant  that  it  was  but  a 
few  feet  away  and  so  near  that  the  car  could  not  have  been  stopped 
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and  the  colliBion  prevented.  This  being  the  sitaation  the  court  was 
requested  bj  defendant's  counsel  to  charge :  '^  If  the  jury  in  thU 
case  find  from  the  evidence  that  while  the  defendant's  north-bound 
car  was  proceeding  in  the  ordinary  and  lawful  course  of  defendant's 
business,  the  plaintiff,  while  such  car  was  in  full  sight,  drove  in 
front  of  it  at  a  time  when  the  car  was  so  near  that  it  could  not  be 
stopped  by  the  motorman  by  the  exercise  of  ordinary  care,  then 
the  plaintiff  cannot  recover  and  the  defendant  is  entitled  to  a 
verdict."  The  request  was  refused,  except  as  charged,  and  an 
exception  taken.  This  was  error.  The  request  was  a  proper  one 
and  should  have  been  charged.  {Mues^man  v.  Metropolitan  St. 
Hy,  Co,^  76  App.  Div.  1.)  The  court  had  not  covered  the  prop- 
osition in  the  main  charge  and  the  defendant  was  entitled  to  have 
the  jury  instructed  in  the  manner  requested.  If  the  plaintift 
started  to  cross  the  track  on  which  the  car  was  running  when  it  was 
so  close  to  him  that  the  motorman  could  not  stop  it  and  prevent  the 
collision,  then  the  plaintiff  was  not  entitled  to  recover.  Nowhere 
in  the  charge  is  the  attention  of  the  jury  called  to  this  fact,  and, 
therefore,  to  refuse  to  charge  as  requested  was  in  effect  to  intimate 
to  the  jury  that  they  might  find  for  the  plaintiff,  no  matter  how 
close  the  car  was  when  he  drove  in  front  of  it.  {Meeker  v.  Smithy 
84  App.  Div.  111.) 

During  the  course  of  the  trial  the  defendant  offered,  and  the 
same  was  received  in  evidence  without  objection,  an  ordinance  of 
the  city  of  New  York  in  relation  to  the  right  of  way  of  vehicles 
upon  the  public  streets  which  provided  that  "  On  all  the  public 
streets  or  highways  of  this  city,  all  vehicles  going  in  a  northerly  or 
southerly  direction,  shall  have  the  right  of  way  over  any  vehicle 
going  in  an  easterly  or  westerly  direction."  Notwithstanding  this 
fact  the  court  charged,  to  which  an  exception  was  taken,  that  the 
rights  of  the  parties  at  the  place  where  the  collision  occurred  were 
equal,  and  refused  to  charge,  at  defendant's  request,  to  which  an 
exception  was  also  taken,  that  by  the  ordinance  put  in  evidence  the' 
car  which  was  going  in  a  northerly  direction  had  the  right  of  way 
over  plaintiff's  cab,  which  was  going  in  an  easterly  direction.  Both 
of  these  exceptions  were  well  taken.  The  ordinance  expressly 
declares  that  the  rights  of  the  two  vehicles  were  not  equal,  that 
the  north-bound  car  had  the  right  of  way  over  the  easterly-bound 
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cab.  The  charge  as  made,  therefore,  was  erroneous  inasmuch  as, 
taken  in  connection  with  the  refusal  to  charge,  it  was  in  effect  an 
instruction  to  the  jury  that  they  could  disregard  the  ordinance. 
This  they  had  no  right  to  do.  It  was  evidence  in  the  case  and  as 
such  entitled  to  be  considered  by  the  jury. 

Other  exceptions  are  urged  by  the  appellant  both  as  to  refusals  to 
charge  and  as  to  the  reception  of  evidence,  but  we  deem  it  unnec- 
essary to  pass  upon  them  inasmuch  as  the  same  may  not  be  pre- 
sented on  a  new  trial. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to 
abide  the  event. 

Van  Brunt,  P.  J.,  O'Brien  and  Ingraham,  JJ.,  concurred ; 
Patterson,  J.,  concurred  on  first  ground. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Lillian  M.  Thyll,  Appellant,  v.  The  New  York  and  Long 
Branch  Railroad  Company  and  The  Pennsylvania  Railroad 
Company,  Respondents. 

Carrier — tohen  an  exemption  from  lialnlity  doee  not  apply  where  the  carrier  toae 
negligent  — the  burden  of  aJiotcing  negligence  is  on  t?ie  shipper — evidence  eetdb- 
luhing  such  negligence  —  liability  for  damages  to  goods  occurring  after  possession 
thereof  has  been  demanded— objection  that  evidence  received  generally  is  not  admis- 
sible as  to  one  of  the  defendants — it  must  be  taken  at  the  trial — failure  to  otjeei 
to  evidence  not  of  the  character  required  by  law, 

A  provision  in  a  contract,  under  which  goods  were  shipped  by  rail,  that  no  car- 
rier or  party  in  possession  thereof  should  "  be  liable  for  any  loss  thereof  or 
damage  thereto  by  *  *  *  changes  in  weather,  heat,  frost,  wet  or  decay," 
does  not  relieve  the  carrier  or  a  party  in  possession  of  the  goods  from  liability 
to  the  shipper  if,  through  their  negligence,  the  goods  sustain  damage  from 
any  of  the  causes  mentioned  in  the  contract,  but  imposes  upon  the  shipper 
the  burden  of  establishing  that  the  damage  was  due  to  such  negligence. 

Where  it  appears  that  the  railroad  company  to  whom  the  goods  were  first  deliv- 
ered, delivered  them  to  another  railroad  company  and  that  when  the  goods 
App.  Div.— Vol.  XCII.        33 
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were  finally  delivered  by  the  latter  railroad  company  to  the  shipper  they  were 
found  to  be  damaged  by  moisture,  and  on  the  trial  of  an  action  brought  by  the 
shipper  against  both  the  niilroad  companies  to  recover  such  damages,  the 
shipper  offers  in  evidence  a  letter  written  by  a  representative  of  the  first- 
mentioned  railroad  company  stating  that  the  goods  were  delivered  by  it  to  the 
other  railroad  company  in  good  order  and  condition  and  such  letter  is  received 
in  evidence  generally,  without  objection,  the  other  railroad  company  can- 
not successfully  contend,  for  the  first  time  upon  appeal,  that  the  letter  was 
not  admissible  as  against  it. 

Where  it  appears  that  the  second  railroad  company  received  the  goods  on  July 
6,  1901,  and  did  not  deliver  them  to  the  shipper  until  July  25,  1901,  although 
the  shipper  inquired  for  them  several  times  during  the  interval  and  was 
informed  that  they  had  not  arrived,  such  railroad  company  is  liable  for  all 
damages  sustained  by  the  goods  during  this  interval. 

What  evidence  is  sufficient  to  Justify  a  finding  that  during  this  interval  the 
goods  sustained  damage  from  moisture  in  consequence  of  the  negligence  of  the 
second  railroad  company,  considered. 

Where  proof  which  is  not  of  the  quality  or  character  required  by  law  is  not 
objected  to  by  the  party  affected  thereby,  such  party  is  deemed  to  assent  to 
this  method  of  proof. 

Appeal  by  the  plaintijQf,  Lillian  M.  Thyll,  from  an  order  of  the 
Appellate  Term  of  the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  7th  day  of  July,  1903, 
reversing  a  judgment  of  the  City  Court  of  the  city  of  New  York 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  7th  day  of  January,  1903,  and  also  reversing  an  order 
of  said  City  Court,  entered  on  the  14th  day  of  January,  1903,  deny- 
ing the  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Theodore  T.  Baylor^  for  the  appellant. 

Robert  Thomej  for  the  respondent  New  York  and  Long  Branch 
Railroad  Company. 

A.  Leo  Everetty  for  the  respondent  Pennsylvania  Bailroad 
Company. 

MoLaughun,  J. : 

This  action  was  brought  to  recover  damages  to  personal  property, 
alleged  to  have  been  caused  by  defendants'  negligence.  The  plain, 
tiff  had  a  verdict  in  the  City  Court  and  from  the  judgment  entered 
thereon  defendants  appealed  to  the  Appellate  Term,  where  the 
judgment  was  reversed  and  a  new  trial  ordered,  and  by  permission 
the  plaintiff  appeals  to  this  court. 


Digitized  by 


Google 


THYLL  V.  NEW  YORK  &  LONG  BRANCH  R.  R.  CO.    515 

App.  Diy.]  First  Department,  March,  1904. 


At  the  trial  it  appeared  that  in  May,  1901,  the  plaintiff  shipped 
from  Berlin,  Germany,  to  the  city  of  New  York,  a  hamper  of  goods 
consisting  mostly  of  linen  articles.  When  the  hamper  arrived  at 
New  York  it  was  sent  to  the  public  stores,  and  after  an  examination 
there  it  was,  on  the  fifth  of  July,  delivered  by  an  express  company 
acting  for  the  plaintiff  to  the  defendant  the  Pennsylvania  Railroad 
Company  for  transportation  to  Elberon,  N.  J.,  a  station  on  the 
line  of  the  defendant  the  New  York  and  Long  Branch  Railroad 
Company.  The  Pennsylvania  Railroad  Company  transported  the 
hamper  to  Elberon,  N.  J.,  and  on  the  sixth  of  July  delivered  it  to 
the  defendant  the  New  York  and  Long  Branch  Railroad  Company, 
in  whose  possession  it  remained  until  the  twenty-fifth  of  July,  when 
it  was  delivered  to  the  plaintiff,  and  then  upon  an  examination  the 
contents  were  found  to  be  wet,  mildewed  and  damaged  to  the  extent 
for  which  a  recovery  was  had. 

The  contract  under  which  the  hamper  was  transported  by  the 
Pennsylvania  Railroad  Company  provided  that  no  carrier  or  party 
in  possession  thereof  should  "  be  liable  for  any  loss  thereof  or  dam- 
age thereto,  by  *  *  *  changes  in  weather,  heat,  frost,  wet  or 
decay,''  but  this  provision  of  course  did  not  relieve  the  defendants 
from  liability  if  the  goods  were  damaged  through  their  negligence. 
It  did,  however,  impose  upon  the  plaintiff,  before  she  could  recover, 
the  burden  of  establishing  that  the  injury  to  her  property  was  the 
result  of  defendants'  negligence.  {Draper  v.  Prest,  etc.,  D,  dk  H.  C. 
Co.,  118  N.  Y.  118 ;  Piatt  v.  Richmond,  T.  R,  <&  C.  R.  R,  Co.,  108 
id.  358.)  There  is  nothing  in  the  record  which  would  justify  a  find- 
ing to  the  effect  that  the  Pennsylvania  Railroad  Company  was  negli- 
gent in  any  respect  as  to  the  transmission  of  the  goods  from  New  York 
to  Elberon,  N.  J.,  or  in  the  delivery  of  the  same  there  to  the  New 
York  and  Long  Branch  Railroad  Company.  The  proof  is  uncon- 
tradicted to  the  effect  that  the  hamper  was  delivered  to  the  Pennsyl- 
vania Railroad  Company  on  the  fifth  of  July,  and  by  it  transported 
and  delivered  to  the  New  York  and  Long  Branch  Railroad  Company 
at  its  station  at  Elberon,  early  in  the  morning  of  the  sixth  of  July,  and 
while  in  the  possession  of  the  Pennsylvania  Railroad  Company  it  was 
at  all  times  under  cover,  protected  from  the  weather,  and  properly 
cared  for.  Not  only  this,  but  the  plaintiff  offered  in  evidence  a 
letter  which  was  received  without  objection  by  either  of  the  defend- 
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ants,  in  which  a  representative  of  the  Pennsylvania  Railroad  Com- 
pany stated  to  the  plaintiff,  prior  to  the  commencement  of  the  action, 
that  the  hamper  was  delivered  by  the  Pennsylvania  Railroad  Com- 
pany at  the  Elberon  station  to  the  defendant  the  New  York  and 
Long  Branch  Railroad  Company  ''  in  good  order  and  condition." 

This,  taken  in  connection  with  the  allegation  of  the  complaint  to 
the  effect  that  the  station  at  Elberon  was  at  the  time  in  question 
under  the  control  and  management  of  the  New  York  and  Long 
Branch  Railroad  Company,  its  agents  and  servants,  wonld  seem  to 
absolve  the  Pennsylvania  Railroad  Company  from  all  responsibility 
as  to  damage  to  plaintiff's  property. 

If  I  am  right  in  this,  then  it  necessarily  follows  that  the  Appel- 
late Term  was  right  in  reversing  the  judgment  and  ordering  a  new 
trial  so  far  as  the  Pennsylvania  Railroad  Company  was  concerned. 

As  to  the  New  York  and  Long  Branch  Railroad  Company  a 
different  question  is  presented.  The  letter  referred  to,  written  by 
the  Pennsylvania  Railroad  Company  to  the  plaintiff,  and  which  was 
received  in  evidence  without  objection,  tended  to  establish  that  the 
goods  were  in  good  condition  when  delivered  at  Elberon.  This 
letter  was  admitted  without  qualiiication,  and  it  does  not  now  lie 
with  the  New  York  and  Long  Branch  Railroad  Company  to  insist 
that  the  letter  was  not  competent  evidence  against  it.  The  letter 
was  proof  of  a  material  fact.  It  was  evidence  in  the  case,  and  as 
such  the  jury  were  bound  to  give  it  consideration.  A  material  fact 
may  sometimes  be  proved  by  other  than  strictly  legal  evidence.  As 
said  in  Crane  v.  PoweU  (139  N.  Y.  384) :  *'  When  proof  is  offered 
to  establish  it  that  is  not  of  the  quality  or  character  required  by  law, 
and  it  is  not  objected  to,  the  other  party  is  deemed  to  assent  to 
another  mode  of  proof  of  an  inferior  or  secondary  nature."  Here 
the  plaintiff,  by  a  declaration  of  a  representative  of  the  Pennsyl- 
vania Railroad  Company,  sought  to  establish  the  condition  of  the 
goods  at  the  time  they  were  delivered  at  Elberon.  The  New  York 
and  Long  Branch  Company  did  not  then  see  fit  to  object  to  such 
mode  of  proof  so  far  as  it  was  concerned,  and  it  cannot  now  be 
heard  to  question  the  method  adopted  or  the  force  of  the  evidence 
adduced  for  that  purpose. 

We  have,  therefore,  evidence  sufficient  to  sustain  a  finding  to  the 
effect  that  the  goods  were  in  good  condition  when  they  were  received 
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by  the  New  York  and  Long  Branch  Railroad  Company,  and  the 
remaining  inquiry  is  whether  there  is  any  evidence  to  the  effect  that 
*hey  were  thereafter  injured  through  its  negligence.  Bearing  upon 
this  question  the  plaintiff  proved  that  the  hamper  was  at  that  station 
on  the  sixth  of  July ;  that  thereafter  she  called  several  times  and 
inquired  for  it  —  on  each  occasion  being  informed  by  the  repre- 
sentative in  charge  that  it  was  not  there  —  and  she  was  not,  in  fact, 
able  to  get  it  until  the  twenty-fifth  of  that  month.  In  the  meantime 
it  appeared  that  the  hamper  was  placed  in  a  small  freight  house 
which  stood  "  in  a  hollow  on  stilts,"  which,  although  it  did  not  leak, 
had  large  sliding  doors  opening  opposite  each  other  to  the  weather ; 
that  during  the  time  the  hamper  remained  in  the  freight  house  it 
was  rainy  and  the  atmosphere  was  heavy  with  moisture,  and  it  is  at 
least  inferable  from  the  evidence  that  the  goods  could  have  been 
injured  by  reason  of  such  moisture. 

I  think  these  facts  were  suflScient  to  justify  a  finding  of  negli- 
gence. The  proof  showed  that  the  goods  were  in  good  condition 
when  delivered  at  Elberon,  and  they  were  thereafter  damaged — 
the  only  reasonable  explanation  given  as  to  the  cause  of  such  damage 
being  the  excessive  moisture  in  the  atmosphere.  If  it  had  delivered 
the  goods  to  plaintiff  when  she  first  called  for  them  —  if  this  were 
the  cause  of  the  damage  —  it  can  fairly  be  assumed  they  would  not 
have  been  injured.  The  plaintiff  was  entitled  to  her  goods  when 
she  called  for  them,  and  the  New  York  and  Long  Branch  Rail- 
road Company  having  refused  to  make  such  delivery  became 
liable  for  any  damage  which  the  goods  might  thereafter  sustain. 
{McKinney  v.  Jewett,  90  N.  Y.  267 ;  Faulkner  v.  Hart^  82  id. 
413.) 

It  follows  that  the  determination  of  the  Appellate  Term,  in  so  far 
as  it  relates  to  the  Pennsylvania  Railroad  Company,  should  be 
aflBrraed,  with  costs  to  it,  and  judgment  absolute  entered  in  its 
favor,  in  pursuance  of  stipulation  ;  and  in  so  far  as  it  relates  to  the 
New  York  and  Long  Branch  Railroad  Company,  the  same  should  be 
reversed,  with  costs,  and  the  judgment  and  order  of  the  City  Court 
aflBrmed,  w^ith  costs. 

Van  Beunt,  P.  J.,  Patterson,  O'Brien  and  Ingraham,  JJ^ 
concurred. 
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DetermiDation  of  Appellate  Term,  so  far  as  relates  to  the  Pennsyl- 
vania Railroad  Company,  affirmed,  with  costs,  and  judgment  abso- 
lute ordered  in  its  favor  in  pursuance  of  stipulation  ;  and  reversed, 
with  costs,  so  far  as  relates  to  the  New  York  and  Long  Branch 
Railroad  Company,  and  judgment  of  the  City  Court  affirmed,  with 
costs. 


The  People  of  the  State  of  New  Yoek  ex  rel.  Twenty-third 
Street  Railway  Company,  Respondent,  v,  Thomas  L.  FErrNRR 
and  Others,  Composing  the  Board  of  Taxes  and  Assessments  of 
the  City  of  New  York,  Appellants. 

Tom — Mope  of  the  ttatutcry  writ  of  certiorari  to  renew  an  aeteeement — appoint- 
fnent  of  a  referee  to  take  te^imony  —  it  doee  not  preclude  a  decision  that  upon  ths 
face  of  the  return  the  tax  toae  invalid — aeeeaement  of  the  capital  etock  and  eurplus 
of  a  corporation  —  the  debts  of  the  corporation  should  be  deducted — meaning  of 
"  capital  stock  "  —  the  assessors  have  no  power  to  determine  the  value  of  a  special 
franchise — they  cannot  disregard  an  unimpeached  verified  statement  filed  by  the 
corporation. 

The  statutory  writ  of  certiorari  to  review  the  action  of  a  board  of  assessors  in 
making  an  assessment  for  taxation  possesses  all  the  functions  of  the  common- 
law  and  Code  writs  of  certiorari,  and  in  addition  thereto  authorizes  a  rehear- 
ing of  the  question  at  issue  and  the  introduction  of  additional  proofs  bearing 
thereon.  The  enlarged  scope  of  the  writ  does  not  change  or  alter  its  functions 
as  a  writ  of  review. 

The  fact  that  the  court,  when  the  case  comes  on  for  trial  upon  the  petition,  writ 
and  return,  decides  that  testimony  is  necessary  for  the  proper  disposition  of 
the  matter,  and  appoints  a  referee  to  take  testimony  and  report  to  the  court 
his  conclusions  of  law  and  findings  of  fact,  does  not  preclude  it,  where  the 
relator  offers  no  testimony  before  the  referee,  but  rests  its  case  upon  the  return, 
from  determining,  upon  a  motion  to  confirm  the  referee's  report,  that  it 
appeared  upon  the  face  of  the  return  that  the  tax  was  illegal  and  void. 

When  assessing  the  capital  stock  and  surplus  of  a  corporation,  the  corporation 
is  entitled  to  have  deducted  from  its  personal  property  the  amount  of  its  debts; 
bonds  issued  by  the  corporation  constitute  an  indebtedness. 

Capital  stock,  as  that  term  is  used  in  the  Tax  Law,  does  not  mean  share  stock, 
but  is  limited  to  the  actual  money  or  property  paid  in  and  possessed  by  the 
corporation  as  such. 

The  assessors  have  no  power  to  determine  the  assessable  value  of  a  special  fraa* 
chise  possessed  by  the  corporation. 

Where  the  corporation  delivers  to  the  assessors  a  statement  of  its  financial 
condition,  verified  by  the  secretary,  upon  the  face  of  which  it  appears  that 
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the  corporation  has  no  personal  property  subject  to  tax,  the  assessors  have 
power  to  examine  the  officers  of  the  corporation  under  oath  and  to  require  a 
fuller  statement  of  its  property.    If,  however,  they  neglect  to  do  this,  they 
are  not  at  liberty  to  disregard  the  yerified  statement. 
Van  Brunt,  P.  J.,  dissented. 

Appeal  by  the  defendants,  Thomas  L.  Feitner  and  others,  com- 
posing the  board  of  taxes  and  assessments  of  the  city  of  New  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  11th  day  of  November,  1903,  confirming  the  report  of 
a  referee  appointed  to  take  testimony  in  a  certiorari  proceeding  and 
vacating  an  assessment  upon  the  relator's  stock  and  surplus. 

David  Bumsey,  for  the  appellants. 

Charles  F.  Brovm^  for  the  respondent 

Hatch,  J. : 

The  relator  claiming  to  be  aggrieved  by  an  assessment  of  its  capi- 
tal stock  and  surplus  by  taxation  for  the  year  1900  sued  out  a  writ 
of  certiorari  to  review  the  action  of  the  board  of  assessors.  The 
proceeding  came  on  for  trial  at  a  Special  Term  in  January,  1901, 
and  upon  the  petition,  the  writ  and  the  return  thereto  the  court 
decided,  as  recited  in  the  order,  that  '^  it  appearing  to  the  court  that 
testimony  is  necessary  for  the  proper  disposition  of  the  matter,"  a 
referee  should  be  appointed  to  take  testimony  and  report  to  the  court 
his  findings  of  fact  and  conclusions  of  law.  At  the  hearing  before  the 
referee  in  November,  1902,  the  relator  produced  no  testimony,  but 
rested  its  case  upon  the  return  of  the  assessors  to  the  writ  of  certio- 
rari. Thereupon  the  defendants  moved  to  dismiss  the  proceeding 
upon  the  ground  that  it  was  incumbent  upon  the  relator  to  prove 
that  the  amount  of  the  assessment  was  erroneous,  even  though  it 
appeared  that  there  was  an  error  in  the  method  adopted  by  the 
assessors  in  arriving  at  the  amount  of  the  tax.  The  referee  made 
no  ruling  upon  this  motion,  but  be  subsequently  made  liis  report,  in 
which  he  found  that  the  total  gross  assets  of  the  relator  did  not 
exceed  $259,000  on  the  second  Monday  of  January,  1900,  and  that 
the  indebtedness  of  the  relator  on  that  date  was  $400,000,  and  as  a 
conclusion  of  law  he  found  that  the  assessment  was  illegal  and 
should  be  stricken  from  the  assessment  roll,     dpon  motion  the 
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court  confirmed  the  report  of  the  referee  and  directed  that  the  tax 
be  canceled  by  the  comptroller  or  other  proper  officer  of  the  city. 
From  the  order  entered  thereon  the  defendants  appealed. 

It  is  contended  on  the  part  of  the  defendants  that  upon  the  con- 
clusion by  the  court  that  testimony  was  necessary  for  the  proper 
disposition  of  the  matter,  the  law  of  the  case  thereby  became  estab- 
lished and  governed  the  subsequent  procedure,  and  that  under  the 
special  statutory  writ  the  court  is  required  to  take  testimony  upon 
the  issues  presented  by  the  pleadings  and  that  a  trial  must  be  had 
of  such  issue ;  that  by  adopting  the  course  which  obtained  the  writ 
herein  was  changed  from  one  of  review  of  the  assessment  into  a  trial 
upon  which  judgment  of  the  court  ia  required  to  be  rendered  and 
that  the  assessment  must  stand,  unless  overthrown  by  proof.  The 
special  statutory  writ  does  not  cease  to  be  a  writ  of  review  by  reason 
of  the  enlarged  scope  in  the  proceedings  which  may  be  had  there- 
under. It  was  decided  by  this  court  in  People  ex  rel.  Citizens*  i. 
Co,  V.  Feitner  (81  App.  Div.  118)  that  this  writ  embraces  all  that 
is  contained  in  the  common  law  and  Code  writs  of  certiorari.  It 
possesses  all  of  the  requisites  of  these  two  writs  and  in  addition 
thereto  authorizes  a  rehearing  of  the  question  at  issue  and  the  intro- 
duction of  additional  proofs  bearing  thereon.  Such  was  the  con- 
clusion reached  in  People  ex  rel.  Manhattan  i?.  Co,  v.  Barker  (152 
N.  Y.  417).  The  enlarged  scope  of  the  writ,  therefore,  does  not 
change  or  alter  its  functions  as  a  writ  of  review.  The  court  by 
deciding  in  the  first  instance  that  testimony  was  necessary  to  be 
given  to  make  proper  disposition  of  the  proceeding  was  not  con- 
cluded on  the  motion  to  confirm  the  report  from  determining  that 
upon  the  face  of  the  return  it  appeared  that  the  tax  was  illegal  and 
void.  The  former  decision  did  not  destroy  the  power  to  review  the 
return ;  nor  could  any  estoppel  be  worked  upon  the  exercise  of  the 
judicial  function  by  an  erroneous  determination  that  testimony  was 
necessary  to  dispose  of  the  questions  presented  by  the  retura. 
There  is,  therefore,  no  error  in  procedure  which  calls  for  a  reversal 
of  this  order,  and  the  only  question  to  be  considered  is  whether  the 
return  itself  shows  that  the  tax  was  illegal. 

It  appeared  from  the  return  that  the  assessors  required  and  the 
relator  delivered  a  statement  showing  its  financial  condition,  which 
statement  was  verified   by  the  oath  of  Charles  E.  Warren,  the 
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secretary  of  the  relator,  and  was  presented  to  the  assessors  before 
the  assessment  was  made.  None  of  the  facts  appearing  in  this 
statement  are  contradicted  by  the  return,  and  upon  the  face  of  the 
statement  it  appears  tliat  relator's  liabilities  and  the  assessed  value 
of  its  real  estate  of  $81,000  amounted  to  $222,000  more  than  the 
value  of  all  its  property,  thus  showing  that  there  was  no  personal 
property  owned  by  the  relator  which  could  properly  be  made  the 
subject  of  a  tax.  It  was  entitled  to  have  deducted  from  its  per- 
sonal property  the  amount  of  its  debts  {People  ex  rel.  Cornell  S. 
Co.  V.  Dederick^  161  N.  T.  195),  and  the  debts  were  conceded  to 
amount  to  $400,000. 

The  method  of  making  up  the  assessment  was  clearly  erroneous. 
The  defendants  Urst  took  the  capital  stock  at  par,  added  thereto  the 
premium  at  which  the  share  stock  was  selling  in  the  market,  also 
added  ^fae  par  '  olue  of  the  bonds,  $400,000,  which  was  a  debt.  The 
sum  total  produced  by  this  method  was  $2,692,000.  They  then 
deducted  the  assessed  value  of  the  special  franchise,  assessed  valua- 
tion of  the  real  estate,  debts  and  ten  per  centum  of  surplus  capital, 
which  aggregated  $2,489,276,  which  deducted  from  the  assets  left 
the  sum  of  $202, Y24,  which  was  the  amount  of  the  tax.  The  par 
value  of  the  capital  was  $600,000.  The  premium  upon  the  share 
stock,  which  the  assessors  added  thereto,  was  $1,692,000.  The 
method,  therefore,  by  which  the  value  of  the  capital  stock  was 
arrived  at  was  clearly  erroneous.  Capital  stock,  as  that  term  is 
used  in  the  Tax  Law  (Laws  of  1896,  chap.  908,  §  12),  does  not  mean 
share  stock ;  it  is  limited  to  the  actual  money  or  property  paid  in  and 
possessed  by  the  corporation  as  such.  {People  ex  rel.  Union  Tricst 
Co.  V.  Coleman^  126  N.  Y.  433 ;  People  ex  rel.  Manhxittan  B.  Co. 
V.  barker,  146  id.  304.)  The  assessors  also  assumed  to  determine 
the  assessable  value  of  the  franchise  of  the  corporation.  This  was 
also  erroneous.  {People  ex  rel.  Brooklyn  P.  P.  Co.  v.  If^effy  19 
App.  Div.  590  ;  affd.  on  opinion  below,  154  N.  T.  Y63.)  The  share 
stock  is  represented  by  the  franchise,  and  it  was  not  assessable  for 
local  purposes  until  the  passage  of  the  Special  Franchise  Tax  Law 
(See  Laws  of  1899,  chap.  712),  and  under  that  law  the  assessors  have 
no  jurisdiction  to  determine  its  assessable  value.  While  the  commis- 
sioners had  power  and  authority  to  examine  the  officers  of  the  relator 
under  oath,  and  to  require  a  fuller  statement  of  all  its  property,  and 
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by  oral  examination  under  oath  could  compel  a  complete  disclosure  of 
all  matters  concerning  the  property  owned  by  the  relator,  it  could 
not  dispense  with  such  examination  and  disregard  the  statement 
which  had  been  furnished  upon  the  commissioners'  requirement. 
Having  received  this  statement  and  made  no  further  inquiries  con- 
cerning the  same,  and  requiring  neither  an  examination  nor  a  fuller 
statement,  it  was  not  at  liberty  to  disregard  the  facts  contained 
therein,  which  have  been  verified  by  the  oath  of  one  of  relator's  offi- 
cers. {People  ex  rel.  Edison  G.  E,  Co.  v.  Ba/rker^  141 N.  Y.  251 ; 
People  ex  rel.  Consolidated  Gas  Co.  v.  Feitmer^  78  App.  Div.  313.) 
It  is  said,  however,  that  even  though  the  commissioners  adopted  an 
erroneous  method  of  assessment,  yet  that  such  fact,  standing  alone, 
is  not  sufficient  to  call  for  the  cancellation  of  this  tax,  for  the  reason 
that  the  relator  does  not  show  that  it  is  aggrieved  thereby.  So  far 
as  the  statement  itself  is  concerned,  it  shows  upon  its  face  that  the 
relator  has  no  personal  property  which  is  the  subject  of  a  tax,  and 
if  it  has  no  property,  then  it  cannot  be  called  upon  to  pay  any  tax 
and  it  is  necessarily  aggrieved  thereby. 

The  cases  relied  upon  in  support  of  defendants'  contention  {People 
ex  rel.  United  Verde  Copper  Co.  v.  Feitner^  54  App.  Div.  217 ;  aflfd. 
on  opinion  below,  165  N.  T.  645 ;  People  ex  rel.  Equitable  G.  L.  Co. 
V.  Barker^  66  Hun,  21 ;  aflEd.,  137  N.  Y.  544)  and  others  do  not 
meet  the  case.  In  all  of  them  the  statement  which  was  made  tlie 
basis  for  the  tax  by  the  relator  showed  taxable  property  equal  in 
amount  to  the  assessment.  The  statement  in  the  present  case  shows 
the  reverse ;  in  consequence  of  which  it  is  made  to  appear  that 
there  was  no  personal  property  subject  to  taxation. 

It  follows  from  these  views  that  the  order  appealed  from  should 
be  aflirmed,  with  costs. 

Patterson,  Ingbaham  and  Laughlin,  JJ.,  concurred;  Tan 
Bkunt,  p.  J.,  dissented. 

Van  Brunt,  P.  J.  (dissenting) : 

I  dissent.  This  court  has  held,  as  I  understand  it,  that  the  writ 
of  certiorari  in  a  tax  case  is  not  a  writ  of  review,  but  the  relator  is 
entitled  as  matter  of  right  to  a  reassessment  by  the  Supreme  Court. 

Order  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  the  City  of  New  York,  Rela- 
tive to  Acquiring  Title,  Wherever  the  Same  Has  Not  Been  Here- 
tofore Acquired,  to  All  Such  Real  Estate,  and  to  any  Right,  Title 
and  Interest  Therein,  Not  Owned  by  the  City  of  New  York, 
Which  Shall  Be  Embraced  Within  the  Lines  of  Riverside  Drive 
and  Parkway  (Althongh  not  yet  Named  by  Proper  Authority) 
from  One  Hundred  and  Thirty-fifth  Street  to  the  Boulevard  La 
Fayette,  in  the  Twelfth  Ward,  Borough  of  Manhattan,  in  the 
City  of  New  York,  as  Laid  Out  and  Established  by  the  Board  of 
Street  Opening  and  Improvement,  in  Pursuance  of  Chapter  665 
of  the  Laws  of  1897. 

In  the  Matter  of  the  Application  of  Ella  L.  Dorsett,  Appellant 
for  a  Peremptory  Writ  of  Mandamus  against  Edward  M.  Grout 
as  Comptroller  of  the  City  of  New  York,  Respondent. 

Zand  taken  to  extend  Ri'oernde  drive  in  New  York  city  —  award^ embracing  the  value 
of  the  land  and  interest  thereon  to  the  date  of  the  report —  ths  landowner  is  entitled 
to  interest  on  the  entire  award — wJien  the  rule  that  an  excessive  demand  is  inef- 
fectual to  set  interest  running  does  not  applf/. 

Commissioners  of  estimate  and  assessment  appointed  in  a  proceeding  instituted 
under  chapter  665  of  the  Laws  of  1897,  for  the  extension  of  Riverside  drive 
in  the  city  of  New  York,  awarded  a  landowner  $11,500  as  the  value  of 
the  land  taken,  and  also  the  further  sum  of  $1,508.41  as  interest  thereon  from 
September  22,  1900,  the  date  when  the  title  vested  in  the  city,  to  November 
29,  1902,  the  date  of  the  report,  making  a  total  of  $18,008.41.  April  28,  1908, 
after  the  report  of  the  commissioners  had  been  confirmed,  the  property  owner 
filed  a  demand  for  the  payment  of  the  award. 

EM,  that  the  landowner  was  entitled  to  receive  $18,008.41,  with  interest  thereon 
from  November  29, 1902,  the  date  of  the  report,  to  the  time  when  payment  was 
made,  and  not  simply  $11,500,  with  interest  thereon  from  September  22,  1900, 
the  date  when  the  title  vested  in  the  city,  to  the  time  when  the  report  was 
confirmed; 

That  the  amount  designated  as  interest  in  the  award  made  to  the  property  owner 
was  not  awarded  to  her  as  such,  but  as  a  part  of  the  damages  which  she  had 
sustained,  and  that  consequently  she  was  entitled  to  interest  on  the  entire 
award. 

JSemble,  that  the  rule  that  an  excessive  demand  is  ineffectual  to  set  interest  run- 
ning upon  the  sum  actually  due  is  of  doubtful  application  where  the  whole 
amount  of  money  which  the  party  is  entitled  to  receive  is  liquidated  and  the 
only  question  relates  to  interest.  Under  such  circumstances,  if  the  comptroller 
deems  the  demand  excessive,  he  should  offer  to  pay  the  sum  concededly  due. 

LiLUGHLnr,  J.,  dissented. 
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Appeal  by  the  petitioner,  Ella  L.  Doreett,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  12th 
day  of  January,  1904,  denying  the  petitioner's  motion  for  an  order 
directing  the  comptroller  of  the  city  of  New  York  to  pay  to  her 
additional  interest  claimed  by  the  said  petitioner  upon  an  award 
made  in  her  favor. 

James  A.  Deeringy  for  the  appellant. 

John  P,  Dunn^  for  the  respondent. 

Hatch,  J. : 

This  controversy  arises  upon  a  diflFerence  of  opinion  as  to  the 
amount  of  interest  to  which  the  appellant  was  entitled  on  July  17, 
1903.  Under  chapter  665  of  the  Laws  of  1897  the  city  was  author- 
ized to  extend  Riverside  drive.  The  commissioners  of  estimate  and 
assessment  completed  and  signed  their  report  November  29,  1902. 
Under  the  terms  of  the  act  title  to  the  land  vested  in  the  city  Sei> 
tember  22,  1900.  The  commissioners  in  their  report  awarded  to 
the  relator  for  the  land  taken  the  sum  of  $11,500  as  the  value  of 
such  land  on  the  22d  day  of  September,  1900,  when  title  vested  in 
the  city,  and  the  further  sum  of  $1,508.41  interest  thereon  from  the 
date  of  the  vesting  of  title  to  the  date  of  their  report,  making  the 
total  award  $13,008.41.  On  April  23,  1903,  the  appellant  relator 
filed  a  demand  with  the  comptroller  for  the  payment  of  this  sum  of 
$13,008.41,  with  interest  thereon  from  the  29th  day  of  November, 
1902,  the  date  of  the  report.  On  July  17, 1903,  the  comptroller  had 
a  warrant  ready  to  pay  what  he  considered  was  the  amount  due  to 
the  appellant,  to  wit,  $13,272.91,  which  represented  $11,500,  with 
interest  from  September  22,  1900,  to  April  17,  1903,  the  date  of 
the  confirmation  of  the  report.  The  appellant  claimed  that  upon 
that  date  the  amount  due  was  $13,498.39,  a  difference  of  $225.48. 
The  appellant  received  the  warrant  drawn  by  the  comptroller  as  a 
payment  on  account  without  waiving  her  claim  for  the  full  amount 
of  all  she  claimed.  She  then  made  an  application  for  a  peremptory 
writ  of  mandamus  to  compel  the  comptroller  to  audit  the  balance  of 
the  amount  claimed  by  her,  and  from  the  order  denying  such  appli- 
cation this  appeal  is  taken. 

The  act  under  which  this  award  was  made  provides  in  section  6 
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that  upon  the  confirmation  by  the  court  of  the  report  of  the  com- 
missioners of  estimate  and  assessment,  the  award,  with  interest,  costs 
and  expenses,  shall  become  due  and  payable,  and  that  the  owner,  in 
case  of  the  failure  of  the  comptroller  of  the  city  to  pay  the  same  within 
thirty  days  after  a  demand  therefor,  may  apply  to  the  court,  and  the 
court  shall  require  the  comptroller  to  pay  the  award,  with  costs  and 
expenses.  The  real  controversy  which  this  case  presents  is  as  to 
whether  the  landowner  was  entitled  to  interest  upon  that  part  of 
the  award  which  gave  interest  upon  the  value  of  the  land  as  found 
in  the  award.  If  so,  then  the  demand  which  was  made  by  the  land- 
owner upon  the  city  was  a  proper  demand,  as  it  would  be  of  the 
amount  due.  As  the  city  was  authorized  to  take  possession  of  the 
land  prior  to  the  confirmation  of  the  award,  the  landowner  was 
deprived  of  its  use,  and  interest  was  awarded  to  him  as  compensation 
therefor.  This  was  equitable,  as  without  it  the  owner  would  be 
deprived  of  the  use  of  the  land  and  also  of  the  use  of  the  money 
awarded  as  its  value.  When,  however,  the  award  was  made,  it  was 
of  a  sum  of  money  which  represented  the  entire  interest  in  the 
land.  A  part  was  for  the  value  and  a  part  for  the  value  of  the  use, 
and  these  two  items  measured  the  sum  of  money  which  the  owner 
on  the  day  of  the  confirmation  of  the  report  became  entitled  to 
receive  at  the  hands  of  the  city.  It  seems  to  be  not  of  consequence 
that  the  amount  awarded  was  made  up  of  the  value  of  the  land  and 
the  value  of  the  use  of  the  land  after  possession  was  taken  by  the 
city.  The  owner  was  entitled  to  both,  as  a  measure  of  just  com- 
pensation for  what  had  been  taken  from  him.  The  two  items, 
therefore,  constituted  the  fund  which  she  became  entitled  to  receive, 
and  as  such  fund  represented  her  whole  interest  in  the  property 
of  which  she  had  been  deprived  she  became  entitled  to  the  pay- 
ment of  interest  by  the  city  upon  the  one  part  as  much  as  upon 
the  other.  Interest  upon  the  award  at  the  prevailing  rate  was 
adopted  to  measure  the  damage  which  the  claimant  had  sus- 
tained on  account  of  the  proceedings  in  invitum.  Calling  it 
interest  and  placing  it  in  a  separate  item  did  not  change  the 
fact  that  it  represented  the  value  of  the  land  to  the  owner  at 
the  time  when  it  was  taken  and  paid  for ;  consequently,  there  is  no 
basis  for  any  distinction  between  interest  upon  one  sum  and  interest 
upon  the  other  sum,  as  the  owner  was  entitled  to  the  whole,  and 
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being  so  entitled,  her  demand  was  a  proper  demand,  with  which  the 
city  should  have  made  compliance.  Such  rule  does  not  compound 
interest  as  applied  to  this  situation.  It  was  not  awarded  to  her  as 
such,  but  as  damages  for  the  taking.  This  view  renders  it  unneces- 
sary to  consider  whether  the  demand,  if  for  too  much,  under  the 
circumstances  of  this  case,  would  have  set  interest  running  or  no*. 
There  are  cases  cited  by  the  learned  counsel  for  the  respondent 
which  hold  that  where  the  demand  is  for  too  much,  it  is  ineffectual 
to  set  interest  running  upon  a  lesser  sum  which  may  be  due.  {Car- 
penter V.  City  of  New  Yorl\  44  App.  Div.  230.)  Such  rule,  how- 
ever, may  be  of  doubtful  application  to  a  case  where  the  amount  of 
the  whole  sum  to  which  the  owner  is  entitled  is  known,  and  it  is  not 
complicated  by  mortgages,  taxes  and  other  liens,  which,  of  them- 
selves, make  the  specific  amount  due  unliquidated.  It  may  be 
doubtful,  however,  whether  that  rule  applies  where  the  whole 
amount  of  money  which  the  party  is  entitled  to  receive  is  liquidated 
and  known,  and  the  only  question  relates  to  interest.  Under  such 
circumstances,  when  a  demand  is  made,  if  the  comptroller  deems  it 
to  be  for  more  than  the  sum  due,  he  should  offer  to  pay  the  sum 
concededly  due,  in  order  to  protect  the  city  from  the  interest  charge. 
But  however  this  may  be,  we  think  the  two  amounts  in  the  present 
case  constituted  a  single  fund,  which  was  awarded  to  the  owner  as 
value  and  damages  for  the  taking  of  her  land,  and  that,  therefore, 
she  was  entitled  to  interest  upon  the  whole  sum,  and  the  demand 
was  for  the  sum  to  which  she  was  entitled.  This  conclusion  requires 
a  reversal  of  this  order. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Van  Bkunt,  P.  J.,  Patterson  and  Ingraham,  JJ.,  concurred. 

Laughlin,  J.  (dissenting) : 

This  is  an  appeal  from  an  order  denying  an  application  for  a 
peremptory  writ  of  mandamus  to  compel  the  comptroller  of  the  citj 
of  New  York  to  pay  the  relator  a  specific  sum  of  money  claimed  to 
be  due  and  payable  as  a  balance  of  interest  on  an  award  for  lands  taken 
in  eminent  domain  proceedings.  In  my  opinion,  the  right  of  the 
relator  to  interest  is  governed  by  chapttjr  665  of  the  Laws  of  1897, 
being  a  special  act  relating  to  Eivef  ide  drive  as  distinguished  from 
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the  general  charter  provisions.  It  is  conceded  that  pursuant  to  the 
provisions  of  this  special  act  the  title  to  the  land  for  which  the 
award  was  made  vested  in  the  city  on  the  22d  day  of  September, 
1900.  Section  6  of  said  chapter  665  of  the  Laws  of  1897  provides, 
among  other  things,  that  the  damages  awarded  by  the  commissioners 
of  estimate  and  assessment  when  confirmed  by  the  court,  together 
with  interest  thereon  from  the  date  when  the  title  to  the  lands  vested 
in  the  city  as  therein  provided  shall  become  due  and  payable.  In 
view  of  this  provision  the  commissioners  had  no  authority  to  award 
interest.  They  were  merely  authorized  to  determine  the  value  of 
the  land  and  other  damages,  if  any,  as  of  the  date  when  title  vested 
in  the  city  and  upon  confirmation  of  their  awards  by  the  court 
interest  upon  the  award  from  the  time  title  vested  follows  as  a 
matter  of  course.  It  appears  that  the  commissioners  acting  accord- 
ing to  the  practice  prescribed  by  the  charter  in  other  cases  (See  Laws 
of  1897,  chap.  378,  §§  990, 1001,  as  amd.  by  Laws  of  1901,  chap.  466) 
determined  the  awards  as  of  the  date  when  title  vested  in  the  city, 
but  added  thereto  interest  from  such  date  to  the  time  of  filing  their 
report.  The  comptroller  in  arriving  at  the  amount  payable  to  the 
relator  accepted  this  computation  of  interest,  but  computed  interest 
not  upon  the  amount  of  the  award,  together  with  such  interest 
added  by  the  commissioners,  but  merely  upon  the  award,  exclusive 
of  interest,  from  the  date  of  the  report  of  the  commissioners  to  the 
time  the  order  of  confirmation  was  granted.  This,  of  course,  pro- 
duced the  same  results  as  if  the  computation  of  the  commissioners 
had  been  disregarded  and  interest  had  been  computed  upon  the 
award  from  the  date  when  title  vested  in  the  city  to  the  date  of  the 
confirmation  of  the  report.  The  contention  of  the  relator  is  that 
she  should  receive  interest  on  the  gross  amount  awarded,  which 
included  interest  as  stated,  from  the  date  of  the  report  of  the  com- 
missioners to  the  time  the  award  was  paid.  The  views  already 
expressed  show  that  this  claim  is  erroneous  in  so  far  as  it  would  give 
the  relator  interest  upon  the  interest  computed  and  awarded  by  the 
commissioners  from  the  date  of  their  report  until  it  was  confirmed. 
The  interest  thus  erroneously  claimed  is  included  in  the  amount  for 
which  a  peremptory  writ  of  mandamus  is  demanded  and,  therefore, 
the  writ  was  properly  denied,  notwithstanding  that  the  relator  may 
have  a  valid  'claim  for  some  balance  of  interest,  because  in  man- 
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damns  proceedings  there  mast  be  a  precise  demand  and  for  the 
relief  to  which  the  petitioner  is  entitled  and  the  court  is  justified  in 
denying  the  application  if  the  petitioner  has  not  a  clear  legal  right 
to  the  precise  relief  for  which  he  prays. 

I  am  also  of  opinion  that  the  relator's  right  to  interest  after  the 
confirmation  of  the  report  of  the  commissioners  is  not  governed  by 
the  charter  provisions  and  that  under  the  well-settled  rules  applica- 
ble to  municipal  corporations  interest  would  not  run  on  the  award 
until  the  making  of  a  demand  therefor.  The  report  of  the  commis- 
sioners was  confirmed  on  the  17th  day  of  April,  1903,  and  no  demand 
was  made  until  six  days  thereafter.  I  think  that  during  this  time 
interest  did  not  run.  The  demand  made  on  the  23d  day  of  April, 
1903,  was  erroneous  in  that  it  demanded  the  compound  interest 
already  stated  and  to  which,  I  think,  the  relator  was  not  entitled 
"Were  it  not  for  the  decision  of  this  court  in  Carpenter  v.  City  of 
New  York  (44  App.  Div.  230)  I  would  be  inclined  to  hold  that 
interest  should  run  from  the  date  of  this  demand  because  the  prop- 
erty owner  then  appeared  and  manifested  a  desire  to  receive  and  a 
willingness  to  accept  his  award,  and  even  though  he  computed  and 
claimed  interest  on  an  erroneous  basis  I  should  think  the  city,  in 
order  to  stop  interest  running  upon  the  award  was  called  upon  to 
tender  the  amount  to  which  he  was  legally  entitled.  However,  in 
view  of  that  decision,  which  I  think  is  not  distinguishable  on  prin- 
ciple from  this  and  should,  therefore,  be  followed,  it  would  seem 
that  the  demand  was  ineffectual  to  set  interest  running  and  the 
relator,  upon  my  view  of  the  law,  was  not  entitled  to  any  interest 
after  the  confirmation  of  the  report. 

On  the  17th  day  of  July,  1903,  the  relator  received  from  the 
comptroller  the  amount  of  the  award,  less  the  interest  added  by  the 
commissioners,  and  interest  thereon  from  the  time  the  title  vested 
until  the  date  of  the  confirmation  of  the  report.  This  was  the  full 
amount  to  which  he  was  entitled.  The  denial  of  the  writ  may  also 
be  sustained,  therefore,  upon  the  ground  that  no  part  of  the  claim 
is  meritorious. 

I,  therefore,  vote  for  affirmance. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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Thomas  Farrbllt,  as  Temporary  Administrator,  etc.,  of  Frank  J. 
Smith,  an  Absentee,  Appellant,  v,  Thb  Emiobant  Industrial 
Savings  Bank  and  Patrick  Rbillt,  as  Administrator,  etc.,  of 
Maroabbt  Rbillt,  Deceased,  Respondents. 

Savings  hcnk  depoHt  —  change  of  Vis  account  by  the  depositor  so  as  to  read  **  In 
account  with  Margaret  Smith  {the  depositor),  or  son  Frank  J." — delivery  of  t?ie 
bank  book  to  a  third  person  with  instructions  to  deliver  it  to  the  son  —  the  son  takes 
tlie  deposit  if  he  survives  his  mother  —  qiuere  whether  the  transaction  constituted 
a  gift  Inter  vivos. 

Evidence  that  one  Margaret  Smith  who  had  opened  a  savings  bank  account  in 
her  own  name  subsequently  procured  the  passbook  to  be  changed  so  as  to 
read,  ''In  account  with  Margaret  Smith  or  son  Frank  J.,"  and  that  a  short  time 
prior  to  her  death  she  gave  the  passbook  to  her  sister  with  directions  to  keep 
the  same  for  her  son,  whose  whereabouts  were  then  unknown,  and  if  he  came 
back  to  give  it  to  him,  is  sufficient  to  authorize  a  finding  that  it  was  the  intent 
of  the  mother  to  make  her  son  a  joint  owner  with  her  in  the  fund,  and  that 
upon  the  death  of  the  mother  leaving  the  son  surviving,  the  son  took  immedi- 
ate title  to  the  fund  by  right  of  survivorship,  even  though  the  passbook  was 
not  delivered  to  him  during  his  mother's  lifetime. 

Quare,  whether  the  delivery  of  the  passbook  by  the  said  Margaret  Smith  to  her 
sister  under  the  instructions  set  forth  above,  established  a  gift  inter  vivos  of  the 
bank  account  to  her  son. 

Appeal  by  the  plaintiff,  Thomas  Farrelly,  as  temporary  adminis- 
trator, etc.,  of  Frank  J.  Smith,  an  absentee,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of 
November,  1903,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint  and 
adjudging  the  defendant  administrator  to  be  entitled  to  a  certain 
fund  on  deposit  in  the  defendant  bank. 

LoAjorenoe  E.  Brown,  for  the  appellant. 

Jomhes  J.  Fitzgerald,  for  the  respondents.  , 

Hatch,  J. : 

This  action  was  brought  to  determine  the  ownership  of  a  fund 
deposited  in  the  defendant  savings  bank  by  Margaret  Smith.     The 
App.  Dit.— Vol.  XOII.         34 
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account  appears  to  have  been  opened  in  her  name  on  the  13th  day 
of  October,  1874,  upon  which  date  a  deposit  was  made  of  $1,900, 
and  a  passbook  issued  to  her.  She  thereafter  appears  to  have  made 
deposits  in  various  amounts  in  the  account  down  to  about  July  24. 
1880,  when  the  passbook  was  changed  at  her  instance  so  as  to  read, 
"  in  account  with  Margaret  Smith  or  son  Frank  J."  Several  deposits 
were  made  thereafter,  the  last  of  which  was  under  date  of  January 
6,  1886.  The  amount  of  the  account  upon  the  7th  day  of  October, 
1903,  the  date  of  the  trial,  was  $3,763.49.  Margaret  Smith  at  the 
time  of  opening  the  deposit  was  a  widow ;  her  only  child  was  Frank 
J.  Smith ;  his  father  died  during  his  early  infancy.  Many  years 
after  the  death  of  her  husband  Margaret  Smith  married  the 
defendant  Patrick  Reilly,  with  whom  she  continued  to  live  down 
to  the  date  of  her  death,  which  occurred  on  the  17th  day  of  April? 
1886.  At  the  time  of  her  death  the  whereabouts  of  her  son  Frank 
J.  Smith  were  unknown,  and  whether  he  was  alive  or  dead  at  that 
time  is  not  made  to  appear  in  this  record.  A  short  time  prior  to 
the  death  of  Margaret  Smith  Reilly  she  gave  the  passbook  to  her 
sister  Ellen  Bannon,  with  the  direction  that  she  keep  the  same  "  for 
Frank,  and  if  her  son  came  back  to  give  it  to  liim."  Subsequently 
Mrs.  Bannon,  who  has  since  become  and  now  is  hopelessly  insane, 
gave  the  book  to  a  cousin,  who  was  the  wife  of  Patrick  Reilly,  but 
who  was  not  the  defendant  Reilly,  although  of  the  same  name 
Mrs.  Reilly  retained  the  book  for  some  time  and  then  gave  it  to  her 
husband.  He  kept  it  for  many  years  when  he  was  directed  by  the 
Surrogate's  Court  to  deliver  it  to  the  defendant  administrator  of 
Margaret  Smith  Reilly,  deceased. 

The  plaintiff  seeks  to  sustain  his  right  to  the  fund  upon  the 
theory  of  a  gift  inter  vivos  from  Margaret  Smith  Reilly,  the 
mother,  to  the  son,  Frank  J.  Smith.  The  court  below  held,  and  it 
may  be,  that  the  evidence  was  insufficient  to  support  the  action 
upon  the  theory  of  a  gift  inter  vivos,  {Mack  v.  Mechanics  d 
Fa/mher^  Savings  Banh^  50  Hun,  477.) 

There  is  some  authority  for  holding  that  the  change  in  the  form 
of  deposit,  by  which  the  son  was  enabled  to  draw  equally  ^vith  the 
mother,  is  evidence  of  an  intent  upon  the  part  of  the  mother  to 
constitute  the  son  a  joint  owner  with  her  in  the  fund.  Whether 
the  deposit  standing  alone,  disassociated  from  any  other  fact,  would 
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Lave  8ncli  effect  it  is  not  necessary  for  us  now  to  determine,  and  we 
express  no  opinion  thereon.  Taking  into  consideration,  however, 
the  form  of  the  deposit,  the  delivery  of  tlie  book  with  directions  to 
deliver  to  the  son,  it  would  clearly  authorize  the  court  to  find  that 
it  was  the  intent  upon  the  part  of  the  mother  to  vest  in  the  son  a 
joint  ownership  with  her  of  the  money,  and  being  vested  with  such 
ownership  tlic  survivor  would  take  the  whole.  {McElroy  v. 
National  Savings  BanTc^  8  App.  Div.  192;  Matter  of  Meehan^ 
59  id.  156 ;  Mack  v.  Mechanics  <&  Farm^s^  Savings  Bank^  supra.) 
Matter  of  Bolin  (136  N.  Y.  1Y7)  is  not  in  conflict  with  this  view. 
That  decision  is  to  l>e  limited  to  the  particular  facts  upon  which 
it  was  based.  All  it  decides  is  that,  under  the  circumstances  which 
were  made  to  appear  therein,  the  only  purpose  of  depositing  in 
the  names  of  both  was  for  matter  of  convenience,  and  such  fact 
appearing  it  was  held  to  destroy  the  force  and  effect  of  the  deposit 
in  the  joint  names  as  constituting  a  joint  tenancy.  Where,  how- 
ever, the  deposit  is  in  joint  names  and  the  intent  appears  to  create 
the  joint  tenancy,  its  effect  is  to  vest  title  to  the  whole  fund  in  the 
survivor,  and  under  such  circumstances,  whether  the  book  be  deliv- 
ered to  the  survivor  or  not,  or  whether  he  ever  has  had  it  in  his 
possession  during  the  lifetime  of  his  joint  owner,  is  not  of  conse- 
quence, as  the  intent  existing  to  create  the  relation  of  a  joint  tenancy, 
title  vested  in  the  survivor  eo  instanti  upon  the  death  of  the  joint 
owner,  and  no  delivery  of  anything  is  necessary  to  effectuate  such 
result.  "We  think  there  can  be  little  doubt  in  the  present  case  but 
that  the  intent  of  the  mother  was  to  make  her  son  joint  owner  with 
her  in  the  fund,  in  consequence  of  which  he  took  immediate  title 
if  he  survived  the  mother.  It  became,  however,  incumbent  upon 
the  plaintiff  to  show  such  survivorship,  and  in  this  he  failed.  The 
only  proof  given  upon  the  subject  was  that  the  son,  Frank  J.  Smith, 
visited  his  mother  about  two  years  before  she  died.  In  1881  she 
received  a  letter  from  him  from  Denver,  in  Colorado,  as  we  assume. 
So  far  as  it  is  made  to  appear,  all  trace  of  him  since  that  time  has 
been  lost.  The  mother  did  not  die  until  the  17th  day  of  April, 
1886.  There  is  no  evidence  showing  that  upon  that  date  Frank  J. 
Smith  was  alive ;  consequently  it  is  not  made  to  appear  that  he 
was  the  survivor  of  his  mother,  and,  therefore,  the  plaintiff  shows 
no  title  in  himself  to  this  fund. 
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It  follows  that  the  judgment  was  correct,  and  it  should,  therefore, 
be  affirmed,  with  costs. 

Van  Brunt,  P.  J.,  O'Brien,  Ingraham  and  McLaughun,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Walter  LeWisohn  and  Others,  as  Executors  of  and  Trustees  under 
the  Last  Will  and  Testament  of  Leonard  Lbwisohn,  Deceased, 
Respondents,  v.  Rosalie  V.  Henry  and  Leonore  Gladys 
Henry,  Appellants,  Impleaded  with  Philip  S.  Henry,  Individ- 
ually and  as  Administrator,  etc.,  of  Florine  L.  Henry,  Deceased, 
Respondent. 

Will  —  devise  of  the  residuary  estate  in  trust  far  tlie  tesUUofs  children — prevision 
that  certain  portions  of  the  trust  fund  he  paid  to  each  beneficiary  wh^n  she  attained 
the  age  ofttoenty-Jm  and  thirty  years,  and  that  upon  her  death  tlie  balance  be  paid  to 
her  appointees,  or,  in  the  absence  of  such  appointment,  to  Jier  issue — d^olutionof 
the  trust  fund  where  one  of  the  beneficiaries  dies  before  reaching  the  age  of  twenty- 
five  years,  leaving  a  hutband  and  children — when  the  puncttuUian  of  a  will  ihoM 
be  disregarded. 

The  will  of  Leonard  Lewisoha  directed  his  executors  to  divide  his  lesiduaiy 
estate,  both  real  aod  personal,  *'  into  such  number  of  equal  shares  as  shall  be 
equal  to  the  number  of  children  who  shall  survive  me,  and  of  my  children, 
who  shall  have  died  before  me  leaving  issue  who  shall  survive  me,  and  set 
apart  one  of  such  equal  shares  for  each  of  my  children  who  shall  survive  me, 
and  one  of  such  equal  shares  for  the  issue  of  each  child  of  mine  who  shall  have 
died  before  me,  leaving  issue  me  surviving;  and  convey,  transfer,  deliver  and 
pay  over  one  of  such  equal  shares  to  the  issue  of  each  one  of  my  children  who 
shall  have  died  before  me  leaving  issue  me  surviving,  in  equal  shares,  fer 
stirpes  and  not  p&r  capita,  to  whom  I  give,  devise  and  bequeath  the  same 
accordingly;  and  that  my  said  executors  set  apart  one  of  such  equal  shares  for 
the  benefit  of  each  of  my  children  who  shall  survive  me,  and  I  give,  devise 
and  bequeath  the  same  to  my  said  executors  and  to  such  of  them  as  BhaD 
qualify  and  act;  as  trustees  to  have  and  to  hold  each  share  so  set  apart  for  the 
benefit  of  a  child  of  mine  (or  the  portion  thereof  not  paid  over  and  transferred 
to  such  child  as  hereinafter  directed)  upon  a  separate  trust,  for  the  benefit  of 
such  person  for  whom  or  for  whose  benefit  the  same  shall  have  been  set  apart 
as  aforesaid  during  his  or  her  natural  life,  «  *  *  and  after  paying  the^^ 
out  all  lawful  expenses  and  charges  to  apply  the  net  income  from  the  said  trust 
estate  arising  from  time  to  time  as  received,  to  the  use  of  the  person  in  trast 
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for  whom  such  trust  estate  shall  be  held  as  aforesaid  for  so  long  during  the  life 
of  such  person  as  he  or  she  shall  remain  under  the  age  of  twenty-five  years, 
the  income  of  any  such  share  held  in  trust  for  any  daughter  of  mine  to  be  free 
from  the  debts,  control  or  interference  of  any  husband  she  may  have;  and 
upon  the  arrival  at  the  age  of  twenty-five  years  of  the  person  in  trust  for 
whom  such  trust  estate  shall  be  so  held,  to  convey,  transfer,  deliver  and  pay 
over  one  equal  fourth  part  of  the  capital  of  such  trust  estate  with  all  gains 
and  increase  of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to  such 
person." 

The  will  further  provided  that  thereafter  the  executors  should  hold  the  balance 
of  the  trust  estate  upon  a  similar  trust  until  the  beneficiary  should  reach  the 
age  of  thirty  years,  at  which  time  they  were  directed  to  pay  to  the  beneficiary 
in  fee  simple  one  equal  third  part  of  the  capital  of  the  trust  estate  then  remain- 
ing; that  thereafter  and  during  the  residue  of  the  iife  of  the  beneficiary  the 
executors  should  hold  the  balance  of  the  trust  estate  upon  a  similar  trust. 

The  will  then  directed  the  executors  *'  upon  the  death  of  such  person  in  trust  for 
whom  such  trust  estate  shall  be  held,  to  convey,  transfer,  deliver  and  pay  over 
the  capital  of  such  trust  estate  as  it  shall  then  exist  with  all  gains  and  increase 
of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to  such  person  or  per- 
sons and  in  such  shares  and  proportions  as  the  person  in  trust  for  whom  such 
trust  estate  shall  have  been  held  shall  by  will  direct  and  appoint;  and  in 
default  of  such  direction  or  appointment,  or  in  so  far  as  such  direction  or 
appointment  may  not  extend  or  be  effectual,  to  the  issue  then  surviving  of 
such  person  in  trust  for  whom  such  trust  estate  shall  have  been  held,  in  equal 
shares  per  stirpes  and  not  per  capita,*' 

One  of  the  testator's  daughters,  for  whom,  pursuant  to  the  will,  one-ninth  of  the- 
residuary  estate  had  been  set  apart  in  trust,  died  intestate  before  attaining  the 
age  of  twenty -five  years  leaving  her  surviving  two  children  and  a  husband. 

Mdd,  that  the  testator  did  not  intend  that  any  part  of  the  trust  fund  should  vest 
absolutely  in  his  surviving  children  until  the  arrival  of  the  various  perioda 
fixed  for  distribution,  and  then  intended  the  trust  estate  to  vest  in  the  surviv- 
ing children  only  as  to  the  part  to  be  distributed; 

That  the  one-half  of  the  trust  estate  designed  to  be  paid  over  to  the  testator's 
deceased  daughter  in  installments  payable  when  she  attained  the  age  of  twenty- 
five  and  thirty  years  respectively  did  not  vest  in  such  daughter  immediately 
upon  the  testator's  death,  and  pass  to  the  husband  and  children  of  the  testator's 
deceased  daughter  as  her  next  of  kin; 

That  the  provision  of  the  will  governing  the  disposition  of  the  trust  fund  upon 
the  death  of  a  beneficiary  had  reference  to  the  death  of  a  child  of  the  testator 
occurring  at  any  time  subsequent  to  the  testator's  death  and  not  to  the  death 
of  a  child  occurring  after  such  child  had  attained  the  age  of  thirty  years; 

That  the  children  of  the  testator's  deceased  daughter  took  the  entire  trust  fund 
under  this  provision  of  the  will  and  did  not  take  any  part  thereof  as  next  of  kin 
of  their  mother. 

The  punctuation  of  a  will  must  be  disregarded  if  it  is  in  conflict  with  the  testa- 
mentary scheme  of  the  testator  as  gleaned  from  the  provisions  of  the  will,  or 
prevents  ascribing  to  the  words  employed  their  ordinary  meaning. 
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Appeal  by  the  defendants,  Bosalie  V.  Henry  and  another,  by 
Campbell  E.  Locke,  their  guardian  ad  litem,  from  certain  portions 
of  a  judgment  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  30th  day  of  October,  1903, 
as  resettled  by  an  order  entered  in  said  clerk's  office  on  the  4th  day 
of  December,  1903,  upon  the  report  of  a  referee,  construing  the  will 
of  Leonard  Lewisohn,  deceased. 

The  action  is  brought  by  the  executors  of  the  last  will  and  testa- 
ment of  Leonard  Lewisohn  for  the  construction  of  his  will.  The 
controversy  arises  over  the  construction  of  the  7th  clause  or  para- 
graph of  the  will,  which  is  as  follows :  "  I  direct  that  my  executors 
hereinafter  named,  or  such  of  them  as  shall  qualify  and  act,  divide 
all  the  rest,  residue  and  remainder  of  the  property  and  estate,  both 
real  and  personal,  of  every  kind  and  description  and  wheresoever 
situated  which  shall  belong  to  me  or  be  subject  to  my  disposal  at  the 
time  of  my  death,  into  such  number  of  equal  shares  as  shall  be  equal 
to  the  number  of  children  who  shall  survive  me,  and  of  my  chil-  ■ 
dren,  who  shall  have  died  before  me  leaving  issue  who  shall  survive 
me,  and  set  apart  one  of  such  equal  shares  for  each  of  my  children 
who  shall  survive  me,  and  one  of  such  equal  shares  for  the  issue 
of  each  child  of  mine  who  shall  have  died  before  me,  leaving 
issue  me  surviving ;  and  convey,  transfer,  deliver  and  pay  over  one 
of  such  equal  shares  to  the  issue  of  each  one  of  my  children  who 
shall  have  died  before  me  leaving  issue  me  surviving,  in  equal 
shares,  j!?(37'  stirpes  and  not  per  capita^  to  whom  I  give,  devise  and 
bequeath  the  same  accordingly;  and  that  my  said  executors  set 
apart  one  of  such  equal  shares  for  the  beneftt  of  each  of  my  chil- 
dren who  shall  survive  me,  and  I  give,  devise  and  bequeath  the 
same  to  my  said  executors  and  to  such  of  them  as  shall  qualify  and 
act ;  as  trustees  to  have  and  to  hold  each  share  so  set  apart  for  the 
benefit  of  a  child  of  mine  (or  the  portion  thereof  not  paid  over  and 
transferred  to  such  child  as  hereinafter  directed)  upon  a  separate 
trust,  for  the  benefit  of  such  person  for  whom  or  for  whose  benefit 
the  same  shall  have  been  set  apart  as  aforesaid  during  his  or  her 
natural  life,  which  trust  as  to  each  share  of  such  property  or  estate 
by  this  article  of  my  will  hereinbefore  directed  to  be  held  in  trust 
for  the  benefit  of  a  child  of  mine  shall  be  to  collect  and  receive  the 
rents,  issues,  income  and  profits  of  so  much  thereof  as  shall  be  real 
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property  and  to  invest  and  keep  invested  so  much  thereof  as  shall  be 
personal  property  with  power  to  call  in  and  change  the  investments 
thereof  from  time  to  time  and  to  collect  and  receive  the  income 
thereof,  and  after  paying  thereout  all  lawful  expenses  and  charges  to 
apply  the  net  income  from  the  said  trust  estate  arising  from  time 
to  time  as  received,  to  the  use  of  the  person  in  trust  for  whom  such 
trust  estate  shall  be  held  as  aforesaid  for  so  long  during  the  life  of 
such  person  as  he  or  she  shall  remain  under  the  age  of  twenty-five 
years,  the  income  of  any  such  share  held  in  trust  for  any  daughter 
of  mine  to  be  free  from  the  debts,  control  or  interference  of  any 
husband  she  may  have ;  and  upon  the  arrival  at  the  age  of  twenty- 
five  years  of  the  person  in  trust  for  whom  such  trust  estate  shall  be 
so  held,  to  convey,  transfer,  deliver  and  pay  over  one  equal  fourth 
part  of  the  capital  of  such  trust  estate  with  all  gains  and  increase 
of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to  such  per- 
son ;  and  after  such  person  in  trust  for  whom  such  trust  estate  shall 
be  held  in  trust  as  aforesaid  shall  have  attained  the  age  of  twenty- 
five  years,  thenceforward  for  so  long  during  the  natural  life  of  such 
person  as  he  or  she  shall  remain  under  the  age  of  thirty  years  to  con- 
tinue to  hold  the  residue  of  such  trust  estate  in  trust,  to  collect  and 
receive  the  rents,  issues,  income  and  profits  of  so  much  thereof  as 
shall  be  real  property,  and  to  invest  and  keep  invested  so  much 
thereof  as  shall  be  personal  property,  with  power  to  call  in  and 
change  the  investments  thereof  from  time  to  time  and  to  collect  and' 
receive  the  income  thereof,  and,  after  paying  thereof  all  lawful 
expenses  and  charges,  to  apply  the  net  income  from  the  said  trust 
estate  arising  from  time  to  time  as  received  to  the  use  of  the  person 
in  trust  for  whom  such  trust  estate  shall  be  held  as  aforesaid,  the 
income  of  such  trust  estate  held  in  trust  for  any  daughter  of  mine 
to  be  free  from  the  debts,  control  or  interference  of  any  husband 
she  may  have ;  and  upon  the  arrival  at  the  age  of  thirty  years  of 
such  person  in  trust  for  whom  such  trust  estate  shall  be  held  to 
convey,  transfer,  deliver  and  pay  over  one  equal  third  part  of  the 
capital  of  such  trust  estate  then  remaining,  including  all  gains  and 
increase  of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to 
such  person  in  trust  for  whom  such  trust  estate  shall  be  held ;  and 
from  and  after  such  person  shall  have  attained  the  age  of  thirty 
years  thenceforward,  during  the  residue  of  the  natural  life  of  such 
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person  in  trast  for  whom  such  trust  estate  shall  have  been  held  to 
continue  to  hold  the  residue  of  such  trust  estate  in  trust  to  collect 
and  receive  the  rents,  issues,  income  and  profits  of  so  much  thereof 
as  shall  be  real  property,  and  to  invest  and  keep  invested  so  much 
thereof  as  shall  be  personal  property,  with  power  to  call  in  and  change 
the  investments  thereof  from  time  to  time,  and  to  collect  and  receive 
the  income  thereof,  and,  after  paying  thereout  all  lawful  expenses 
and  charges,  to  apply  the  net  income  from  the  said  trust  estate  aris- 
ing from  time  to  time  as  received  to  the  use  of  the  person  in  trust 
for  whom  such  trust  estate  shall  be  held  as  aforesaid,  the  income  of 
any  such  trust  estate  held  in  trust  for  any  daughter  of  mine  to  be 
free  from  the  debts,  control  or  interference  of  any  husband  she  may 
have,  and  upon  the  death  of  such  person  in  trust  for  whom  such 
trust  estate  shall  be  held,  to  convey,  transfer,  deliver  and  pay  over 
the  capital  of  such  trust  estate  as  it  shall  then  exist  with  all  gains 
and  increase  of  capital  thereof,  if  any,  in  fee  simple  and  absolutely 
to  such  person  or  persons  and  in  such  shares  and  proportions  as  the 
person  in  trust  for  whom  such  trust  estate  shall  have  been  held, 
shall  by  will  direct  and  appoint ;  and  in  default  of  such  direction  or 
appointment,  or  in  so  far  as  such  direction  or  appointment  may 
not  extend  or  be  effectual,  to  the  issue  then  surviving  of  such  per- 
son in  trust  for  whom  such  trust  estate  shall  have  been  held,  in 
equal  shares  per  stirpes  and  not  per  capita^  or  if  such  person  in 
trust  for  whom  such  trust  estate  shall  have  been  held  as  aforesaid 
shall  leave  no  issue  him  or  her  surviving,  to  the  next  of  kin  of  such 
person  in  trust  for  whom  such  trust  estate  shall  have  been  held,  in 
the  shares  and  proportions  to  which  under  the  laws  of  the  State  of 
New  York  as  they  shall  then  exist,  they  would  be  entitled  to  the 
same,  if  the  same  were  personal  property  and  such  person  in  trust 
for  whom  such  trast  estate  shall  have  been  held  had  died  possessed 
thereof  intestate." 

The  testator  left  four  sons  and  five  daughters,  one  of  whom  was 
Florine  L.  Henry,  the  mother  of  the  appellants,  who  subsequently 
died,  before  attaining  the  age  of  twenty-five  years,  without  having 
made  the  appointment  authorized  by  the  7th  clause  of  the  will. 
She  died  intestate,  leaving  the  appellants,  her  sole  issue,  and  a  hus- 
band, the  respondent  Henry,  their  father,  who  was  appointed 
administrator  of  her  estate.     The  esiecutors  of  Lewisohn  qualified 
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and  divided  the  remainder  of  his  estate  into  nine  separate  equal 
shares  and  set  apart  one  of  these  for  the  mother  of  the  appellants, 
as  directed  in  the  will,  and  during  her  lifetime  paid  her  the  income 
thereof.  The  surviving  husband,  claiming  that  one-half  of  the  part 
of  the  estate  so  set  apart  and  held  in  trust  for  his  wife,  which  was 
to  be  paid  to  her  in  installments  upon  her  attaining  the  age  of  twenty- 
five  and  thirty  years,  respectively,  vested  in  her,  in  his  capacity  as 
administrator,  demanded  that  the  executors  pay  the  same  over  to 
him.  The  executors  being  in  doubt  as  to  the  true  construction  of 
the  will  in  this  regard,  thereupon  brought  this  action  to  have  it 
judicially  construed.  The  referee  decided  that  one-half  of  the  share 
or  part  of  the  estate  so  set  apart  for  the  benefit  of  the  mother  of 
the  appellants  vested  in  her  upon  the  death  of  the  testator  and 
awarded  judgment  accordingly. 

Campbell  E.  Locke^  for  the  appellants. 

P.  J.  Booney^  for  the  defendant  respondent, 

Laughlin,  J. : 

The  executors  were  directed  by  the  7th  clause  of  the  will  to 
divide  the  rest,  residue  and  remainder  of  the  estate  of  the  testator 
into  a  number  of  equal  shares,  equal  in  number  to  the  number  of 
his  children  living  at  the  time  of  his  death  and  of  his  deceased 
children  leaving  issue  surviving  him,  and  to  set  apart  one  of  such 
shares  for  each  surviving  child  and  one  for  the  surviving  issue  of 
each  deceased  child.  The  executors  were  then  directed  to  "  con- 
vey, transfer,  deliver  and  pay  over  one  of  such  equal  shares  to 
the  issue "  of  each  deceased  child  in  equal  shares  ^^per  stirpes 
and  not  per  capita,  to  whom  I  give,  devise  and  bequeath 
the  same  accordingly."  Here  we  find  specific  provisions  with 
reference  to  the  death  of  any  of  the  children  of  the  testator 
during  his  lifetime.  Grandchildren,  surviving  the  testator,  being 
the  issue  of  a  predeceased  child,  were  to  take  at  once  without 
their  share  being  held  in  trust  at  all.  Consequently,  the  disposition 
of  the  principal  upon  the  death  of  a  beneficiary  made  towards  the 
end  of  the  7th  clause  of  the  will,  must  have  reference  to  the  death 
of  a  child  and  to  one  occurring  subsequent  to  the  death  of  the  testa- 
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tor.  The  appellants  contend  that  the  clause  in  which  this  reference 
to  the  death  of  a  child  is  made  is  unqualiiied  and  that  it  inclades  a 
death  at  any  time  thereafter.  The  respondent  on  the  other  hand 
claimp  that  it  only  relates  to  a  death  of  a  surviving  child  after  attain- 
ing the  age  of  thirty  years  and  that,  therefore,  the  part  of  the  will 
in  which  it  occurs  merely  disposes  of  the  remaining  half  of  tlie 
separate  share  set  apart  for  the  benefit  of  the  mother  of  the  appel- 
lants. This  argument  proceeds  upon  the  theory  that  the  testator 
did  not  contemplate  a  death  of  any  of  his  surviving  children  before 
attaining  the  age  of  thirty  years  and  that,  under  the  rule  which 
favors  the  vesting  of  estates,  the  undivided  half  which  the  execu- 
tors are  directed  to  pay  over  to  each  child  in  installments  on  arriv- 
ing at  the  age  of  twenty-five  and  thirty  years  respectively,  vested 
absolutely  in  the  mother  of  the  appellants  upon  the  death  of  the 
testator.  If  the  undivided  half  of  the  mother's  share  thus  set  apart 
and  held  in  trust  for  her  benefit  vested  absolutely  in  her  as  claimed 
by  the  respondent,  then  upon  her  death  it  was  payable  to  her 
administrator  and  the  appellants  take  as  her  next  of  kin  subject  to 
the  interest  of  their  father ;  but  if  it  did  not  vest  in  the  mother,  the 
appellants  take  directly  under  the  will  and  the  husband  and  father 
has  no  interest.  The  practical  question  for  decision  is,  therefore, 
whether  the  appellants  take  as  next  of  kin  of  their  mother  or  under 
the  will  of  their  grandfather.  In  this  view,  if  the  appellants  take 
under  the  will  it  is  immaterial  whether  the  undivided  half  of  the 
separate  trust  fund  in  question  vested  in  the  trustees  until  the  time 
fixed  for  distribution,  or  whether  it  vested  in  the  mother  of  the 
appellants  subject  to  be  divested  upon  her  death  before  the  distribu- 
tion period.  This  depends  upon  the  intent  of  the  testator.  We 
must  ascertain  his  intent  by  considering  all  of  the  provisions  of  his 
will.  On  a  casual  reading,  the  punctuation  would  seem  to  indicate 
that  the  disposition  of  the  trust  fund  in  case  of  the  death  of  a  bene- 
ficiary relates  to  the  trust  fund  remaining  in  the  hands  of  the  tmsr 
tee  after  the  beneficiary  has  attained  the  age  of  thirty  years,  which 
would  be  one-half  the  principal  of  the  share  originally.  On  acloeer 
examination,  however,  it  will  be  discovered  that  the  will  has  not 
been  punctuated  with  any  degree  of  accuracy  or  even  systematicaDy 
and,  therefore,  the  punctuation  is  of  little  value  as  an  aid  to  >the  trae 
construction.    Moreover,  it  is  to  be  borne  in  mind  that  punctuation 
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must  be  disregarded  if  it  is  in  conflict  with  the  testamentary  scheme 
of  the  testator  as  gleaned  from  the  provisions  of  the  will  or  pre- 
vents ascribing  to  the  words  employed  their  ordinary  meaning. 
{Roe  V.  Vingut^  117  N.  Y.  204;  Einhele  v.  Wilson^  151  id. 
269.)  There  is  no  express  devise  or  bequest  of  any  of  the 
separate  trust  funds  to  any  of  the  surviving  children.  On  the 
contrary,  on  the  division  of  the  remainder  into  these  separate 
shares,  each  separate  share  set  apart  for  the  benefit  of  a  surviving 
child  is  expressly  given,  devised  and  bequeathed  to  the  executors 
as  trustees  in  trust  to  collect  and  receive  the  rents,  issues,  income 
and  profits  of  the  real  estate  and  to  invest  and  keep  invested  the 
personal  property,  with  power  to  call  in  and  change  the  invest- 
ments from  time  to  time  and  apply  the  net  income  to  the  use  of  the 
child  for  whose  benefit  the  separate  trust  is  created  during  life, 
with  a  provision  that  upon  the  beneficiary  arriving  at  the  age  of 
twenty-five  years  the  trustees  shall  "  convey,  transfer,  deliver  and 
pay  over  one  equal  fourth  part  of  the  capital,"  and  upon  the  bene- 
ficiary attaining  the  age  of  thirty  years  to  pay  over  in  like  manner 
one-third  of  the  remainder.  The  testator,  by  repeatedly  providing 
that  the  income  paid  to  any  of  his  daughters  should  be  free  from  the 
debts,  control  or  interference  of  her  husband,  and  by  providing  that 
in  the  event  of  the  death  of  any  of  his  children  without  exercising 
the  power  of  appointment,  the  share  held  in  trust  for  such  child 
should  go  to  his  or  her  issue,  if  any  survive  him,  and  making  no 
provision  for  a  surviving  husband  or  wife,  shows  quite  clearly  that 
he  did  not  intend  that  the  trust  fund  should  vest  absolutely  in  his 
children  until  the  arrival  of  the  period  fixed  for  distribution,  and  then 
only  as  to  the  part  to  be  distributed.  Until  the  period  for  distribution 
his  children  were  only  entitled  to  the  net  income,  and,  therefore,  it 
could  be  of  no  personal  advantage  or  benefit  to  them  to  have  the 
estate  vested  in  them  in  the  meantime.  If  any  beneficiary  having 
issne  desired  that  any  part  of  the  trust  fund  should  go  to  another 
or  others  than  his  or  her  issue,  the  power  of  appointment  was  given 
to  otherwise  dispose  of  all  or  any  part  of  it.  Moreover,  it  was 
essential  for  the  due  performance  of  the  trust  that  the  trustees 
should  be  vested  with  the  complete  title  to  the  property.  We  are, 
therefore,  of  opinion  that  the  appellants  took  under  the  will  and  not 
as  next  of  kin  of  their  mother. 
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It  follows  that  the  judgment  should  be  modified  in  accordance 
with  these  views,  with  costs  to  the  guardian  ad  litem  payable  out  of 
the  fund. 

Van  Brunt,  P.  J.,  Patterson  and  Hatch,  JJ.,  concurred. 

Ingraham,  J.  (concurring) : 

I  concur  with  Mr.  Justice  Laughlin  in  the  construction  giren  to 
the  7th  clause  of  the  will  in  question,  as  it  seems  to  me  that  the 
intention  of  the  testator  is  clearly  expressed.  The  property  devised 
and  bequeathed  to  the  executors  in  trust  is  to  be  divided  "  into  such 
number  of  equal  shares  as  shall  be  equal  to  the  number  of  cliildren 
who  shall  survive  me,  and  of  my  children,  who  shall  have  died 
before  me  leaving  issue  who  shall  survive  me,  and  set  apart  one  of 
such  equal  shares  for  each  of  my  children  who  shall  survive  me,  and 
one  of  such  equal  shares  for  the  issue  of  each  child  of  mine  who  shall 
have  died  before  me,  leaving  issue  me  surviving."  The  trustees  were 
then  directed  to  hold  one  share  for  each  of  his  surviving  children, 
to  collect  and  receive  the  rents,  issues,  income  and  profits  from  such 
share  and  to  apply  the  net  income  to  the  use  of  the  person  for  whom 
such  share  shall  be  held  during  the  life  of  such  person,  or  until  snch 
person  arrives  at  the  age  of  twenty-five  years,  and  upon  the  arrival 
of  such  person  at  the  age  of  twenty-five  years,  to  convey  or  pay  over 
one  equal  fourth  part  of  the  capital  of  such  trust  estate,  to  receive 
the  income  upon  the  remaining  three-fourths  and  to  pay  it  to  the 
person  for  whom  the  trust  was  held  until  such  person  arrived  at  the 
age  of  thirty  years,  when  there  was  to  be  conveyed  and  paid  to  such 
person  one-third  of  the  capital  of  the  trust  estate  then  remaining, 
and  to  hold  the  balance  of  the  trust  during  the  lifetime  of  the  per- 
son for  whom  the  trust  was  held  and  to  pay  the  income  and  profits 
to  such  person  during  his  life.  It  is  then  provided  that  "  upon  the 
death  of  such  person  in  trust  for  whom  such  trust  estate  shall  be 
held,  to  convey,  transfer,  deliver  and  pay  over  the  capital  of  snch 
trust  estate  as  it  shall  then  exist  with  all  gains  and  increase  of  capital 
thereof,  if  any,  in  fee  simple  and  absolutely  *  *  *  to  the  issue 
then  surviving  of  such  person  in  trust  for  whom  such  trust  estate  shall 
have  been  held,  in  equal  shares."  Thus,  upon  the  death  of  the  per- 
son in  trust  for  whom  the  share  is  held,  the  capital  of  such  trust 
estate,  "  as  it  shall  then  exist,"  that  is,  at  the  time  of  distribution. 
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shall  be  paid  over  to  the  issue.  If  the  testator's  child  survived  him 
and  died  under  twenty-five  years  of  age,  the  direction  to  pay  to  that 
child  a  quarter  of  the  estate  upon  its  arriving  at  that  age  manifestly 
could  not  be  complied  with.  At  that  time  the  capital  of  such  trust 
estate  as  it  would  then  exist  would  be  all  of  the  share  of  the  testa- 
tor's residuary  estate  which  was  held  in  trust  for  that  child.  It  had 
not  then  been  depleted  by  the  payment  which  was  to  be  made  when 
the  child  arrived  at  the  age  of  twenty-five  years.  There  is  no  direct 
devise  or  bequest  of  any  part  of  the  testator's  property  to  any  of  his 
surviving  children.  The  sole  right  of  a  child  to  any  part  of  the  cap- 
ital of  the  estate  is  contained  in  the  direction  to  the  executors  to  pay 
to  a  surviving  child  one  undivided  quarter  of  the  share  held  in  trust 
for  that  child  upon  his  arriving  at  the  age  of  twenty-five  years  and 
thirty  years  respectively,  and  it  seems  to  have  been  clearly  the  inten- 
tion of  the  testator  that  upon  the  death  of  either  of  his  surviving 
children  the  capital  of  the  share  held  in  trust  for  him  was  to  vest 
absolutely,  in  the  absence  of  the  exercise  of  a  power  of  appointment, 
in  the  issue  of  the  child  so  dying.  The  terms  of  the  will  negative 
the  idea  that  the  testator  intended  to  vest  absolutely  in  either  of  his 
surviving  children  any  portion  of  the  estate  held  in  trust  for  them 
until  they  arrive  at  the  age  of  twenty-five  years.  The  devise  or 
bequest  over  took  effect  upon  the  death  of  a  surviving  child,  and  the 
property  thus  devised  or  bequeathed  was  the  capital  of  the  share 
held  in  trust  for  that  child  at  the  time  of  his  death,  and  to  carry  this 
intention  into  effect  the  judgment  should  be  modified  accordingly. 

Patterson,  J.,  concurred. 

Judgment  modified  as  directed  in  opinion,  with  costs  to  guardian 
ad  litem  payable  out  of  the  fund. 
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Alice    Vineb,    Appellant,  v.   Thomas    L.   Jambs    and     Others, 

Ilespondents. 

Action  €tgainst  directors  of  a  corporation  to  recover  da/magi  for  aUeged  falte  repre- 
»ent€Uion» — motion  to  make  the  complaint  more  definite  and  certain  by  alleging 
which  of  the  defendanti  were  directors  cU  the  re^pectiw  times  when  the  representa- 
tions were  made — biU  of  particulars. 

The  complaint  in  an  action  brought  against  the  directors  of  a  corporation  alleged 
that  by  reason  of  certain  statements  contained  in  an  address  of  the  defendant 
James,  one  of  the  directors,  and  by  reason  of  statements  made  in  addresses  of 
other  of  the  directors  at  various  times  and  in  annual  reports  of  the  corporatioD, 
certain  representations  were  made  which  were  false,  and  that  the  plaintiff  acting 
upon  them  bought  shares  of  stock  in  the  corporation;  and  after  having  bought 
those  shares,  refrained  from  selling  them  in  consequence  of  false,  fraudulent 
and  untrue  statements,  upon  which  she  relied.  Relief  was  asked  against  all 
of  the  defendants. 

It  was  not  alleged  that  at  all  the  times  therein  mentioned  all  the  defendants  were 
directors  or  were  connected  with  or  could  be  made  responsible  for  false  repre- 
sentations, if  such  representations  were  made. 

Held,  that  the  plaintiff  should  be  required  to  make  her  complaint  more  definite 
and  certain  by  specifically  alleging  which  of  the  defendants  were  directors  at 
the  respective  times  the  alleged  false  reports  or  statements  upon  which  the 
plaintiff  relied  were  put  forth  and  the  times  at  which  the  plaintiff  purchased 
her  stock; 

That  the  defendants  were  not  limited  to  a  demand  for  a  bill  of  particulars. 

Appeal  by  the  plaintiff,  Alice  Viner,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  3d  day 
of  March,  1903,  granting  the  defendants'  motion  to  make  the  plain- 
tiff's complaint  more  definite  and  certain,  and  directing  the  service 
of  an  amended  complaint. 

G.  L.  F.  Bohan^  for  the  appellant. 

CharXes  A.  Deshon^  for  the  respondents. 

Patterson,  J. : 

This  is  an  appeal  from  an  order  granting  a  motion  made  by  the 
defendants  to  require  the  plaintiff  to  make  her  complaint  definite 
and  certain.    The  court  below  held,  and  properly,  that  the  remedy 
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invoked  by  tliis  motion  was  the  correct  one  and  that  the  defendants 
were  not  limited  to  a  demand  for  a  bill  of  particulars.  {People  ex 
rel.  Crane  v.  Byder,  12  N.  Y.  433.) 

The  object  of  the  present  motion  was  to  have  the  complaint,  as 
the  conrt  l)elow  said,  pat  in  such  shape  that  the  defendants,  all  <  r 
either  of  them,  might  plead  to  it  in  such  a  way  as  might  be  advised 
for  the  protection  of  their  respective  rights.  The  action  is  against 
a  number  of  defendants  who  were  directors  or  trustees  of  the  Anglo- 
American  Savings  and  Loan  Association,  a  corporation  organized 
under  the  laws  of  the  State  of  New  York.  It  is  claimed  that  by 
reason  of  certain  statements  contained  in  an  address  of  the  defendant 
James,  one  of  the  directors,  and  by  reason  of  statements  made  in 
addresses  of  other  of  the  directors  at  various  times  and  in  annual 
reports  of  the  corporation,  certain  representations  were  made  which 
were  false  and  that  the  plaintiff  acting  upon  them  bought  shares  of 
the  corporation  named;  and  after  having  bought  those  shares, 
refrained  from  selling  them  in  consequence  of  false,  fraudulent  and 
untrue  statements,  upon  which  she  relied.  The  complaint  is  framed 
in  such  a  way  as  to  ask  relief  against  all  of  the  defendants. 

The  indefiniteness  of  the  complaint  in  respect  to  very  substantial 
allegations  affecting  the  liability  of  the  defendants  is  apparent.  It 
is  not  shown  that  at  all  the  times  therein  mentioned  all  the  defend- 
ants were  directors  or  were  connected  with  or  could  be  made  respon- 
sible for  false  representations,  if  such  representations  were  made. 
It  is  true,  the  complaint  says  that  at  the  times  mentioned  the  defend- 
ants were  directors,  but  it  is  obvious  from  reading  the  pleading  that 
it  cannot  be  assumed  that  each  and  every  one  of  the  defendants  was 
a  director  of  the  corporation  at  each  and  every  time  referred  to  in 
the  complaint.  We  think,  therefore,  the  court  below  was  right  in 
ruling  that  there  should  be  a  specific  allegation  as  to  which  of  the 
defendants  were  directors  at  the  respective  times  the  alleged  false 
reports  or  statements  upon  which  the  plaintiff  relied  were  put  forth ; 
and  so  with  relation  to  the  times  at  which  the  plaintiff  purchased 
her  stock.  It  may  be  that  such  purchase  was  made  before  any  of 
the  statements  or  representations  were  put  forth,  wliich  tlie  plaintiff 
claims  to  be  false ;  and  further  than  that,  as  each  defendant  is  sought 
to  be  made  liable  for  his  own  fraudulent  statement  or  representa- 
tion, he  should  be  connected  by  positive  allegation  with  the  repre- 
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sentations,  reBponsibility  for  which  is  sought  to  be  charged  upon 
him. 

We  think  the  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

Van  Brunt,  P.  J.,  O'Brien,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Rose  M.  Leart,  Respondent,  v.  Lizzie  J.  Corvin  and  The  Church 
OF  St.  Mary  in  the  Cm"  of  New  York,  Appellants. 

Fraudulent  eonveyance — real  property  purchased  with  money  advanced  dy  m 
daugMer  of  the  grantee —an  oral  understanding  that  the  property  should  belong  to 
the  daugMer — when  conveyances  of  the  property  to  a  church  corporation  and  by 
the  church  corporation  to  a  third  party  will  he  set  aside  as  fnniduletU— mortgage 
executed  by  the  third  party. 

Patrick  J.  Corvin  purchased  certain  real  property  with  moneys,  a  portion  of 
which  had  been  contributed  by  his  daughter,  who  was  his  only  child.  -  The 
title  was  taken  in  Corvin's  name,  and  it  was  understood  that  he  and  his  wife 
would  use  the  premises  as  their  home  during  their  life,  and  that,  upon  their 
death,  the  property  was  to  belong  absolutely  to  the  daughter  whose  contribu- 
tion to  the  purchase  price  represented  the  full  value  of  her  estate  in  remainder. 

Subsequently  Corvin  and  his  wife  executed  to  a  church  corporation  an  absolute 
conveyance  of  the  premises  for  a  nominal  consideration.  The  church  corpora- 
tion executed  a  deed  conveying  to  the  grantors  a  life  interest  in  the  premises, 
but  the  latter  conveyance  was  not  recorded.  Subsequent  to  Mrs.  Corvin's 
death,  the  church  corporation  conveyed  the  premises  to  Lizzie  J.  Hurley  by  a 
deed  expressing  a  consideration  of  $14,500,  none  of  which  was  paid. 

On  the  same  day  Corvin  executed  to  her  a  release  of  his  life  estate  in  the 
premises.  Hurley  then  executed  a  $6,000  mortgage  upon  the  property  to 
secure  a  loan  which  she  had  procured  and  then  reconveyed  to  Corvin  a  life 
interest  in  the  premises.  Five  thousand  dollars  of  the  mortgage  loan  was  paid 
to  the  church  corporation  and  the  remainder  was  used  for  the  payment  of 
expenses.  Corvin  married  the  said  Lizzie  J.  Hurley  three  months  later,  and 
subsequently  died. 

Heid,  that  Corvin's  daughter  was  entitled  to  a  judgment  declaring  her  to  be  the 
owner  of  the  premises  in  fee  simple  subject  to  the  $6,000  mortgage,  and  to 
recover  the  $5,000  received  by  the  church  corporation; 

That  Lizzie  J.  Hurley  should  be  required  to  account  for  the  rents  of  the  premises, 
but  that  she  should  be  protected,  by  bond  or  otherwise,  against  liability  on  the 
mortgage  executed  by  her. 
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Appeal  by  the  defendants,  Lizzie  J.  Corvin  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  10th  day 
of  June,  1903,  upon  the  decision  of  the  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  adjudging  the  plaintiff  to  be  the 
absolute  owner  of  certain  premises  in  the  city  of  New  York. 

David  McGlurej  for  the  appellant  Corvin. 

Miehad  J.  Scamlam,^  for  the  appellant  church. 

J.  Aspinwall  Hodge^  for  the  respondent. 

Judgment  affirmed,  with  costs  on  the  opinion  of  the  court  below 
(O'Bbibn,  J.,  dissenting). 

The  following  is  the  opinion  of  Gbbenbaum,  J.,  delivered  at 
Special  Term : 

Gbeenbaum,  J. : 

This  action  is  brought  to  establish  the  title  in  fee  absolute  in  the 
plaintiff  to  certain  real  property  situate  in  the  city  of  New  York,  sub- 
ject only  to  an  existing  mortgage  of  $6,000,  to  compel  defendant  Cor- 
vin to  render  an  account  of  rents  collected,  and  to  recover  a  judg- 
ment against  the  defendant  the  Church  of  St.  Mary  for  the  sum  of 
$5,000  and  interest.  The  facts  out  of  which  this  controversy  arises 
are  set  forth  in  detail  in  the  opinion  of  Mr.  Justice  Wbbnee,  before 
whom  the  case  was  originally  tried  and  who  dismissed  the  complaint 
upon  the  merits  (29  Misc.  Eep.  68),  and  in  the  opinions  of  the  Appel- 
late Division,  which  reversed  the  judgment  of  the  Special  Term 
(63  App.  Div.  151).  Upon  the  present  trial  substantially  the  same 
testimony  was  presented  as  upon  the  former  trial,  supplemented,  how- 
ever, by  the  testimony  of  one  Martin  Cody,  whom  the  plaintiff 
produced  as  a  newly-discovered  witness.  It  would  seem  to  be  suffi- 
cient here  to  state  that  the  plaintiff  was  the  daughter  of  one  Patrick 
J.  Corvin  and  Mary  Corvin ;  that  in  1875,  plaintiff,  who  then  mar- 
ried a  Mr.  Leary,  gave  to  her  father  the  sum  of  $1,385,  which  she 
had  drawn  from  two  savings  banks  in  this  city,  where  the  money 
had  been  deposited  in  her  name  for  upwards  of  one  year ;  that  the 
App.  Div.— Vol.  XCIL        35 
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father,  with  the  money  thus  given  him  by  his  daughter  and  oerCain 
other  monoj8  giFen  to  liim  bj  his  wife,  Mary,  panchased  tlie  prem- 
iaes  involved  in  this  snit  known  as  No.  279  East  Broadway,  with  the 
understanding  that  the  parents  would  oae  it  as  their  home  as  long  as 
they  lived,  and  that  upon  tlieir  death  the  property  wonld  belong 
absolutely  to  the  plaintiff,  who  was  an  only  child.  It  appears  that 
the  plaintiff,  some  time  after  her  marriage,  unfortunately  became 
addicted  to  the  liquor  habit  to  such  a  degree  that  it  became  neces- 
sary for  her  welfare  on  a  number  of  occasions  to  place  her  in  a  sani- 
tarium, although  it  is  proper  to  state  that  it  is  now  asserted  that  for 
a  number  of  years  past  she  has  overcome  the  desire  for  drink.  The 
title  to  the  property  was  taken  in  the  father's  name,  a  fact  of 
which  the  plaintiff  claims  that  she  had  no  knowledge  at  that  time. 
In  December,  1890,  the  father  and  mother  conveyed  the  property 
in  question  to  the  defendant  the  Church  of  St.  Mary  for  a  nominal  con- 
sideration by  deed  absolute,  which  was  duly  recorded.  On  tlie  same 
day  the  church  executed  a  conveyance  back  to  the  parents,  giving 
them  a  life  estate  in  the  property,  but  which  was  not  recorded.  In 
February,  1892,  the  mother,  Mary  Corvin,  died.  On  Decembo*  21, 
1892,  pursuant  to  an  order  of  this  court  upon  an  application  for 
leave  to  sell,  the  church  conveyed  the  premises  to  one  lime  J. 
Hurley  (now  known  as  Lizzie  J.  Corvin),  one  of  the  defendants 
herein,  for  the  expressed  consideration  of  $14,500.  On  the  same 
day  the  father,  Patrick  J.  Corvin,  released  his  life  estate  to  said 
Lizzie  J.  Hurley,  who  at  the  same  time  executed  a  mortgage  for 
$6,000  upon  the  premises  in  consideration  of  a  loan  for  said  sum 
which  she  had  procured,  and  reconveyed  a  life  estate  to  Patrick  J. 
Corvin.  From  the  proceeds  of  the  mortgage  loan  the  snm  of  $6,000 
was  paid  to  the  defendant,  the  church,  and  the  balance  of  $1,000 
was  used  for  the  expenses  involved  in  the  various  transfers  and  trans- 
actions just  detailed.  On  February  9,  1893,  Patrick  J.  Corvin  mar- 
ried said  Lizzie  J.  Hurley.  On  Maroh  31, 1898,  he  died,  and  on 
August  26,  1898,  this  action  was  commenced.  The  complaint  is 
predicated  upon  the  theory  that  not  only  was  the  property  impressed 
with  a  trust  of  an  estate  in  remainder  at  the  time  of  its  pnrchaee 
in  favor  of  the  plaintiff,  but  that  the  conveyance  to  the  church  was 
made  upon  the  same  trust.  The  plaintiff  has  submitted  the  testi- 
mony of  various  witnesses  in  support  of  her  claim  that  the  property 
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was  originallj  paarefaased  partly  wiftk  her  xoautj^  i^ob  the  wider- 
standijig  iiiat  slie  was  to  own  tbe  remainder  after  the  termhuUdon 
of  the  life  eBtatea  of  her  pareata,  and  no  |»t)of  ia  contradietioii  of 
snch  teetimoiiy  has  been  prosented,  and  thia  teathnonj  ia  entitled  to 
credit^  nnleaa  the  crofia-examiiiatioii  of  the  witnaaaes^  their  relatiom 
to  the  parties,  tiie  dresmstamees  and  probabilities  of  the  case  tend  to 
impair  its  probative  force.  The  defeBdants  haTOr  aabntitted  teati- 
mon  J  of  living  witnesses  as  to  the  drenmstances  attending  the  eon* 
veyanoe  to  the  <&nrch,  showing  liiat  it  was  mk  made  xvpon  mj 
trusty  and  this  testimony,  being  uncontradicted  by  any  direct  proof, 
should  only  be  discredited  for  reasons  similar  to  those  indifsated 
with  respeet  to  plaintiffs  proof.  Under  the  view  Hmt  I  take  of  the 
case,  I  have  eondndBd  to.  assame  tliat  liM  testimony  given  by  the 
defendants'  witnesees,  so  far  as  it  af^ts  the  issoe  relating  to  the  trust 
character  of  the  eonveyanee  to  the  chnreh^  is  truthful  and  I  shsJl  eon* 
sider  the  case  solely  with  reference  to  plaintiffs  dann  that  the  prop- 
erty was  impressed  with  a  trust  at  the  time  of  its  parchasa  by  plain* 
tiffs  fother.  It  is  undispnted  that  the  plaintiff  had  the  li^l  titte  to 
the  moneys  on  d^oait  in  the  savings  banks,  and  it  wonld  be  mere 
specnktion  to  indulge  the  thought  that  this  nKmey  belonged  to  the 
father,  or  if  it  had  originally  belonged  to  liim^  that  dae  held  the  money 
in  trust  for  him.  On  the  conrtary^  tbe  cirenmatanocs  favcnr  the  find- 
ing of  an  absolute  ownership  of  this  money  in  the  plaintiff,  who 
had  Bved  with  her  parents  mitil  her  twenty-foardi  year^  rendered 
services  in  the  household  and  assisted  in  serving  and  waiting  upon 
boarders  and  lodgers,  kept  by  her  mother.  Bfit  even  if  tha 
money  was  a  gift  from  her  parents,  plaintiffs  title  tibereto,  so  far  as 
the  proofs  show,  cannot  well  be  questioned.  Added  to  the  testi- 
mony produced  upon  the  previous  trial  is  that  of  the  wifeneas  Cody„ 
who  confirms  that  of  the  other  witnesses  as  to  the  purchase  of  the 
real  estate  in  question,  in  part,  with  plaintiffs  money,  and  upon 
the  understanding  that  the  title  thereto  was  to  vest  in  plaintiff 
upon  her  parents'  death.  I  do  not  think  that  jdaintiff  a  wttnessea 
have  been  discredited.  The  circumstances  attending  tbe  pm'chase^ 
the  fact  that  plaintiff  was  the  sole  chQd  and  that  complete  con- 
fidence seems  to  have  prevailed  betwe^i  parents  and  daughter, 
all  these  considerations  tend  to  strengtlien  the  belief  that  it  was 
probaUte  and  natural  for  the  parents,  at  tbe  ag«  ait  which  Idie  plain- 
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tiff  bad  then  attained,  to  have  had  the  understanding  with  their 
daughter,  to  which  these  witnesses  testify.  It  also  appears,  upon 
an  application  of  the  Northampton  tables,  that  the  sum  contributed 
by  the  plaintiff  was  about  equal  to  the  value  of  the  estate  in 
remainder,  subject  to  the  life  estates  of  the  parents.  Although  this 
fact  is  doubtless  a  pure  coincidence,  it  is  nevertheless  evidence  that 
the  plaintiff  gave  a  valuable  consideration  for  her  prospective 
remainder  interest.  The  ordinary  method  of  conveying  to  the 
church  a  fee  in  remainder  would  have  been  by  deed  conveying  the 
title  subject  to  the  enjoyment  in  possession  on  the  part  of  the 
grantors  during  their  lives,  or  by  a  conveyance  of  an  absolute  deed 
and  a  simultaneous  reconveyance  of  a  life  estate  to  the  grantors,  as 
here  done,  coupled,  however,  with  a  simultaneous  record  of  both 
instruments,  which  was  not  done  in  this  case.  A  departure  from  the 
ordinary  procedure  casts  suspicion  upon  the  transaction,  because  of  the 
secrecy  implied  with  reference  to  the  understanding  as  to  the  reserva- 
tions intended.  Such  a  secret  arrangement  is  consistent  with  the  idea 
that  the  parents,  knowing  the  daughter  was  entitled  to  the  property 
after  their  death,  deliberately  entered  into  a  plan  which  should  keep 
from  her,  in  her  lifetime,  knowledge  of  the  real  disposition  they  had 
made  of  the  property,  and,  for  aught  one  knows,  after  having  given 
her  to  understand  that  the  church  was  holding  the  property  in  trust 
for  all  of  them,  for  some  such  reason  as  the  proofs  indicate,  as  that 
the  father  might  remarry  after  his  wife's  death.  That  the  defend- 
ant Lizzie  J.  Corvin  is  not  an  innocent  purchaser  for  value  is  evi- 
dent from  the  facts  attending  her  acquisition  of  the  title.  The  peti- 
tion made  to  this  court  for  leave  to  sell  these  premises,  and  in  which 
plaintiff's  father  united,  contained  the  false  allegation  that  '^  it  is 
proposed  to  sell  the  said  property  to  Lizzie  J.  Hurley  for  fourteen 
thousand  five  hundred  dollars,  which  is  the  best  price  that  can  be 
obtained  for  the  same,  and  to  apply  the  proceeds  of  such  sale  in  pay- 
ment, so  far  as  may  be  necessary,  of  the  indebtedness  of  the  corporation 
and  the  cash  value  of  the  life  tenant's  estate."  As  matter  of  fact  the 
"  cash  value  of  the  life  tenant's  estate,"  as  calculated  by  the  Northamp- 
ton tables,  was  less  than  $5,000,  leaving  the  amount  to  which  the 
church  was  entitled  as  upwards  of  $9,000,  and  yet  the  amount  actually 
paid  to  the  church  was  but  $5,000.  The  defendant  Lizzie  J.  Corvin 
paid  no  money  of  her  own  for  the  conveyance,  but,  from  the  mortgage 
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loan  of  $6,000  obtained  when  title  was  taken,  the  sum  of  $5,000 
was  paid  to  the  church  and  the  remaining  $1,000  went  to  pay  all  the 
expenses  incurred  in  the  proceedings  for  leave  to  sell  and  in  pro- 
curing the  loan.  The  unusual  circumstance  of  tlie  payment  of  $1,000 
for  all  the  expenses  by  a  purchaser,  taken  in  connection  with  the 
marriage  of  the  defendant  Lizzie  J.  Corvin,  the  purchaser,  to 
Patrick  J.  Corvin,  plaintiffs  father,  within  a  few  months  after 
the  conveyance,  clearly  shows  that  she  was  used  merely  as  a 
dummy ;  that  she  was  not  a  bona  fide  purchaser  and  that  she  was 
not  a  purchaser  "for  value."  Having  found  the  facts  it  is  in 
order  to  determine  the  law  applicable  to  them.  The  expres- 
sions of  the  Appellate  Division  on  the  appeal  heretofore  taken  in 
this  case,  and  the  principles  announced  in  Ooldamitk  v.  Ooldr 
9mith  (145  N.  Y.  313,  318)  seem  to  be  controlling  here.  The  gen- 
eral rule  stated  in  the  latter  case,  following  that  declared  in  Wood 
T.  Bdbe  (96  N.  Y.  425,  426),  was  "  that  when  a  person,  through  the 
influence  of  a  confidential  relation,  acquires  title  to  property  or 
obtains  an  advantage  which  he  cannot  conscientiously  retain,  the 
court,  to  prevent  the  abuse  of  confidence,  will  grant  relief.  It  was 
added  that,  while  the  fraud  must  be  something  more  than  the  mere 
breach  of  a  verbal  agreement,  yet  where  the  transaction  is  one 
between  parent  and  child,  and  involves  the  greatest  confidence  on 
one  side  and  the  greatest  influence  on  the  other,  the  case  is  one  in 
which  equity  may  properly  intervene."  The  facts  here  presented 
seem  peculiarly  to  require  the  intervention  of  a  court  of  equity  to 
enforce  the  understanding  or  agreement  between  the  plaintiff  and 
her  parents  when  the  property  was  purchased.  No  rights  of  inno- 
cent third  parties  are  affected  by  decreeing  that  the  fee  of  the  prop- 
erty involved  be  declared  to  vest  in  the  plaintiff.  The  defendant 
church  concededly  paid  no  ex)n8ideration  for  the  conveyance  to  it 
while  the  defendant  Lizzie  J.  Corvin  is  not  a  hona  fide  purchaser, 
in  view  of  the  circumstances  attending  her  acquisition  of  the  title 
to  the  premises,  nor  a  purchaser  for  value,  and  if  suitable  provision 
be  made  to  relieve  her  from  any  possible  liability  under  the  bond 
which  she  gave  upon  the  execution  of  the  existing  mortgage,  no 
injury  can  come  to  her  by  setting  aside  the  conveyance  to  her.  I, 
therefore,  decide  that  the  plaintiff  be  decreed  to  be  the  absolute 
owner  of  the  property  described  in  the  complaint,  subject  to  the 
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mortgage  of  $6,000 ;  that  in  view  of  ii»  admiaBiaii  upon  reoord  » 
to  the  net  rental  for  tiie  year  ending  Maroh  28,  1899,  being  $700, 
and  of  the  waiver  of  plaintiff  to  «bj  farther  aeoiHint  made  vpontbe 
argoment,  the  defendant  Lizzie  J.  Corvin  pay  over  to  the  plamtiff 
$700,  with  interest  from  April  1,  1899,  in  lien  of  an  aooowating  for 
rents  collected;  tliat  the  defendant  Lizzie  J.  Corvin  be  relieTed 
from  the  obligations  of  her  bond  secured  by  the  $6,000  mcHtgage 
by  sufficient  indemnity  or  otiierwise ;  that  the  plaintiff  have  jiidf- 
ment  against  the  defendant  tlie  Gharch  of  St  ICary  for  the  som  of 
$5,000,  with  interest  from  August  20,  1898,  and  that  &g  plaintif 
is  entitled  to  the  net  proceeds  of  the  rents  collected  by  the  receiver 
heretofore  appointed  herein.    ITo  costs. 
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Dblaware,  Lackawanna  and  Westebn  Railroad  Company  and 
Oswego  and  Syracuse  Railroad  Company,  Appellants,  v,  Thb 
City  of  Oswego,  Respondent. 

Bailrocul — right  to  ^ccup^  a  city  stre&t  acquired  under  a  reeolutian  <^  th$  common 
council -^  a  failure  to  occupy/  the  whole  length  qf  the  street  ii  an  abandonment^ 
poMaage  of  a  eubeequent  resolution  authorizing  the  use  of  the  portion  not  occupied — 
a  provision  in  the  subsequent  resolution  authorizing  the  common  council  to  revoke 
it  at  its  pleasure  is  reasonable — t?ie  ownership  qf  the  fee  of  the  street  ig 
immaterial 

Prior  to  1850  the  Oswsgo  and  SyracxMC  Railroad  Company  constructed  a  railroad 
between  the  cities  of  Oswego  and  Syracuse.  The  charter  of  the  city  of  Oswego 
and  the  general  statutes  relating  to  railroads  prohibited  the  railroad  company 
from  laying  its  tracks  upon  the  streets  of  the  city  without  its  consent.  In  1854 
the  common  council  of  the  city  of  Oswego  passed  a  resolution  authorizing 
the  railroad  company  to  lay  Its  tracks  upon  Water  street,  including  that  por- 
tion thereof  north  of  Bridge  street.  In  1855  the  railroad  company  constructed 
its  tracks  upaa  Water  street  south  of  Bridge  street,  but  did  not  attempt  to  lay 
tracks  on  that  portion  of  the  street  lying  north  of  Bridge  street  nor  did  the  city 
request  it  to  do  so. 

In  1863  the  railroad  company  applied  to  the  common  council  for  permission  to 
extend  its  tracks  on  Water  street  north  of  Bridge  street  and  also  to  occupy  cer- 
tain other  streets.  The  common  council  granted  the  application  upon  certain 
cooditions  which  were  so  onerous  that  the  railroad  company  did  not  avail  itself 
of  the  permission. 

In  1870  the  railroad  company  again  applied  for  permission  to  extend  its  tracks  on 
Water  street  north  of  Bridge  street.  The  common  council  passed  a  resolution 
granting  the  desired  permission  upon  condition  that  the  railroad  company 
would  pare  and  grade  the  street  and  keep  it  in  good  order  and  condition.    The 
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resolution  further  provided :  "This  permission  to  remain  in  force  and  effect 
during  the  pleasure  of  the  Common  Council." 

Immediately  after  the  passage  of  this  resolution  the  railroad  company  laid  tracks 
on  Water  street  north  of  Bridge  street  and  continued  to  operate  the  same  until 
1901 »  when  the  common  council  assumed  to  rescind  the  permission  given  by 
the  resolution  of  1870,  and  directed  the  railroad  company  to  remove  the  tracks 
laid  pursuant  thereto. 

Eeld,  that  the  railroad  company  had,  prior  to  1870,  abandoned  the  right  which  it 
had  acquired  under  the  resolution  of  1854  to  lay  its  tracks  upon  Water  street 
north  of  Bridge  street,  and  that  its  right  to  continue  to  maintain  the  tracks 
upon  that  portion  of  Water  street  was  governed  entirely  by  the  resolution  of 
1870; 

That  the  statutory  provisions,  requiring  the  consent  of  the  city  to  the  use  of  its 
streets  for  railroad  purposes,  empowered  the  city  to  impose  upon  the  railroad 
company  in  consideration  of  such  consent  any  and  all  reasonable  conditions; 

That  the  railroad  company  having  accepted  the  resolution  of  1870  without  objec- 
tion, the  rights  which  it  acquired  thereunder  were  burdened  by  all  the  condi- 
tions specified  therein; 

That  the  provision  in  the  resolution,  "this  permission  to  remain  in  force  and 
effect  during  the  pleasure  of  the  Common  Council,"  was  reasonable,  and  that 
it  was  lawful  for  the  common  council,  under  such  provision,  to  rescind  the 
resolution  of  1870  and  annul  the  rights  which  the  railroad  company  acquired 
thereunder,  notwithstanding  the  fact  that  the  railroad  company  had  duly  per- 
formed all  the  obligations  which  the  resolution  imposed  upon  it  respecting  the 
care  of  Water  street; 

That  it  was  not  important  whether  the  fee  of  Water  street  was  In  the  State  of 
New  York  or  in  the  city  of  Oswego  or  in  the  abutting  owners,  as,  in  any  event, 
the  city  of  Oswego  had  cx>ntrol  and  Jurisdiction  over  it. 

Appeal  by  the  plaintiffs,  the  Delaware,  Lackawanna  and  Western 
Kailroad  Company  and  another,  from  a  judgment  of  the  Sapreme 
Court  in  favor  of  the  defendant,  entered  in  the  office  of  the  clerk 
of  the  county  of  Oswego  on  the  7th  day  of  October,  1903,  upon 
the  report  of  a  referee,  dismissing  the  complaint  upon  the  merits. 

The  action  was  commenced  on  the  4th  day  of  June,  1902,  to  per- 
petually restrain  the  defendant  from  removing  that  portion  of  plain- 
tiffs' railroad  constructed  and  being  operated  in  Water  street  in  said 
city,  from  the  southerly  line  of  Bridge  street  to  Seneca  street,  it 
being  conceded  that  the  defendant  intended  to  remove  the  tracks  of 
such  railroad  from  that  part  of  Water  street  and  would  have  done 
BO  except  for  an  order  of  the  court  granted  herein  which  restrained 
the  defendant  from  taking  such  action  until  after  the  rendition  of 
iinal  judgment. 
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WiUiam  S.  Jenney,  for  the  appellants. 

.  Eliaha  B.  PoweU^  Merrick  Stowell  and  Lcmia  C.  Rowe^  for  the 
respondent. 

McLennan,  P.  J. : 

The  plaintifEs  claim  the  right  to  occnpy  the  portion  of  the  street 
in  question  by  virtne  of  certain  statutes,  under  and  by  virtue  of 
which  the  Oswego  and  Syracuse  Railroad  Company  was  incorpo- 
rated and  was  accorded  certain  rights ;  also  under  the  General  Rail- 
road Law  of  the  State  passed  in  the  year  1850  and  under  and  by 
virtue  of  certain  resolutions  of  the  common  council  of  the  defend- 
ant authorizing  the  occupation  of  such  street.  The  defendant 
claims  that  notwithstanding  such  statutes  and  resolutions,  to  which 
attention  will  be  called,  it  had  the  right  at  any  time,  at  its  option, 
to  compel  the  discontinuance  of  the  use  by  the  plaintiffs  of  the  por- 
tion of  Water  street  in  question. 

The  Oswego  and  Syracuse  Railroad  Company  was  incorporated 
by  chapter  270  of  the  Laws  of  1839,  and  was  authorized  to  con- 
struct and  maintain  a  railroad  between  the  villages  of  Oswego  and 
Syracuse  by  the  most  direct  and  eligible  route.  Section  2  provides : 
"If  the  said  corporation  *  *  *  shall  not,  within  four  years 
from  the  passage  of  this  act,  finish  the  said  road  and  put  the  same 
in  opeiBtion,  then  the  said  corporation  shall  thenceforth  forever 
cease,  and  this  act  shall  be  null  and  void." 

Section  8  is  as  follows :  "  §  8.  The  Legislature  may  at  any  time 
alter  or  repeal  this  act." 

By  various  other  acts  said  plaintiff  was  given  additional  privileges, 
certain  restrictions  were  removed,  and  the  time  for  the  construction 
of  the  railroad  was  extended,  but  the  power  to  repeal  was  at  no  time 
surrendered  or  modified  by  such  statutes.  (Laws  of  1841,  chap.  17 ; 
Laws  of  1845,  chap.  320 ;  Laws  of  1847,  chap.  270.) 

Prior  to  1850  said  plaintiff  had  completed  its  railroad  between 
Oswego  and  Syracuse,  so  far  as  appears,  upon  the  route  originally 
designated  by  it,  but  it  did  not  construct  any  part  of  said  railroad 
upon  Water  street.  In  fact,  that  is  no  part  of  its  main  line,  but  is 
a  branch  extending  from  the  main  line  northerly,  parallel  with  the 
river,  to  the  harbor. 

By  subdivision  5  of  section  28  of  chapter  140  of  the  Laws  of  1850, 
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which  was  the  General  Railroad  Iaw,  it  was  provided :  "  Nothing 
in  this  act  contained  shall  be  construed  to  authorize  *  *  *  the 
construction  of  any  railroad  not  already  located  in,  upon  or  across 
any  streets  in  any  city,  without  the  assent  of  the  corporation  of 
such  city." 

The  city  of  Oswego  was  incorporated  by  diapter  116  of  the  Laws 
of  1848.  Section  14  of  title  3  of  the  act  provides :  ''§14.  The 
common  council  shall  have  power,  whenever  in  its  opinion  public 
convenience  requires  it,  to  determine  and  designate  the  route  and 
grade  of  any  railroad  within  the  city,  to  sanction  and  permit  the 
track  of  any  railroad  to  be  laid  in  or  along  any  street  or  puhlie 
ground,  and  to  regulate  the  use  of  locomotive  engines  and  of  ateam 
or  any  other  motive  power,  or  cars^  on  any  or  every  porticHX  of  any 
railroad  within  the  city,  and  to  prescribe  and  r^ulate  the  speed  of 
cars  upon  any  and  every  part  of  any  suck  railroad,  and  to  enact 
ordinances  in  pursuance  of  the  powers  hereby  granted,  imposing  a 
penalty  of  not  more  than  one  hundred  and  fifty  dollars  up<m  the 
proprietors  or  corporations  owning  any  such  railroad,  or  th^  serv- 
ants, for  each  and  every  violation  of  any  audi  ordinance."  The 
same  provision  is  incorporated  in  the  amended  charter  of  1860, 
being  section  14  of  title  3  of  chapter  463  of  the  Laws  of  that  year. 

So  that,  by  the  charter  of  tlie  defendant,  as  well  as  under  the 
General  Railroad  Law  of  1850,  it  was  essential  for  the  Oswego  and 
Syracuse  Railroad  Company,  in  order  to  entitle  it  to  lay  its  tracks 
in  and  upon  Water  street,  to  obtain  the  consent  o£  the  city. 

In  1854  said  plaintiff  applied  to  the  common  council  of  the 
defendant  for  permission  to  construct,  maintain  and  operate  its  track 
upon  certain  parts  of  Water  street,  indnding  the  portion  ia  ques- 
tion. Thereupon  the  common  council  duly  adopted  the  following 
resolution : 

"  liesolved,  That  the  Oswego  and  Sjrracuse  Railroad  Company  be 
and  hereby  are  permitted  to  lay  a  track  of  their  road  on  a  line  and 
grades  delineated  on  a  map  and  profile  of  new  location  made  by 
Robt  £.  Ricker,  and  on  file  with  the  County  Clerk,  commencing 
west  of  6th  street  in  the  3rd  ward  of  tlie  city  of  Oswego,  thence 
extending  easterly  to  First  street,  and  by  a  curved  line  northerly  to 
the  intersection  of  Water  and  Oneida  streets ;  thence  through  and 
along  Water  street  to  the  harbor,  with  a  branch  track  from  Schuyler 
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street  through  Front  street  to  the  harbor,  on  each  grade  as  is  laid 
down  on  said  map  and  profile  —  and  said  company  may  make  the 
said  grade,  and  they  sliall  grade  all  the  streets  intersected." 

In  1855,  the  following  year,  the  Osw^o  and  Synumse  Railroad 
Company  constructed  its  railroad  npon  that  part  of  the  rente 
described  in  the  resolation,  soath  of  the  sontherly  line  of  Bridge 
street,  but  made  no  attempt  to  occupy  any  portion  of  Water  street 
north  of  the  southerly  line  of  Bridge  street  Instead,  the  said  plain- 
tiff constructed  a  wharf  immediately  south  of  Bridge  street,  and  the 
lake  craft  having  freight  to  deliver  or  reoeiTe  from  the  said  plaintiff 
were  accommodated  at  that  point  in  the  river,  instead  of  at  the  outer 
harbor,  as  was  intended  when  the  consent  referred  to  was  given. 
This  situation  continued  unchanged  until  the  year  1870.  During  all 
those  years  the  said  plaintiff  made  no  attempt  to  avail  itself  of  the 
privileges  granted  to  it  by  the  resolution  of  1854,  so  far  as  it  related 
to  that  part  of  Water  street  north  of  the  southerly  line  of  Bridge 
street  It  should  be  said,  however,  that,  so  far  as  appears,  the 
defendant  made  no  request  that  the  said  plaintiff's  tracks  be  extended 
to  the  harbor,  and  took  no  affirmative  action  to  indicate  that  it  was 
not  satisfied  with  the  situation  as  it  existed. 

In  the  year  1863  the  Oswego  and  Syracuse  Railroad  Company 
made  application  to  the  common  council  for  permission  to  lay  its 
tracks  across  Bridge  street,  and  to  extend  the  same  down  Water 
street  as  far  as  Market  street,  which  was  included  in  the  resolution 
of  1854.  In  said  application  the  railroad  c<mipany  asked  for  per- 
mission to  occupy  certain  other  streets  not  referred  to  in  the  resolu- 
tion of  1854,  and  to  make  many  changes  in  connection  therewith. 
The  common  council,  by  resolution  duly  adopted,  granted  said 
application  upon  certain  conditions,  many  of  them  apparently 
onerous.  So  far  as  appears  the  Oswego  and  Syracuse  Railroad 
Company  never  accepted  such  consent,  or  did  any  act  thereunder. 

After  the  passage  of  the  resolution  of  1863  everything  remained 
as  before  until  April,  1870,  when  the  plaintiff  the  Oswego  and 
Syracuse  Railroad  Company  again  petitioned  the  common  council 
of  the  defendant  for  permission  to  extend  its  tracks  along  Water 
street,  from  the  southerly  line  of  Bridge  street  to  the  harbor,  and 
also  tlirough  Front  street  from  its  intersection  with  Water  street  to 
the  harbor.    In  the  petition  the  resolutions  of  1854  and  1863  are 
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referred  to,  and  it  is  then  stated :  ^^  And  the  petitioner  farther 
shows  that  the  said  R.  R.  Co.  has  availed  itself  of  only  a  part  of 
the  privileges  so  given  (by  such  resolutions) ;  that  now  the  com- 
mercial necessities  of  the  city  and  port  of  Oswego  require  the 
extension  of  the  R.  R.  track  through  Water  street  to  the  harbor 
*  *  *  and  your  petitioner  *  *  *  prays  *  *  *  the 
renewal,  if  necessary,  of  the  privilege  of  laying  such  tracks.    *    *   *  " 

On  the  10th  day  of  April,  1870,  the  prayer  of  the  petitioner  was 
granted  by  the  common  council  of  the  defendant,  by  the  adoption 
of  the  following  resolution  : 

"  Whereas,  by  a  resolution  of  the  Common  Council  of  the  city  of 
Oswego,  adopted  on  the  20th  day  of  October,  1854,  permission  was 
given  to  the  Oswego  and  Syracuse  Railroad  Company,  among  other 
things,  to  lay  a  track  from  Oneida  street,  through  and  along  Water 
street  to  the  harbor,  with  a  branch  from  Schuyler  street,  through 
Front  street  to  the  harbor,'  under  which  permission  said  railroad 
company  have  laid  their  tracks  on  Water  street  from  Oneida  street 
to  the  south  line  of  Bridge  street. 

"  And  WHEBBAS,  said  railroad  company  now  make  application  for 
leave  to  continue  their  road  across  Bridge  street  through  and  along 
Water  street  and  Front  street  to  the  outer  harbor,  upon  the  grade 
as  laid  down  on  a  map  and  profile  here  presented  to  the  Common 
Council. 

"  Hesohed^  that  the  prayer  of  said  petitioner  be  granted  upon 
the  following  terms  and  considerations,  namely :  That  said  railroad 
company  shall  plank  between  the  rails  of  such  tracks,  and  lay  one 
tier  of  plank  outside  the  rails  on  either  side ;  shall  grade  Water  and 
Front  streets  outside  the  rails,  including  the  sidewalks,  to  corre- 
spond with  the  increased  elevation  given  to  any  portion  of  said 
streets  in  laying  the  said  tracks ;  shall  pave  said  Water  and  Front 
streets  through  the  whole  length  thereof ;  shall  keep  the  snow  from 
said  streets  so  as  to  make  them  reasonably  passable  for  the  public  at 
all  times ;  shall  leave  the  roadways  in,  through  and  over  or  across 
which  said  tracks  shall  pass,  in  good  order  and  condition  for  public 
use  and  travel ;  shall  place  the  rails  of  said  track  level  with  the 
pavement  or  roadway ;  shall  keep  said  pavement  and  planking  in 
good  repair ;  shall  replace  all  pavement  injured  or  broken  up  in  the 
laying  of  said  track  or  tracks,  and  keep  the  approach  to  the  bridge 
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on  Bridge  street  in  good  order  and  condition.  All  of  which  is  to 
be  done  under  the  direction  and  approval  of  the  Common  Council, 
or  of  the  street  commissioner  of  said  city.  And  in  case  said  rail- 
road tracks  or  any  part  thereof  is  abandoned  or  changed,  the  said 
railroad  company  shall  fill  all  excavations  made  in  said  streets  by 
the  laying  of  the  tracks  therein,  and  restore  them  and  the  intersect- 
ing streets  to  their  present  grade  and  condition,  if  required  by  the 
Common  Council  so  to  do.  And  said  railroad  company  shall  in  good 
faith  obey  all  ordinances,  directions  and  resolutions  of  the  said  Com- 
mon Council  of  said  city  in  the  premises.  This  permission  to  remain 
in  force  and  effect  during  the  pleasure  of  the  Common  Council,  and 
is  subject  to  such  modifications,  changes  and  alterations  as  said 
council  may,  at  any  time  or  times,  impose  or  direct." 

Immediately  thereafter  the  Oswego  and  Syracuse  Railroad  Com- 
pany laid  its  tracks  in  Water  street,  from  the  southerly  line  of 
Bridge  street,  and  ever  since  that  time  it,  or  its  lessee,  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Company,  has  been 
engaged  in  operating  the  same  in  connection  with  its  tracks  laid 
in  Water  street  south  of  Bridge  street,  under  the  resolution  of 
1854. 

By  resolution  of  its  common  council  passed  December  23,  1901, 
the  defendant  assumed  to  rescind  the  permission  given  to  the  plain- 
tiffs by  the  resolution  of  1870,  to  construct,  maintain  and  operate 
its  railroad  in  Water  street,  between  the  southerly  line  of  Bridge 
street  and  Seneca  street,  and  directed  the  plaintiffs  to  remove  their 
tracks  therefrom  within  four  months,  and  further  directed  that  in 
case  the  plaintiffs  failed  so  to  do,  the  department  of  works  be 
empowered  to  remove  the  same.  The  plaintiffs,  having  neglected 
to  comply  with  the  direction,  the  common  council,  by  resolution 
passed  June  3,  1902,  directed  the  department  of  works  of  the 
defendant  to  at  once  remove  the  tracks  of  plaintiffs'  railroad  from 
Water  street,  from  the  southerly  line  of  Bridge  street  to  the  north 
line  of  Seneca  street.  To  prevent  the  carrying  out  of  such  pur- 
pose on  the  part  of  the  defendant  this  action  is  brought. 

The  first  question  presented  by  this  appeal  is  whether  or  not  the 
plaintiff,  the  Oswego  and  Syracuse  Railroad  Company,  prior  to 
1870,  had  abandoned  all  rights  acquired  under  the  resolution  of 
1854  in  the  portion  of  Water  street  in  question.    Concededly,  for 
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more  than  fifteen  years  it  made  no  attempt  to  avail  ita^  of  the 
consent  given.  In  1863,  althongh  stili  apparent! j  deafaring  to  readi 
the  harbor  b;  laying  its  tracks  in  that  part  of  the  street,  no  attempt 
was  made  to  do  so  undw  the  1854  resolation.  Apparently  the 
company  wanted  additional  rights,  as  iqppean  by  its  application  of 
that  date,  which  were  granted,  bnt  were  so  bnrdoDed  with  eondi- 
tions  tliat  the  resolution  was  not  accepted  and  nodiing  was  done 
under  it.  There  was  then  another  wait  of  seven  years,  daring 
which  time  nothing  was  done  in  the  premises.  In  1870  the  plain- 
tiff again  songht  permission  from  the  common  eonncH  to  occupy 
that  portion  of  Water  street,  presomably  because  it  was  ooosidered 
necessary,  and  the  resolution  of  1854  was  regarded  as  insofficieDi 
When  the  resolation  of  1870  was  passed  said  plaintifE  imme- 
diately laid  the  tracks  in  qaestaon,  and  has  ever  since  operated  the 
same. 

Upon  these  facts^  taken  in  connection  with  the  recitals  in  the  said 
plaintiffs  application,  we  think  it  should  be  hdd  that  it  abandoned 
all  the  rights  which  it  had  acquired  under  tlie  resolution  of  1854. 

Wood,  in  his  work  on  Kailroads  (2d  ed.  pw  890),  says:  '^The 
question  as  to  whether  there  has  been  an  abandonment  or  not  is 
usually  one  of  fact  to  be  determined  by  the  circumstanees  of  each 
case,  and  a  mere  nouruser  for  a  long  period,  less  than  the  period 
prescribed  in  the  Statute  of  limitations,  as  in  one  ease  thirteen 
years,  is  not  sufficient  to  establish  an  abandonment." 

In  the  case  at  bar,  as  we  have  seen,  there  was  not  only  nonnser 
for  more  than  fifteen  years,  but  during  that  time  the  said  plaintiff,  in 
at  least  two  instances,  sought  to  acquire  the  same  rights  that  were 
granted  to  it  by  the  resolution  of  1854,  which  resolution  it  now 
claims  at  all  times  entitled  it  to  occupy  the  part  of  Water  street  ia 
question.  Daring  all  the  time  from  1870  to  1901  did  the  defendant 
have  the  right  to  believe  that  the  said  plaintiff  was  occupying  the 
street  pursuant  to  the  1870  resolution,  or  should  it  have  understood 
that  such  occupancy  was  under  and  by  the  virtue  of  the  1854 
resolution  ? 

We  think  the  evidence  deariy  establishes  that  the  portion  of  the 
railroad  in  question  was  constructed  under  the  resolution  of  1870, 
and  that  upon  its  acceptance  all  the  rights  which  the  pkiotiffB 
acquired  under  the  resolution  of  1854^  in  respod  to  that  part  of 
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Water  street,  ceased  and  tenniaated,  and  that  thereafter  the  only 
consent  available  to  the  pkdntifb  was  that  contained  in  the  resolution 
of  1870. 

The  next  and  perhaps  more  serious  question  is  Aether  or  not  the 
defendant,  at  its  pleasure,  had  the  right  to  rescind  the  resolution  of 
1870,  and  annul  the  rights  which  the  plaintiffs  acquired  thereunder. 
Such  is  the  defendant's  right,  according  to  the  express  language  of 
the  resolution,  namely :  ^^  This  permission  to  remain  in  force  and 
effect  daring  the  pleasure  of  the  Common  Council  *  *  *."  It  is 
insisted  bj  the  learned  counsel  for  the  appellants  that  uinler  the 
defendant's  charter  and  other  statutes,  it  was  only  authorized  to  con- 
sent or  refuse  to  consent  to  the  construction  of  pluntiffs*  railrocul 
upon  the  street  in  question,  and  to  impose  reasonable  conditions  as 
to  the  manner  of  constructing  and  operating  the  same ;  in  effect, 
that  the  right  of  the  plaintiffs  to  occupy  the  street  was  conferred  by 
the  Legislature,  subject  only  to  the  consent  of  the  municipality, 
and  that  when  such  consent  was  once  given  it  became,  as  to  the 
municipality,  irrevocable,  notwithstanding  the  right  <^  revocation 
was  expressly  reserved. 

It  is  urged  that  the  decision  of  this  court  in  Ddrntfore,  Lack- 
avxmna  dk  Western  JS.  R.  Co,  v.  City  cf  Buffalo  (4  App.  Div. 
562 ;  affd.,  158  N.  Y.  266)  fully  sustains  the  proposition.  It 
should,  therefore,  be  carefully  oonndered.  In  that  case  the  plain- 
tiff filed  a  map  and  profile  of  its  proposed  route  through  the 
city  of  Buffalo,  in  the  office  of  the  clerk  of  Erie  county,  which 
showed,  among  other  things,  that  such  route  was  designed  to 
cross  Main  street,  one  of  the  thoroughfares  of  that  city.  There- 
after the  city,  by  resolution  of  its  common  council,  duly  granted 
permission  to  the  railroad  company  to  constmct  its  road  along 
the  proposed  route,  but  directed  the  crossing  of  Main  street  to  "  be 
by  bridge,  leaving  a  clear  roadway  underneath  at  least  twelve  (12)  feet 
in  bright  and  twenty-eight  (28)  feet  in  the  clear  *  *  *  and  sub- 
ject to  the  approval  of  the  city  engineer."  The  railroad  company, 
availing  itself  of  the  permission  thus  granted,  proceeded  at  once  to 
construct  its  crossing,  but  without  consulting  with  or  receiving  the 
approval  of  the  city  engineer,  and  in  doing  so  located  both  abut- 
ments of  the  bridge  in  the  street ;  whereupon  it  was  notified  by  the 
city  engineer  that  the  plan  of  crossing  did  not  meet  his  approval. 
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Soon  thereafter  the  common  council,  by  resolution,  directed  the 
company  to  construct  a  span  of  at  least  sixty-six  feet  in  width 
in  carrying  the  bridge  over  the  street.  Notwithstanding  such 
resolution,  and  after  a  conference  with  the  city  engineer  and 
the  defendant's  street  committee,  the  plaintiff  proceeded  with  and 
completed  the  construction  of  its  bridge  in  such  manner  that 
a  clear  roadway  was  left  underneath  the  structure  twelve  feet 
in  height  and  forty-two  and  one-half  feet  in  the  clear,  locating, 
however,  both  abutments  entirely  within  the  limits  of  the  street 
The  evidence  showed  that  such  construction  rendered  the  use  of 
the  street  dangerous  and  unnecessarily  interfered  with  its  use  as 
a  highway;  that  it  was  entirely  feasible  to  carry  the  plaintiffs 
tracks  over  the  highway  by  means  of  a  single  span.  The  common 
council  of  the  city  did  not  formally  approve  of  the  action  of  the 
city  engineer  and  the  street  committee,  and  finally  adopted  a  resola- 
tion  directing  the  street  commissioner  to  remove  the  abutments  from 
said  street.  To  restrain  the  city  of  Buffalo  from  so  doing  that 
action  was  brought  It  was  decided  by  this  court  that  the  right  of 
a  railroad  company  to  cross  the  streets  of  a  city  is  derived  from  the 
Legislature,  and  that  it  has  supreme  power  over  the  streets  of  cities, 
as  well  as  over  the  highways  of  the  State  at  large,  although  the  assent 
of  a  municipality  must  be  first  obtained,  as  a  prerequiBite  to  the  exer- 
cise of  that  right.  It  was  also  held  that  the  approval  of  a  munici- 
pality when  so  given  is  irrevocable.  It  was  further  held  that  the  State, 
by  the  General  Railroad  Law,  had  authorized  the  plaintiff  to  cross  Main 
street  with  its  railroad,  and  that  the  power  so  to  do  was  lodged  in 
the  State  exclusively.  In  effect,  that  there  was  no  power  in  the 
municipality  to  grant  such  right,  but  that  the  consent  of  the  city 
was  also  a  prerequisite  to  the  exercise  of  such  right,  and  thereby  it 
was  clothed  with  the  power  of  determining  the  manner  of  such 
crossing,  provided  it  did  not  authorize  a  construction  which  would 
unnecessarily  interfere  with  the  usefulness  of  the  thoroughfare. 

There  is  nothing  in  the  decision  of  the  case  referred  to  which  can 
be  construed  as  holding  that  a  railroad  company,  under  the  power 
conferred  by  the  Legislature  of  the  State,  may  cross  a  street  or  high- 
way where  it  pleases,  or  that  a  municipality  is  bound  to  consent  to 
any  proposed  crossing,  and  we  think  such  is  not  the  law,  but  that, 
upon  the  other  hand,  the  right  conferred  by  the  Legislature  upon 
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the  municipalitjr  to  consent  involves  the  right  to  impose  any  and  al 
reasonable  conditions  upon  the  railroad  company,  in  consideration 
of  such  consent.  In  the  case  referred  to  {supra)^  it  was  held  that 
the  bridge  as  constructed  by  the  plaintiff  unnecessarily  obstructed 
the  street,  and  that  the  city  had  the  right  to  cause  the  removal  of 
such  obstruction. 

In  the  case  at  bar  we  may  assume  that  the  plaintiff,  the  Oswego 
and  Syracuse  Railroad  Company,  had  a  right  to  construct,  maintain 
and  operate  a  railroad  upon  Water  street,  by  virtue  of  the  General 
Railroad  Law  of  the  State,  provided  it  first  obtained  the  consent  of 
the  defendant.  When  application  was  made  for  such  consent  by 
the  said  plaintiff  in  1870,  as  a  condition  of  granting  the  same  the 
defendant  imposed  certain  conditions,  among  them,  as  we  have 
seen,  that  such  consent  might  be  revoked  at  its  pleasure.  The  said 
plaintiff  said,  in  effect,  we  are  satisfied  with  the  consent,  burdened 
with  all  the  conditions  specified  in  the  resolution.  It  accepted  the 
same  and  thereupon  inmiediately  constructed  the  railroad  in 
question.  _^ 

No  case  has  been  called  to  our  attention  which  holds  that  where 
the  right  of  revocation  is  expressly  reserved  in  a  resolution  giving 
the  consent  of  a  municipality  to  a  railroad  company  to  construct  its 
railroad  in  the  streets  of  ^  city  such  company,  after  having  accepted 
the  same  and  acted  thereunder,  may  insist  that  such  reservation  to 
revoke  was  unauthorized  and  of  no  force  and  effect,  and  that  not- 
withstanding such  reservation  it  had  the  right  for  all  time,  or  at 
least  during  its  corporate  existence,  to  maintain  and  operate  its  rail- 
road in  such  street. 

In  this  case  the  referee  said  in  his  opinion,  which  is  made  a  part 
of  the  record :  "  Some  question  is  made  that  the  railroad  company 
failed  to  comply  with  the  provisions  of  the  resolution  of  1870  in 
relation  to  keeping  Water  street  in  repair,  but  the  evidence  is  clear 
that  the  company  substantially  complied  with  the  terms  of  the 
resolution,  and  the  officers  of  the  city  of  Oswego  having  charge  of 
its  streets  testified  that  whenever  a  request  was  made  to  fix  said 
street  the  same  was  complied  with  by  the  railroad  company,  and 
there  are  no  grounds  which  would  authorize  the  court  to  render 
judgment  for  the  defendant  upon  the  claim  that  the  railroad  com- 
App.  Div.— Vol.  XCII.        36 
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pany  has  failed  to  comply  with  any  of  the  oo&ditions  coatained  in 
the  resolution  of  1870.'' 

We  think  the  evidence  fully  justifies  the  condasionthoseipieBflBd 
by  the  referee.  We  mast,  therefore,  determine  wiiether  or  not  it  is 
within  tiie  power  of  a  monicipality  to  reToke  a  consent  given  by  it 
to  a  railroad  company  to  construct  and  maintain  its  railroad  upon 
the  streets  of  such  muucipality  solely  upon  the  ground  and  because 
snch  consent  reserved  the  right  to  the  municipality  to  revoke  the 
same  at  its  pleasure  when  all  the  conditions  imposed,  perhaps  involve 
ing  great  expense,  have  been  complied  with  and  performed  by  the 
railroad  company.  The  question  is  important,  and  we  have  been 
unable  to  find  any  decision  in  the  courts  of  this  State  which  is  deci- 
sive of  the  proposition.  Dillon  on  Municipal  Corporations  (4th  ed. 
§  706)  states  the  rule  to  be  :  ^^  Where,  under  the  general  statutes  of 
a  State,  a  railroad  company  was  forbidden  to  construct  and  operate 
its  road  upon  the  streets  of  an  incorporated  city  ^  without  tlie  assent 
of  the  corporate  authorities,'  these  are  not  limited  to  a  simple  grant- 
ing or  denial  of  the  right  of  way,  but  may  prescribe  conditions  on 
which  they  will  give  their  assent,  and  if  these  are  accepted  by  the 
railroad  company,  they  are  binding  upon  the  parties." 

Unquestionably  tl^e  city  of  Oswego  had  the  right  to  say  no,  in 
answer  to  the  application  of  the  Oswego  and  Syracuse  liailroad  Com- 
pany made  in  1870,  and  to  have  stopped  there ;  but  instead  of  deny- 
ing the  application,  the  defendant  said  to  the  Oswego  and  Syracose 
Railroad  Company,  in  effect,  you  may  construct  this  branch  of  yonr 
railroad  upon  the  street  in  question,  but  only  upon  certain  condi- 
tions, one  of  which  is  that  when  the  public  interest  demand  it  yon 
shall  discontinue  its  use  and  remove  your  tracks  therefrom.  The  said 
plaintiff  accepted  such  condition,  as  it  did  all  others  specified  in  the 
resolution,  and  constructed  its  railroad.  Sequiring  a  railroad  com- 
pany, as  a  condition  of  obtaining  the  consent  of  a  municipality  to 
construct  and  maintain  a  railroad  in  and  upon  a  certain  street,  to 
pave  such  street,  change  its  grade  or  build  a  depot  at  a  specified 
place,  is  no  different,  upon  principle,  from  requiring  such  company 
to  discontinue  the  use  of  such  street  for  railroad  purposes  after  the 
lapse  of  a  certain  time,  or  at  the  pleasure  of  the  municipality.  The 
last  condition  mentioned  might  be  more  reasonable  than  either  of 
the  others.     Suppose  a  railroad  company  should  make  application  to 
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the  authorities  of  a  city  for  permission  to  construct  and  operate  a 
steam  railroad  upon  a  street  in  the  extreme  suburbs,  not  built  upon 
and  but  little  used  by  the  public.  Might  it  not  be  a  very  reason- 
able and  proper  condition  to  impose  that  when  such  street  should 
beoome  lined  npofi  either  side  with  bosinesB  plaoes  or  reeideneeB  the 
tracks  of  the  railroad  should  be  removed  t  In  many  cases  which 
might  be  suggested  a  particular  street  might  be  occupied  tem- 
porarily by  a  railroad  company,  to  the  advantage  of  the  com- 
pany and  of  tlie  people  of  the  municipality  as  well;  whereas 
such  occupation,  at  the  expiration  of  a  term  of  years,  would  be 
a  menace  to  the  lives  and  property  of  the  inhabitanta.  We  can 
diaoover  no  good  reason  why  a  oonfient  given  ander  the  conditions 
first  mentioned,  and  which  expressly  reserves  the  right  to  revoke 
the  same,  may  not  properly  be  revoked  when  the  other  conditions 
arise.  May  not  a  city  say  to  a  railroad  corporation  which  applies  to 
it  for  permission  to  construct  a  railroad  upon  a  certain  street,  you 
may  construct  and  operate  your  railroad  thereon  for  a  certain  speci- 
fied time  and  no  longer?  If  it  accepts  the  consent  given  with  such 
condition  imposed,  we  know  of  no  reason  why  such  railroad  com- 
pany ought  not  to  be  compelled  to  comply  with  the  terms  of  its 
engagement  or  contract,  to  wit,  that  it  wonld  cease  to  use  such  street 
for  its  purposes  at  the  expiration  of  the  time  mentioned. 

We  think  it  is  not  important  whether  the  fee  of  the  street  in 
question  was  in  the  State  of  New  York,  in  the  city  of  Oswego,  or 
in  the  owners  of  the  property  abutting  upon  such  street.  In  any 
event  it  was  dedicated  to  the  public,  and  the  city  of  Oswego  was 
given  control  and  jurisdiction  over  it,  the  same  as  all  other  streets 
in  said  city,  and  the  defendant  had  the  right  to  determine,  having 
regard  to  the  rights  of  the  public,  how  such  street  should  be  used. 

These  considerations  lead  to  the  conclusion  that  the  judgment 
appealed  f  r<mi  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 
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William  De  Geaff,  as  Trustee  in  Bankruptcy  for  Fannik  Meng, 
an  Adjudged  Bankrupt,  Plaintiff,  v.  Boba  C.  Lang,  Defendant. 

Actum  by  a  truitee  in  harikrupUy  ctgainst  a  Judgm&rU  creditor  €f  the  bankrupt  — 
an  adjudication  in  tAd  bankruptcy  proceeding  that  the  bankrupt  uxu  insolvent 
when  the  judgment  toas  obtained  againet  him,  i$  eonelunve  against  the  Judgment 
creditor — refusal  to  aUow  a  plaintiff,  who  has  rested,  to  reopen  his  case — when 
improper. 

Where,  within  four  months  after  the  recovery  of  a  number  of  Judgments,  cred- 
itors of  the  judgment  debtor  institute  involuntary  bankruptcy  proceedings 
under  the  Federal  Bankruptcy  Act,  against  the  judgment  debtor,  an  adjudica- 
tion  made  in  the  bankruptcy  proceeding  that  the  judgment  debtor  was  insol- 
vent at  the  time  the  judgments  were  recovered,  is  conclusive  against  one  of 
the  judgment  creditors  in  an  action  brought  against  her  by  the  trustee  in 
bankruptcy  to  recover  moneys  which  she  received  under  an  execution  issued 
upon  her  judgment,  notwithstanding  that  none  of  the  judgment  creditors  were 
parties  to  the  bankruptcy  proceeding. 

Where  the  trustee  in  bankruptcy  rests  his  case,  after  putting  in  evidence  the 
decree  in  bankruptcy,  and  the  trial  court  decides  that  such  decree  does  not,  as 
against  the  judgment  creditor,  furnish  evidence  of  the  judgment  debtor^s 
insolvency  at  the  time  the  judgments  were  recovered,  the  refusal  to  permit  the 
trustee  in  bankruptcy  to  reopen  the  case,  in  order  to  introduce  common-law 
proof  of  the  insolvency  of  the  judgment  debtor  at  the  time  of  the  recovery 
of  the  judgments,  constitutes  an  improper  exercise  of  the  discretion  vested  in 
the  court. 

Motion  by  the  plaintiff,  William  De  Graff,  as  trustee  in  bank 
ruptcy  for  Fannie  Meng,  an  adjudged  bankrupt,  for  a  new  trial 
upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the  Appel- 
late Division  in  the  first  instance,  upon  the  dismissal  of  the  com- 
plaint by  direction  of  the  court  after  a  trial  at  the  Monroe  Trial 
Terra. 

The  action  was  commenced  on  the  1st  day  of  February,  1902,  by 
the  plaintiff  as  trustee  in  bankruptcy  for  one  Fannie  Meng,  an 
adjudged  bankrupt,  to  recover  from  the  defendant,  a  judgment 
creditor  of  Fannie  Meng,  the  sum  of  $845.67,  received  by  her  from 
the  slieriff  of  Monroe  county,  being  a  part  of  the  proceeds  of  the 
sale  by  said  sheriff  of  the  property  of  Fannie  Meng  under  and  by 
virtue  of  executions  issued  upon  defendant's  judgment  and  others, 
which  were  recovered  within  four  months  of  the  time  of  the  filing 
by  other  creditors  of  Fannie  Meng  of  an  involuntary  petition  in 
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bankruptcy  against  her;  upon  which  petition  such  proceedings 
were  had  as  resulted  in  the  adjudication  in  the  United  States  Dis- 
trict Court  that  said  Fannie  Meng  was  a  bankrupt,  the  entry  of 
judgment  to  that  effect,  and  the  appointment  of  the  plaintifE  as 
trustee,  based  upon  such  decree.  « 

Harry  Otis  Poole^  for  the  plaintiff. 

S.  JB.  Hallocky  for  the  defendant. 

McLennan,  P.  J. : 

Fannie  Meng  was  the  owner  of  and  engaged  in  running  a  hat  and 
fur  store  in  the  city  of  Eochester,  N.  Y.  On  the  26th  day  of 
December,  1899,  four  judgments  were  recovered  against  her  by  her 
three  sisters-in-law  respectively,  aggregating  about  $2,615.50.  One 
of  said  sisters-in-law  is  the  defendant  in  this  action  and  her  judg- 
ment amounted  to  the  sum  of  $845.67.  Executions  were  immedi- 
ately issued  upon  all  of  said  judgments  to  the  sheriff  of  Monroe 
county,  and  on  the  2d  day  of  January,  1900,  all  of  the  property  of 
Fannie  Meng  was  sold  thereunder  for  the  sum  of  $2,068.  Out  of 
the  proceeds  of  such  sale  the  defendant's  judgment  was  paid  in  full, 
as  were  two  of  the  others,  and  the  balance  of  the  proceeds  of  such 
sale,  being  $4.42,  was  applied  upon  the  other  or  fourth  execution. 

On  the  6th  day  of  March,  1900,  and  within  four  months  of  the 
time  when  such  judgments  were  recovered,  an  involuntary  petition 
in  bankruptcy  was  filed  against  Fannie  Meng  by  certain  other  of  her 
creditors,  alleging  that  she  was  insolvent  and  unable  to  pay  her 
debts  at  the  time  the  judgments  aforesaid  were  recovered  and  ask- 
ing that  she  be  adjudged  a  bankrupt.  In  answer  to  such  petition 
Fannie  Meng  denied  her  insolvency  at  the  time  when  such  judg- 
ments were  recovered.  Neither  the  defendant  nor  any  of  the  judg- 
ment creditors  above  referred  to  were  made  parties  to  such 
proceeding. 

The  issue  thus  raised  by  the  answer  of  Fannie  Meng  was  tried  in  the 
United  States  District  Court  before  the  court  and  a  jury.  The  jury 
found  that  Fannie  Meng  was  insolvent  at  the  time  such  judgments 
were  recovered,  and  thereupon  and  on  the  17th  day  of  May,  1901,  a 
decree  was  duly  made  and  entered  in  said  court  adjudging  that 
Fannie  Meng  was  insolvent  at  the  time  of  the  recovery  of  such  judg- 
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ments  and  declaring  her  a  bankrupt  Thereafter,  and  on  the  3d 
daj  of  June,  1901,  the  plaintiff  was  dniy  appointed  trustee  in  bank- 
mptcy  of  the  estate  of  Fannie  Meng ;  he  duly  qualified  and  entered 
npon  the  diBohai^e  of  his  duties  as  such.  Thereopon  the  plaintiff 
brought  this  action  to  reoover  from  the  defendant  the  amount  which 
was  paid  to  her  upon  the  judgment  which  she  recovered  against 
Fannie  Meng,  alleging  and  claiming  that  said  judgment  and  all  pro- 
ceedings had  thereunder  were  void  because  recovered  and  liad  when 
Fannie  Meng  was  insolvent  and  within-f our  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  against  her.  The  defendant  denied 
the  infiolvency  of  Fannie  Meng,  and  alleged  that  her  judgment  was 
obtained  in  the  ordinary  course  and  in  good  faith,  to  reoover  a  valid 
debt  owing  to  her  by  Fannie  Meng. 

After  makldngjmmafiicie  proof  of  the  other  necessary  facta,  the 
plaintiff,  for  the  purpose  of  establishing  the  insolvency  of  Fannie 
Meng,  at  the  time  the  defendant  and  the  other  judgment  creditors 
referred  to  recovered  their  judgments,  introduced  in  evidence  the 
decree  of  the  United  States  District  Court  which  adjudged  that 
Fannie  Meng  was  insolvent  at  such  time,  and  rested.  The  learned 
trial  court  held  and  decided  that  such  decree  was  no  evidence  of 
the  insolvency  of  Fannie  Meng  as  against  the  defendant  in  this 
action.  The  plaintiff  then  offered  to  make  common-law  proof  of 
such  insolvency,  but  the  court  held  that  having  rested  his  case  he 
ought  not  to  be  permitted  to  reopen  for  that  purpose,  and  denied 
his  application  for  leave  to  make  such  proof.  Thereupon  the 
learned  trial  court  granted  the  defendant's  motion  for  a  nonsuit, 
and  directed  that  the  exceptions  be  heard  in  tins  court  in  the  first 
instance. 

In  case  Fannie  Meng  was  insolvent  within  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy  against  her,  and  the  judg- 
ment of  the  defendant  was  recovered  against  her  within  that  time, 
it  must  be  conceded  that  such  judgment  and  all  proceedings  taken 
thereunder  were  void,  because  unquestionably  the  effect  of  the 
recovery  of  such  judgment,  the  issuing  of  the  execution  thereon 
and  the  sale  of  Fannie  Meng's  property  thereunder,  was  to  give  a 
preference  to  the  defendant,  which  is  prohibited  by  the  Bankruptcy 
Law.  Subdivision  f  of  section  67  of  said  statute  (30  U.  S.  Stat 
lit  Large,  565)  is  as  follows :  ^'  All  levies,  judgments,  attachmentB 
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or  other  lienB,  obtained  through  legal  proceedings  against  a  person 
who  18  insolvent,  at  any  time  within  fonr  months  prior  to  the  filing 
of  a  petition  in  bankmptcj  against  him,  shall  be  deemed  null  and 
▼oid  in  ease  he  is  adjudged  a  bankropt,  and  the  property  affected 
by  the  levy,  judgment,  attachment  or  other  lien  shall  be  deemed 
whoDy  discharged  and  released  from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  of  the  bankrupt.'' 

We  think  it  should  be  held  that  the  decree  of  the  United  States 
District  Court  put  in  evidence  conclusively  establishes,  for  the  pur- 
poses of  this  action,  that  Fannie  Meng  was  insolvent  at  the  time 
the  defendant  recovered  judgment  against  her,  and  sold  her  prop- 
erty by  virtue  of  the  execution  issued  upon  such  judgment.  Any 
otlier  holding  would  lead  to  endless  confusion  in  the  administration 
of  t)ie  law,  and  would  in  n>any  cases  nullify  one  of  the  principal 
purposes  of  the  Bankruptcy  Act.  If  the  question  of  Fannie  Meng's 
insolvency  can  be  retried  in  this  case,  notwithstanding  the  decree  of 
the  United  States  District  Court  adjudging  such  insolvency,  it  may 
be  controverted  and  litigated  in  any  case  brought  by  a  trustee  in 
bankruptcy,  to  secure  the  estate  of  a  bankrupt  against  a  person  who 
may  have  obtained  such  estate  by  process  issued  out  of  the  State 
courts,  where  such  person  was  not  made  a  party  to  the  bankruptcy 
proceedings.  In  the  case  at  bar  the  entire  property  of  Fannie 
Meng  was  devoted  to  the  payment  of  four  judgments  obtained  by 
her  three  sisters-in-law,  one  of  whom  is  the  defendant,  within  four 
mouths  of  the  time  when  other  of  her  creditors  filed  a  petition  in 
bankruptcy,  in  which  it  was  alleged,  in  substance,  that  she  was  a 
bankrupt  at  the  time  such  judgments  were  obtained,  and  basing 
sweh  allegation  upon  the  fact  of  the  recovery  of  such  judgments, 
and  upon  that  and  other  sufficient  proof,  as  we  must  assume,  such 
insolvency  was  established,  and  the  decree  of  a  court  of  competent 
jurisdiction  was  made  in  accordance  with  such  allegation  and  proof. 

We  think  the  decree  of  the  United  States  District  Court,  for  the 
purposes  of  this  action,  should  be  regarded  as  conclusively  establish- 
ing that  Fannie  Meng  was  insolvent  at  the  time  when  the  defendant 
recovered  her  judgment,  and  that  the  validity  of  such  decree  cannot 
be  questioned  in  this  action. 

In  Carter  v.  Hdbbs  (1  Am.  Bank.  Eep.  215)  the  head  note  is  as 
follows:  "An  adjudication  in  bankruptcy  being  an  adjudication  in 
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refjij  all  persons  interested  in  the  res  are  regarded  as  parties  to  the 
bankruptcy  proceedings.  Among  such  parties  are  not  only  the 
bankrupt  and  the  trustee,  but  all  creditors,  including  lienors."  (See, 
also,  Chapman  v.  Brewer^  114  U.  S.  169 ;  Bhoadea  v.  Selin^  4 
Wash.  C.  C.  716.) 

In  Levor  v.  Seiter  (34  Misc.  Eep.  382)  it  was  held  that  an  adjudi- 
cation which  adjudges  bankruptcy  is  sufficient  proof  of  the  fact 
of  insolvency,  within  the  language  and  intent  of  the  act. 

In  Matter  of  Ulf elder  Clothing  Co.  (3  Am.  Bank.  Kep.  425)  the 
head  note  is  as  follows :  '^  So,  it  seems,  in  proceeding  against  the 
bankrupt,  any  creditor  who  had  a  right  to  appear  and  join  in  the 
petition  or  to  be  heard  in  opposition  thereto  under  section  59,*  even 
though  not  entitled  to  notice,  and  though  he  does  not  appear,  is  in 
contemplation  of  law  represented  by  the  bankrupt,  and  concluded 
as  to  all  matters  directly  in  issue,  and  determined  by  the  decree. 
At  all  events,  the  decree  is  conclusive  upon  the  bankrupt  and  a 
creditor  who  is  a  direct  party  to  the  proceeding." 

In  Chapman  v.  Brewer  (enprd)  it  was  said :  "  The  District  Court 
which  made  the  adjudication  having  had  jurisdiction  of  the  subject- 
matter,  and  the  bankrupt  having  voluntarily  appeared,  and  the  adju- 
dication having  been  correct  in  form,  it  is  conclusive  of  the  fact 
decreed,  and  cannot  be  attacked  collaterally  in  a  suit  brought  by  the 
assignee  against  a  person  claiming  an  adverse  interest  in  property  of 
the  bankrupt." 

In  MaUer  of  Breslauer  (10  Am.  Bank.  Eep.  33)  the  head  note 
is  as  follows :  ^^  The  filing  of  a  petition  in  bankruptcy  is  a  ca/oeai  to 
all  the  world,  and  in  effect  an  attachment  and  injunction." 

The  many  cases  cited  in  the  opinion  in  that  case  we  think  fully 
sustain  the  proposition. 

The  cases  referred  to  would  seem  to  establish  that  the  decree  of 
the  United  States  District  Court,  put  in  evidence  in  this  case  by  the 
plaintiff,  was  sufficient  to  prove  the  insolvency  of  Fannie  Meng  at 
the  time  when  the  judgment  of  the  defendant  was  obtained,  and 
this  was  really  the  only  issue  involved.  There  is  no  suggestion  in 
the  evidence  that  the  adjudication  in  bankruptcy  was  obtained  by 
collusion  with  the  bankrupt.     In  fact,  as  we  have  seen,  she  appeared 

*8ee  30  U.  S.  Stat,  at  Large,  561.— [Rbp. 
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in  that  proceeding  and  vigoronslj  contested  that  issue.  We  are, 
therefore,  constrained  to  hold  that  the  decree  of  the  United  States 
District  Court  put  in  evidence  furnished  conclusive  evidence  that 
at  the  time  the  judgment  of  the  defendant  was  obtained  Fannie 
Meng,  the  judgment  debtor,  was  insolvent,  and  that,  therefore,  under 
the  Bankruptcy  Act,  such  judgment  was  absolutely  void,  and  that 
the  plaintiff  had  a  right  to  recover  the  amount  which  the  defend- 
ant received  in  satisfaction  of  such  judgment,  it  having  been  paid 
to  her  out  of  the  proceeds  of  the  property  of  the  bankrupt.  We 
also  think  the  learned  trial  court  improperly  exercised  its  discretion 
in  denying  the  plaintiff  permission  to  reopen  his  case  and  make  com- 
mon-law proof  of  the  insolvency  of  Fannie  Meng  at  the  time  when 
the  judgment  of  the  defendant  was  obtained. 
„  We,  therefore,  conclude  that  the  plaintiffs  exceptions  should  be 
sustained  and  a  new  trial  granted,  with  costs  to  the  plaintiff  to  abide 
event. 

All  concurred  ;  Spring  and  Williams,  JJ.,  in  result  only. 

Plaintiff's  exceptions  sustained  and  motion  for  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  event. 


Thb  People  of  the  State  of  New  Yobk,  Anpellant,  v.  Louis 
WiNDHOLz,  Respondent. 

Cider  mnegar  —  ihat  part  of  action  SO  of  the  AgrieiUtural  Lau>  fixing  the  per- 
centage of  acetic  acid  which  it  shaU  contain  i»  uneomtittUional  —  the  remainder 
of  the  iedion  and  eeetione  61,  62  and  tiSofthe  itattUe  are  eonetitutional. 

Bection  60  of  the  Agricultural  Law  (Laws  of  1808,  chap.  S88,  as  amd.  by  Laws 
of  1901,  chap.  806)  provides:  **  All  vinegar  which  contains  any  proportion  of 
lead,  copper,  sulphuric  add,  or  other  ingredients  injurious  to  health,  or  any 
artificial  coloring  matter,  or  which  has  not  an  acidity  equivalent  to  the  pres- 
ence of  at  least  four  and  one-half  per  centum,  by  weight,  of  absolute  acetic 
add,  or  dder  vinegar  which  has  less  than  such  an  amount  of  addity,  or  less 
than  two  per  centum  of  cider  vinegar  solids  on  fuU  evaporation  over  boiling 
water,  stuJl  be  deemed  adulterated.  The  term  cider  vinegar,  when  used  in 
this  article,  means  vinegar  made  exclusively  from  pure  apple  Juice.  Provided, 
however,  that  dder  vinegar  made  by  a  farmer  in  this  State,  exdudvely  from 
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a|>plea  growa  on  his  land^  or  their  equiyalent  in  cider  taken  hi  cxcbange 
therefor,  shall  not  be  deemed  adulterated,  if  it  contain  two  per  centum  solidi 
and  sufficient  alcohol  to  develop  the  required  amount  of  acetic  acid." 

BHUdf  that  the  section,  in  so  far  as  it  relates  to  the  percentage  of  acetic  acid  wMeh 
unadulterated  cider  rinegar  shall  posseas,  yiolates  section  6  of  article  1  of  the 
Gonstitntioa  of  the  Stale  of  New  York  and  the  14th  amendment  of  the  United 
States  Constitntion,  providing  that  no  person  shall  be  deprived  of  liberty 
vithont  dne  process  of  law»  in  tliat  it  permits  farmers  and  purcliasera  from 
farmers  to  deal  in  cider  vinegar  which  does  not  contain  four  and  a  half  per 
cent  of  acetic  acid  and  prohibits  all  other  persons  from  mannfiicturing  and 
dealing  in  cider  vinegar  which  does  not  possess  that  percentage  of  aoetie 
acid; 

Tliat  the  lemainiDg  portions  of  section  50  are  oonstitutional,  as  are  also  sections  51 
52  and  53  of  the  statute,  which  prohibit  the  manufacture  and  sale  of  adulter- 
ated vinegar,  require  the  branding  of  packages  containing  cider  vinegar,  and 
impose  penalties  for  violations  of  the  provisions  of  the  statute. 

Per  HcLbhnak,  p.  J.,  and  Sfezbci,  J.;  HiBCOfaE»  J.,  concurred  in  result; 
WiLUAXBand  firovsn,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  a  jndgment  of  the  Supreme  Court  in  f a^or  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the 
22d  day  of  October,  1903,  npon  the  dismissal  of  the  complaint  by 
direction  of  the  court  upon  the  opening  at  the  Oncmdaga  Trial 
Term. 

The  action  was  commenced  on  the  22d  day  of  June,  1903,  to 
recover  two  penalties  of  $100  each,  because  of  the  alleged  violation 
of  tlie  provisions  of  sections  50,  51,  52  and  53  of  the  Agrienltoial 
Law  (Laws  of  1893,  chap.  338,  as  amd.  by  Laws  of  1901,  chap. 
308).  The  complaint  alleged,  in  substance,  as  the  first  cause  of 
action,  that  between  the  Ist  day  of  June,  1901,  and  the  15th  day  of 
July,  1901,  tlie  defendant  manufactured  for  sale,  kept  for  sale  and 
offered  for  sale  adulterated  vinegar ;  manufactured,  kept  and  offered 
for  sale  vinegar  which  was  made  in  imitation  or  semblance  of  cider 
vinegar ;  manufactured,  kept  and  offered  for  sale,  as  and  for  cider 
vinegar,  a  vinegar  or  product  which  was  not  cider  vinegar,  as  defined 
by  the  statute.  For  a  Becond  cause  of  action  it  was  alleged,  in  sub- 
stance, that  between  said  dates  the  defendant  manufactured  for  sale, 
offered  for  sale  and  sold  several  barrels  or  casks  of  vinegar  made  in 
imitation  or  semblance  of  pure  cider  vinegar,  and  which  was  not 
made  exclusively  from  pure  apple  juice,  but  was  adulterated,  and 
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that  said  barrels  or  casks  were  branded  ^'  Cider  Vinegar ; "  tliat  they 
did  not  contain  cider  vinegar,  bnt  an  adnlterated  product  made  by 
adding  substances  deleterious  to  health,  and  colored  bo  as  to  give  it 
the  semblance  or  appearance  of  pure  cider  vinegar,  and  was  not,  in 
fact,  made  from  pure  apple  jniee.  Judgmest  for  $100  was  demanded 
for  the  alleged  violation  of  the  statute,  as  set  forth  in  each  of  said 
causes  of  action. 

The  defendant  alleged  in  his  answer  among  other  things —  which 
is  the  only  defense  nrged  upon  this  appeal —  that  section  50  of  the 
Agricultural  Law,  which  defines  adnlterated  vinegar  and  pure  cid^r 
vinegar,  is  unconstitntional  and  void,  and,  therefore,  that  no  action 
predicated  upon  such  section  can  be  maintained.  The  trial  court 
so  h^d  and  dismissed  the  complaint,  with  costs  in  favor  of  the 
defendant.  Judgment  was  entered  accordingly,  and  from  sach 
judgment  this  appeal  is  taken. 

J/.  JF".  Dillon,  for  the  appellant 

Frank  SopkinSj  for  the  respondent 

McLEirsrAW,  P.  J. : 

The  only  question  presented  by  this  appeal  is  whether  or  not 
section  50  of  the  Agricultural  Law  is  unconstitutional  and,  therefore, 
void.    The  sections  involved  are  as  follows : 

"  §  50.  Definition  of  adulterated  vinegar.  All  vin^ar  which 
contains  any  proportion  of  lead,  copper,  sulphuric  acid,  or  other 
ingredients  injurious  to  health,  or  any  artificial  coloring  matter,  or 
which  has  not  an  acidity  equivalent  to  the  presence  of  at  least  four 
and  one-half  per  centum,  by  weight,  of  absolute  acetic  acid,  or  cider 
vinegar  which  has  less  than  such  an  amount  of  acidity,  or  less  than 
two  per  centum  of  cider  vinegar  solids  on  full  evaporation  over 
boiling  water,  shall  be  deemed  adulterated.  The  term  cider  vinegar, 
when  nsed  in  this  article,  means  vinegar  made  exclusively  from  pure 
apple  juice.  Provided,  however,  that  cider  vinegar  made  by  a 
farmer  in  this  State,  exclusively  from  apples  grown  on  his  land,  or 
their  eqirivalent  in  cider  taken  in  exchange  therefor,  shall  not  be 
deemed  adulterated,  if  it  contain  two  per  centum  solids  and  suflBicient 
alcohol  to  develop  the  required  amount  of  acetic  acid.'^  As  amended 
by  chapter  308  of  the  Laws  of  1901. 
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''  §  51.  Manufacture  and  Bale  of  adulterated  or  imitation  vinegar 
prohibited.  Ko  person  shall  manufacture  for  sale,  keep  for  sale  or 
offer  for  sale : 

"  1.  Any  adulterated  vinegar. 

'^  2.  Any  vinegar  or  product  in  imitation  or  semblance  of  cider 
vinegar,  which  is  not  cider  vinegar. 

"  3.  As  or  for  cider  vinegar,  any  vinegar  or  product  which  is  not 
cider  vinegar. 

^^  §  52.  Packages  containing  cider  vinegar  to  be  branded.  £verj 
manufacturer  or  producer  of  cider  vinegar  shall  plainly  brand  on 
the  head  of  each  cask,  barrel,  keg,  or  other  package  containing  such 
vinegar,  his  name  and  place  of  business  and  the  words  ^  Cider  Vine- 
gar.' And  no  person  shall  mark  or  brand  as  or  for  cider  vin^r 
any  package  containing  that  which  is  not  cider  vinegar. 

"  §  53.  Penalties.  Every  person  violating  the  provisions  of  this 
article  shall  forfeit  and  pay  to  the  People  of  the  State  the  sum  of 
one  hundred  dollars  for  each  violation." 

It  was  expressly  held  by  this  court  that  section  50  of  the  Agricul- 
tural Law  (as  amd.  supra)  is  not  violative  of  the  "  commerce  clause" 
of  the  Constitution  of  the  United  States  (art.  1,  §  8,  subd.  3)  {Peo- 
ple V.  Niagara  Fruit  Co.,  75  App.  Div.  11 ;  affd.,  173  N.  Y.  629), 
and  it  is  not  claimed  upon  this  appeal  that  the  section  is  subject  to 
such  criticism.  The  appellant,  however,  insists  that  the  section  is 
unconstitutional  and  void,  because  in  contravention  of  section  6  of 
article  1  of  the  Constitution  of  the  State,  and  section  1  of  the  14th 
amendment  to  the  Constitution  of  the  United  States,  both  of  which 
prohibit  the  State  from  depriving  any  one  of  liberty  without  due 
process  of  law.  It  is  well  settled  that  a  statute  which  by  discrimi- 
nation or  otherwise  prevents  an  individual's  pursuing  a  lawful  voca- 
tion, is  a  deprivation  of  liberty  within  the  meaning  of  both  of  the 
constitutional  provisions  referred  to. 

The  act  in  question  applies  without  discrimination  to  all  indi- 
viduals, except  so  far  as  it  allows  farmers  to  manufacture,  and  f armen 
and  purchasers  from  them  to  deal  in,  cider  vinegar  which  does  not 
contain  an  acidity  equivalent  to  the  presence  of  at. least  four  and  one- 
half  per  centum  by  weight  of  absolute  acetic  acid,  while  it  prohibits 
all  other  persons  from  manufacturing  and  dealing  in  cider  vinegar  that 
has  not  that  amount  of  acidity.    This  is  clearly  a  discrimination  in 
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fsLVor  of  the  farmer.  He  is  permitted  to  engage  in  the  manufacture 
of  vinegar  from  apples  raised  upon  his  own  land,  or  to  exchange  such 
apples  for  yinegar  manufactured  by  another,  and  then  to  sell  the 
same,  even  although  the  product  does  not  contain  four  and  one-half 
per  centum  by  weight  of  absolute  acetic  acid,  provided  there  is  present 
sufficient  alcohol  to  develop  such  per  centum  of  acidity,  but  all  other 
persons  are  prohibited  from  doing  the  same  thing.  Such  provision 
is  violative  of  both  the  State  and  United  States  Constitutions,  and  to 
that  extent  the  statute  is  invalid. 

It  does  not  follow,  however,  that  oecause  of  such  unconstitutional 
provision  the  entire  statute  is  void.  In  fact,  the  case  of  People  v. 
Niagara  Fruit  Co,  {mprd)  is  necessarily  authority  for  the  propo- 
sition that  the  objectionable  provision  of  the  statute  may  be  elimi- 
nated, and  leave  the  remaining  portion  valid.  Although  the  pre- 
cise question  was  not  argued  upon  the  appeal  to  this  court  in  that 
case,  or  in  the  Court  of  Appeals,  as  appears  from  the  record  upon 
appeal,  it  was  necessarily  involved,  and  must  have  been  decided 
adversely  to  the  respondent's  contention,  otherwise  the  judgment  in 
that  case  could  not  have  been  affirmed.  In  fact,  the  question  was 
fully  discussed  in  the  opinion  of  the  learned  referee  before  whom 
that  case  was  tried,  which  was  made  a  part  of  the  record  on  appeal, 
both  in  this  court  and  the  Court  of  Appeals.  The  learned  referee 
said  : 

"  I  conclude,  therefore,  that  the  statute  is  unconstitutional  as  vio- 
lating both  the  State  and  the  United  States  Constitutions  in  so  far 
as  it  permits  one  class  of  citizens  to  engage  in  the  manufacture  and 
sale  of  cider  vinegar  complying  with  a  certain  standard  and  pro- 
hibits all  others  from  doing  the  same. 

"  But  it  does  not  follow  that  the  entire  statute  is  void.  There  are 
certain  provisions  which  are  applicable  to  all  classes  and  subject  to 
no  constitutional  objections,  which  are  separate  and  distinct  in  their 
nature  from  the  provisions  fixing  a  standard  of  a  certain  degree  of 
acidity  for  cider  vinegar.  These  are  the  definitions  of  adulterated 
vinegar,  as  that  which  contains  certain  specified  poisons  ^  or  other 
ingredients  injurious  to  health  or  any  artificial  coloring  matter,'  and 
of  cider  vinegar  as  that  which  does  not  contain  two  per  centum  of 
cider  vinegar  solids,  the  prohibitions  against  the  manufacture,  keep- 
ing for  sale  or  offering  for  sale  of  vinegar  in  imitation  or  semblance 
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of  eider  viaegar  wliick  i&  not  eider  viDegar^  and  offering  for  sala  or 
8ellu)g  a&  cider  viaegar  diat  which  i&  not  cider  vinegar,  the  mandates 
ia  regard  to  branding  cider  vinegar  packages  and  the  prohibitions 
agatnfit  branding  any  package  as  ^  cider  vinegar '  which  contains  that 
which  is  not  cider  vin^ar.  These  provisions,  enacted  for  the  pur- 
pose of  preventing  fraud,  cover  subjects  distinct  from  thoee  relating 
to  acidity,  and  they  create  offenses  accordingly.  Full  effect  may  be 
given  to  the  fifty-third  article^  of  the  statute  imposing  penalties  even 
though  those  portions  of  the  definition  of  adulterated  vinegar  con- 
tained in  section  fifty  which  relate  to  acidity  should  be  stricken 
out." 

We  tliink  the  foregoing  correctly  interprets  the  meaning  and 
scope  of  the  statute  and  is  a  correct  exposition  of  the  law  applica- 
ble thereto.  At  all  events  we  consider  that  the  decision  in  the 
Niagara  Fruit  Co,  Case  (supra)  should  be  r^jarded  as  decisive  of  the 
questions  involved  upon  this  appeal  In  that  case  the  allegations  in 
the  complaint,  which  for  all  practical  purposes  were  the  same  as  the 
allegations  of  the  complaint  in  the  case  at  bar,  were  proven,  and  it 
was  held  that  a  recovery  of  the  penalties  could  be  had.  It  follows 
that  if  the  facts  alleged  in  the  complaint  in  this  ease  should  be 
proven  a  recovery  could  likewise  be  Jiad.  In  other  words,  the  com- 
plaint in  the  case  at  bar  states  facts  sufficient  to  entitle  the  plaintiff 
to  recover  under  each  alleged  cause  of  action. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event. 

Speing,  X,  concurred  ;  Hiscock,  J.,  concurred  in  result ;  Williams 
and  ExOVER,  JJ.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  event 
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JoHsr  £.  CoLiQCAN,  Appellant,  v.  Guamlba  F.  HAnoB,  SespoDdcnt 

Vemte — adrfendant  who  noiica  the  com  for  trial,  andobtaina  apotitponement  ef  the 
trial  ufM  ih§  not  tem<fcou7t,  tktrHy  foaitmhii  rigbt  to  mow  for  a  dfomge  of 
venw, 

Wbeee  both  the  parties  to  an  aotion  notioe  it  for  trial  at  a  tena  of  cx>urt  to  be 
held  in  the  county  in  which  the  action  is  brought,  and  the  defendant  appeals  at 
such  tPTm  of  court  and  applies  for  and  obtains,  on  the  ground  of  the  illness  of 
a  material  witness,  an  adjournment  of  the  trial  until  the  next  term  of  court, 
he  thereby  waiTeB  his  right  to  move  to  have  the  Yenue  changed  to  another 
county  in  order  to  promote  the  conTenieaoe  of  witneasea. 

AppEAii  bj  the  plaintiff,  John  E.  OoieiDan,  from  an  order  of  the 
Snpreme  CJoiirt,  made  at  the  Steuben  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  eonnty  of  Yatee  on  the  12th  day  of 
January,  1903,  changing  the  place  of  trial  of  the  action  from 
the  county  of  Yates  to  the  county  of  Steuben,  for  the  convenience 
of  witueBBes. 

This  action  was  commenced  by  the  service  of  the  summors  on 
the  2d  day  of  June,  1902.  The  venue  was  laid  in  the  county  of 
Yates.  The  defendant  appeared  by  attorney  and  demanded  a  copy 
of  the  complaint  on  the  9th  day  of  June,  1902,  and  on  the  nine- 
teenth day  of  July  following  a  copy  of  the  complaint  was  served 
upon  said  attorney.  The  answer  was  served  on  the  Bevemth  day  of 
August  and  an  amended  complaint  served  by  the  plaintiff  on  the 
fourteenth  day  of  October.  The  defendant's  answer  to  the  amended 
complaint  was  served  on  the  thirtieth  day  of  October,  to  which  the 
plaintiff  served  a  reply  on  the  10th  day  of  November,  1902.  The 
jJaintiff  thereupon  filed  a  note  of  issue  and  caused  the  action  to  be 
placed  upon  the  Trial  Term  calendar  in  Yates  county  for  a  terra  to 
be  held  on  the  Ist  day  of  December,  1902.  Both  parties  noticed 
the  cause  for  trial  at  such  term,  and  on  the  first  day  of  the  term  the 
defendant,  upon  his  own  affidavit  of  merits,  and  of  the  illness  of  a 
material  witness  for  the  defense,  by  his  attorney,  moved  for  the 
postponement  of  the  trial  of  the  issues,  and  in  said  affidavit  used 
tWs  language:  "That  the  said  witness,  who  resides  at  Prattsburg, 
N.  Y.,  has  been  seriously  ill  for  several  weeks  last  past,  and  is  now 
wholly  unable  to  attend  this  court,  or  be  present  at  the  tneX  of 
this  action,  in  its  order  on  the  calendar,  but  the  deponent  has 
been  informed  by  Eobert  J.  Scott,  M.  D^  the  physician  attending 
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the  said  witness,  and  verily  believes  that  the  said  witness  will  be  able 
to  attend  this  court  by  the  time  of  the  next  trial  term  appointed  to 
be  held  at  Penn  Yan,  N.  Y.,  on  the  third  Monday  of  May,  1903." 

Thereupon  the  plaintiff  and  defendant  entered  into  a  stipulation, 
fixing  the  amount  of  witnesses'  fees  incurred  by  the  plaintiff  to  be 
paid  by  the  defendant  at  the  sum  of  ten  dollars,  and  the  court 
entered  an  order  which,  after  reciting  the  application  for  postpone- 
ment, opposition  on  behalf  of  the  plaintiff,  and  the  stipulation  as  to 
fees  of  witnesses,  read  as  follows :  «  *  *  *  that  the  trial  of 
the  above  entitled  action  be  adjourned  to  the  next  regular  trial 
and  equity  term  of  this  court,  appointed  to  be  held  in  and  for 
the  county  of  Yates  at  Penn  Yan,  N.  Y.,  on  payment  to  the  plaintiff's 
attorney  of  ten  dollars  costs,  and  witness  fees  fixed  and  taxed  in  the 
sum  of  ten  dollars,  within  twenty  days." 

Subsequently  and  on  the  10th  day  of  December,  1902,  the  defend- 
ant noticed  a  motion,  returnable  on  the  twentieth  day  of  that  month 
at  Bochester,  Monroe  county,  '^  for  an  order  correcting  the  order  of 
postponement,  mentioned  in  the  affidavit  of  said  Thomas  (defend- 
ant's attorney),  so  as  to  make  it  read  as  stated  therein  by  said  Thomas, 
and  for  an  order  changing  the  place  of  trial  of  this  action  from  the 
county  of  Yates  to  the  county  of  Steuben,  on  the  ground  of  and  for 
the  convenience  of  witnesses,"  etc. 

It  appeared  by  the  affidavit  of  defendant's  attorney  used  upon 
said  motion  that  when  the  application  was  made  for  the  postpone- 
ment of  the  trial  he  stated  to  the  court  that  he  intended  to  move 
for  a  change  of  venue. 

Subsequently  the  Special  Term  made  an  order  amending  said 
order  of  postponement  upon  the  ground  that  it  did  not  comply  with 
the  terms  of  the  order  as  granted  by  the  court,  in  that  it  was  not 
intended  to  set  the  cause  down  for  trial  at  the  May  term,  1903,  and 
upon  the  affidavits  presented  by  the  defendant  in  support  of  his 
motion  to  change  the  place  of  trial,  the  court  ordered  that  the  trial 
be  held  in  the  county  of  Steuben  instead  of  the  county  of  Yates, 
wherein  the  venue  was  during  all  the  time  prior  to  the  entry  of  such 
order,  to  wit,  the  12th  day  of  January,  1903. 

From  the  order  changing  the  place  of  trial  this  appeal  is  taken. 

Lyincm  J.  Baskin^  for  the  appellant. 
Monroe  Wheder^  for  the  respondent. 
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MoLennan,  p.  J. : 

The  sole  qaestion  presented  upon  this  review,  requiring  serious 
consideration,  is  whether  the  defendant,  by  serving  his  notice  of 
trial  for  the  December  Trial  Term  in  1902  to  be  held  in  the  county 
of  Yates,  and  by  appearing  at  such  term  and  applying  for  and 
receiving  the  advantage  of  a  postponement  of  the  trial  beyond  that 
term  of  court,  waived  his  right  to  move  the  court  subsequently  for 
a  change  of  venue  to  another  county. 

In  the  case  of  Haiz  v.  Starin  (1  N.  Y.  St.  Repr.  553),  which  was 
an  action  brought  in  the  wrong  county,  and  to  the  removal  of  which 
to  the  proper  county  the  defendant  was  entitled  as  a  matter  of  right 
unless  such  right  had  been  waived,  the  court  said :  "  The  receipt  of 
the  extension  of  time,  subject  to  stipulation  by  defendant  to  take 
short  notice  of  trial  for  the  March  circuit  in  Westchester,  was  a 
waiver  of  the  right  to  change  the  place  of  trial  to  the  proper  county. 
The  defendant  accepted  a  benefit  from  the  plaintiff  under  an  agree- 
ment that  he  would  try  the  case  in  Westchester  county.  After 
receiving  the  advantage  of  a  stipulation  it  was  too  late,  and  against 
good  conscience,  to  repudiate  the  consideration." 

In  Nash  V.  Silver  Lake  Ice  Co.  (6  N.  Y.  Supp.  913)  the  defend- 
ant applied  for  three  extensions  of  time  to  answer,  which  were 
granted.  A  motion  by  the  plaintiff  to  shorten  the  time  of  the 
defendant  to  answer  was  denied,  upon  defendant  stipulating  to 
"  accept  short  notice  of  trial  at  the  May  term  of  this  court "  and  to 
"  apply  for  no  further  extension  of  time  to  answer."  Upon  a  subse- 
quent motion  by  the  defendant  for  the  removal  of  the  cause  to  the 
proper  county  it  was  held  that  by  accepting  the  denial  of  plaintiff's 
motion,  and  stipulating  to  accept  short  notice  of  trial  for  a  specified 
term  in  the  county  wherein  the  venue  rested,  the  defendant  waived 
its  right  to  have  the  same  removed  to  another  county,  even  although 
otherwise  it  would  have  been  entitled  to  such  removal  as  a  matter 
of  right.     {Rodie  v.  Verdon^  22  Misc.  Rep.  409.) 

It  seems  to  us  that  the  grounds  upon  which  the  decisions  in  the 
cases  cited  were  based  were  sound  and  equitable,  and  in  principle 
apply  to  the  case  at  bar. 

The  defendant's  notice  of  trial  advised  the  plaintiff  that  he 
expected  to  try  the  cause  at  the  December  term.  It  in  terms  said : 
App.  Div.— Vol.  XCII.        37 
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"  The  above  cause  will  be  brought  to  trial  at  the  next  triiJ  term 
of  this  court,  appointed  to  be  held  in  and  for  the  county  of  Yates, 
at  the  Court  House  in  the  village  of  Penn  Yan  on  the  Ist  day  of 
December,  1902." 

And  acting  upon  that  notice  the  plaintiff  prepared  for  the  trial  at 
that  terra. 

Under  the  circumstances  of  this  case  we  think  it  should  be  held 
that  the  service  of  the  notice  of  trial,  and  the  motion  for  a  postpone- 
ment of  tlie  trial  upon  the  ground  of  the  illness  of  a  material  wit- 
ness for  the  defense,  constituted  a  waiver  of  the  defendant's  right 
to  afterwards  move  for  a  change  of  venue.  Tl>e  application  fw  the 
postponement  was  in  harmony  with  the  evident  intentioD  of  tbe 
defendant  to  try  the  cause  in  Yates  county,  and  "good  oonseience'' 
should  prevent  his  being  permitted  to  secure  an  advantage  for  which 
he  apparently  was  willing  to  pay  by  way  of  costs  the  sum  of  tweoty 
dollars,  and  then  attempt  to  '^  repudiate  tiie  consideration "  to  tiie 
prejudice  of  the  plaintiff,  by  a  subsequent  motion  to  change  tiie 
place  of  trial. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disbnrae* 
ments,  and  the  motion  denied,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Marshall  J.  Root,  as  Administrator,  etc.,  of  John  R  Cbosbt, 
Deceased,  Respondent,  v.  London  Guabanteb  and  Aocibkxt 
Company,  Limited,  Appellant. 

Accident  inmranoe  potieg  exelnding  ii^juriei  "afukiek  tkmv  tit  no  vimkk  markm 
the  body  "  —  paUor,  mnaoiaUon  and  d&cline  constitute  ' '  vieibie  "  tnoHa —  inearrect 
etatement  of  full  pcvrtieulare  of  the  accident  —  refueal  to  permit  the  insurer  to 
?u?ld  an  autopsy  —  la>cJies  in  the  demand  thereof. 

In  an  action  upon  a  policy  of  insnrance,  **  against  bodily  injuries  sustained 
wholly  and  exclusively  through  external  violence  occasioDed  accidentally  bf 
visible  means,"  it  appeared  that  the  policy  provided  "Tiiat  this  itMunncediMi 
not  cover  injuries  of  which  there  is  no  visible  mai^  on  tke  body  (the body  tel^ 
in  case  of  death  not  being  deemed  such  markX" 

The  insured,  an  athletic  man,  in  vigorous  health,  fell  from  a  bicycle  and  broke 
his  right  femur.    Immediately  after  the  accident  he  complained  of  intense 
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paiQ  in  his  back  between  the  shoulder  blades  and  in  bis  chest.  There  were  no 
▼isible  marks  upon  the  iosored'b  back  or  cheat.  The  fractured  femur  reunited, 
but  the  pains  continued  with  increased  intensity  until  the  insured  finally  died. 
The  physician  attributed  his  death  to  angina  pectoris  caused  by  the  fall  from 
the  bicycle.  Immediately  after  the  accident  the  insured's  face  became  pallid 
and  he  began  to  decline,  which  condition  continued  progressively  until  his 
death. 

HM,  that  the  insurance  company  was  not  relieved  from  liability  under  the  pro- 
vision of  the  policy,  "That  this  insurance  does  not  cover  injuries  of  which 
there  is  no  visible  mark  on  the  body  (the  body  itself  in  case  of  death  not  being 
deemed  such  mark); " 

Tbst  the  insmed's  pallor,  emaoialkm  and  decline  furnished  visible  signs  of  his 
injury; 

That  where  it  is  plain  that  an  accident  has  occurred  and  severe  injuries  have 
resulted  and  it  is  a  fair  deduction  from  the  circumstances  that  death  ensued  as 
the  direct  consequence  of  such  accident  the  policy  should  be  construed  to  hold 
the  defendant  liable,  ema  though  so  contusions  or  marks  appear  upon  the 
body; 

That  a  notice  sent  by  the  insured  to  the  defendant  the  day  after  the  accident, 
describing  in  detail  the  manner  and  time  of  the  accident  and  that  the  injury 
sustained  was  a  broken  hip  bone,  this  being  the  best  information  then  pos- 
aeaaed  by  the  insured  And  his  physician,  constituted  a  sufficient  compliance 
with  the  pTOvialon  of  the  polity  requiring  the  written  notice  to  coniain  "  full 
particulars  of  the  accident;" 

That  a  breach  of  a  provision  in  the  policy,  that  **  any  medictU  adviser  of  the 
company  shall  be  allowed  to  examine  the  *  *  *  body  of  the  assured," 
could  not  be  predicated  upon  the  retuail  of  the  defendant's  demand  for  an 
autopsy,  made  the  di^  after  the  Inaured  had  been  buried,  it  appearing 
that  the  defendant  knew  of  the  insozed's  death  two  days  before  his  burial 
and  that  the  demand  for  theantopay  was  not  made  upon  any  of  the  insured's 
relatives,  but  upon  a  person  who  was  subsequently  appointed  administrntor 
of  the  insured's  estate; 

That  the  delay  of  the  defendant  In  making  the  demand  for  the  autopsy  was 
unreasonable. 

Appeal  by  the  defendaDt,  the  London  Guarantee  and  Accident 
Company,  Limited,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of 
Erie  on  the  13th  day  of  Angosty  1903,  upon  the  verdict  of  a  jury 
for  $5,175,  and  ako  from  an  order  entered  in  said  clerk's  office  on 
the  13th  day  of  June,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minntes. 

Frank  GihbonSy  for  the  appellant. 
Lowis  Z.  Babcockj  ior  the  respondent 
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Spring,  J.: 

This  action  is  by  the  administrator  of  John  B.  Crosby,  deceased, 
to  recover  on  an  accident  policy  issued  by  the  defendant  December 
3,  1901,  for  one  year  and  which  insured  against  death  by  accidental 
means. 

The  proof  shows  that  Crosby  fell  from  a  bicycle  on  Irving  place 
in  the  city  of  BuflEalo  on  the  20th  day  of  June,  1902,  fracturing 
his  right  femur  and  it  is  claimed  sustaining  other  injuries  which  cul- 
minated in  his  death  on  the  tenth  day  of  August  following.  At 
the  time  of  the  accident  Crosby  was  fifty-one  years  of  age,  of  robust 
health,  vigorous  in  his  mode  of  life,  temperate  in  his  habits  and 
careful  of  hifi  diet.  Immediately  after  the  accident  his  face  was 
pallid,  he  became  emaciated  and  complained  constantly  of  intense 
pain  in  his  back  between  the  shoulder  blades  and  in  his  chest. 
These  anginal  pains  increased  in  intensity,  and  the  spasms  were 
interipittent  and  prostrating  to  the  time  of  his  death.  From  the 
evening  of  the  injury  he  was  unable  to  lie  down,  but  was  compelled 
to  sit  up  by  reason  of  the  severity  of  the  heart  spasms.  The  frac- 
tured femur  recovered  and  this  injury  did  not  necessitate  his  sitting 
up.  The  physicians,  in  response  to  a  hypothetical  question  fairly 
containing  the  facts  proven,  attributed  the  death  to  angina  pectoris, 
caused  by  the  accident  in  falling  from  his  bicycle. 

The  evidence  of  the  laymen  corroborated  the  professional  opin- 
ions of  the  plaintiffs  medical  experts.  Miss  Slater,  who  saw  him 
daily,  testified:  "He  was  very  pale.  The  foot  of  the  bed  was 
raised,  and  he  was  all  built  up  with  pillows.  He  assumed  in  bed 
almost  a  right  angle  ;  almost  sitting  upright.  I  saw  liim,  from  time 
to  time,  from  this  first  Saturday  after  the  injury  up  to  the  time  of 
his  death,  almost  every  day.  I  would  visit  him  both  at  the  General 
Hospital  and  at  Mr.  Hoot's  house.  He  was  pale  and  weak,  and 
grew  weaker  every  day.  When  I  would  go  in  the  morning  I  would 
ask  him  how  he  felt ;  he  would  say  that  he  didn't  seem  to  have 
much  trouble  with  the  hip,  but  the  pains  of  the  back  and  chest  still 
continued,  and  he  seemed  to  grow  weaker  every  day.  His  position 
in  bed  was  just  the  same  about  as  it  was  —  well,  the  limb  was  laid 
straighter,  but  he  was  almost  sitting  up  in  the  bed.  I  never  saw 
him  during  all  this  period  lie  down." 

Cochrane, who  also  was  with  him  every  day,  described  his  condition, 
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saying :  "  He  was  injured  on  Friday  evening ;  I  saw  him  on  Satur- 
day afternoon.  In  appearance  he  was  a  man  that  was  suffering  a 
great  deal ;  he  was  sitting  in  bed,  or,  at  least,  he  was  propped  in  bed 
at  about  an  obtuse  angle  to  a  right ;  lie  was  very  pale  and  he  com- 
plained to  me  about  his  general  discomfort  and  suffering.  He  said 
he  suffered  more  in  his  body  timn  he  did  from  the  broken  leg." 

He  also  said  that  the  pains  complained  of  were  between  the  shoul- 
der blades  and  in  his  back.  The  fact,  therefore,  appears  that 
Crosby,  an  athletic  man,  in  vigorous  health  and  in  the  prime  of  life, 
began  to  decline  from  the  day  of  the  injury  and  progressively  weak- 
ened until  death  intervened.  The  jury  were  amply  justified  from 
the  evidence  in  finding  that  his  death  was  due  to  the  injury  received 
in  the  fall  from  the  bicycle,  and  which  was  sufficiently  violent  to 
break  the  large  bone  of  his  leg. 

By  the  provisions  of  the  policy  the  defendant  insured  Crosby  in 
the  sum  of  $5,000  "against  bodily  injuries  sustained  wholly  and 
exclusively  through  external  violence  occasioned  accidentally  by 
visible  means."  It  further  provides :  "  That  this  insurance  does 
not  cover  injuries  of  which  there  is  no  visible  mark  on  the  body 
(the  body  itself  in  case  of  death  not  being  deemed  such  mark)«" 

The  physicians  testified  that  the  heart  spasms  were  not  attribu- 
table to  a  broken  femur.  There  was  no  visible  mark  on  the  back  or 
chest  and  the  appellant  contends  that  the  anginal  pains  even  though 
resulting  from  the  accident  do  not  bring  the  case  within  the  com- 
pass of  the  policy.  We  think  this  is  too  narrow  a  construction  to 
put  upon  its  language.  Where  it  is  plain  that  an  accident  has 
occurred  and  severe  injuries  have  resulted  and  it  is  a  fair  deduction 
from  the  circumstances  that  death  ensued  as  the  direct  consequence 
of  such  accident  the  policy  should  be  construed  to  hold  the  defend- 
ant liable  even  though  no  contusions  or  marks  appear  upon  the 
body.  A  man  may  be  killed  by  a  blow  over  the  heart,  or  by 
drowning  or  by  falling  from  a  balloon  and  death  ensue  before  reach- 
ing the  ground  and  in  each  instance  there  may  be  no  mark  upon 
the  body,  yet  the  death  is  by  accidental  means  and  should  be  within 
the  purview  of  the  policy. 

In  Menneiley  v.  Employers^  LiaMlity  Assurance  Co.  (148  N.  Y. 
596)  the  policy  contained  the  clause  that  it  "  does  not  insure  against 
death  or  disablement    ^    ^    ^    from  accidents  that  shall  bear  no 
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extenial  and  visible  marks."  The  insured  met  bis  death  while  in 
bed  from  tiie  inhalation  of  illuminating  gm  but  there  was  no  mark 
upon  his  body.  The  Court  of  Appeals  in  construing  this  provision 
say  at  page  ^2 :  "  It  is  somewhat  difficult  to  understand  precisely 
what  was  intended  by  this  clause  of  the  policy.  We  are,  however, 
of  the  yDpinion  that  the  language  employed^  when  fairly  construed, 
indicates  that  its  purpose  was  to  provide  that  a  case  of  death  or 
injury  should  not  be  regarded  as  within  the  policy,  unless  there  was 
some  external  or  visible  evidence  which  indicated  that' it  was  acci- 
dental. In  other  words,  that  only  such  injury  as  could  be  shown  by 
external  and  visible  evidence  to  Iiave  been  accidental  should  be 
regarded  as  within  the  policy." 

The  court  further  say  that  illuminating  gae  was  discoverable  in 
the  room,  and  emanated  from  his  body  upon  the  production  of 
artificial  respiration,  and  the  court  add:  ^^  We  think  this  admission 
furnishes  suiBcient  evidence  of  an  external  and  visible  character 
that  tlie  death  of  tlie  decedent  was  accidental  to  exclude  it  from 
this  exception  in  the  policy,  and  hence  that  it  was  one  of  the  acci- 
dents against  which  the  defendant  intended  to  insure." 

Crosby's  pallor  and  emaciation  and  decline  were  apparent  after 
the  accident,  and  furnished  visible  signs  of  the  injuries.  In  JUutital 
Accident  A890ciatio7i  v.  Barry  (131  U.  S.  100)  the  insured  jumped 
from  a  i)latfonn  to  the  ground  and  died  nine  days  thereafter,  and 
there  was  no  mark  upon  liis  person.  The  policy  excluded  "  any 
bodily  injury  of  which  there  shall  be  no  external  and  visible  sign." 
The  court,  in  charging  the  jury,  said  (at  p.  Ill) :  "  Complaint  of 
internal  soreness  is  not  sucli  a  sign,  for  that  you  cannot  see,  but  if 
the  internal  injury  produces,  for  example,  a  pale  and  sickly  look  in 
the  face,  if  it  causes  vomiting  or  retching,  or  bloody  or  unnatural 
discharges  from  the  bowels,  if,  in  short,  it  sends  forth  to  the  obser- 
vation of  the  eye,  in  the  struggle  of  nature,  any  signs  of  the  injury, 
then  tliose  are  external  and  visible  signs,  provided  they  are  the 
direct  results  of  the  injury."  A  recovery  wtw  had  which  was  sus- 
tained in  the  United  States  Supreme  Court  (See,  also,  Gale  v. 
Mutual  Aid  (&  Accident  AssociatioTV^  66  Hun,  600.) 

The  defendant  evidently  intended  that  tliis  clause  should  exclude 
liability  in  case  of  death  from  accident  unless  there  is  a  visible 
mark  upon  the  body.     It  is  very  doubtful  whether  the  scope  of  the 
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langnage  will  be  bo  extended  in  any  event.  {Paul  v.  Travelers* 
Ins.  Co.,  112  N.  Y.  472 ;  McGlmchey  v.  Fidelity  <&  Casualty  Co.j 
80  Me.  261.) 

The  appellant  claims  that  proper  notice  of  the  character  of  the 
accident  was  not  given.  The  policy  required  that  the  written  notice 
shal]  contain  "  full  particulars  of  the  accident."  On  the  day  after 
the  accident  Crosby  signed  a  written  notice  describing  in  detail  the 
manner  and  time  of  the  aoeident,  and  that  the  injury  sustained  was 
a  broken  hip  bone.  That  was  the  sole  injury,  so  far  as  lie  knew,  and 
the  physician  in  attendance  did  not  appreciate  the  import  of  the 
pain  of  which  he  complained.  He  gave  to  the  defendant  the  best 
information  he  possessed  or  that  was  available  at  the  time. 

The  proofs  of  death  furnished  to  the  defendant  were  sufficiently 
explicit.  Dr.  Hopkins  described  the  manner  of  the  accident  and 
the  injuries  and  canse  of  death  as  follows :  ^'  On  June  20,  1902,  he 
fell  from  his  wheel  receiving  a  fracture  of  his  right  femur,  and 
some  injury  to  his  chest  which  resulted  in  an  attack  of  angina 
pectoris  fi-om  which  he  died." 

The  policy  contains  the  provision  that  ^^  any  medical  adviser  of 
the  company  shall  be  allowed  to  examine  the  *  ♦  *  body  of 
the  assured."  Crosby  died  on  Sunday  and  was  buried  on  Wednes- 
day. On  Thursday  Mr.  Williams,  a  representative  of  the  defend- 
ant, applied  to  have  an  autopsy  performed.  Mr.  Root  declined  to 
have  the  body  exhumed  for  that  purpose.  He  was  not  a  relative  of 
the  decedent  and  had  not  then  been  appointed  administrator.  It 
was  not  within  his  province  to  grant  the  privilege.  There  is  no 
suggestion  that  any  application  for  the  autopsy  was  ever  made  -to 
the  relatives  of  the  decedent.  Mr.  Williams  knew  of  Mr.  Crosby's 
death  the  day  after  it  occurred  and  conversed  with  the  plaintiff  on 
that  day  but  did  not  then  ask  that  an  autopsy  be  made  at  the 
instance  of  the  defendant.  The  delay  until  after  the  bunal  was 
unreasonable.  ( Wehle  v.  U,  S.  Mut  Accident  Assn,,  153  N.  Y. 
116;  Ewing  v.  Commercial  Travelers'  Accident  Association,  55 
App.  Div.  241.) 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Byron  J.  Strough  and  Lucien  S.  Strouoh,  Appellants,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Company, 
Respondent. 

Bailfoad  —  it  must  use  reasanctble  diligence  to  furnish  an  adequate  number  affreight 
cars — increase  of  the  freight  rates  pending  a  failure  to  furnish  cars — payment 
of  an  increased  freight  rate  with  knowledge  that  ten  daytt  notice  of  the  increase  had 
not  been  given  as  required  by  t?ie  Interstate  Commerce  Law. 

It  is  incumbent  upon  a  railroad  coilipany  to  exercise  reasonable  care  and  diligence 
to  furnish  cars  adequate  for  the  transportation  of  freight  tendered  to  it,  but  it 
is  not  obliged  to  discriminate  in  favor  of  a  particular  shipper,  where  the 
demands  upon  its  transportation  facilities  exceed  its  capacity  and  the  antici- 
pated or  usual  calls  upon  it. 

Where  the  neglect  of  a  railroad  company  to  furnish  a  shipper  with  suflScientcars 
for  the  transportation  of  freight  which  he  desires  to  ship  is  not  unreasonable, 
and,  while  the  shipper  is  endeavoring  to  secure  the  necessary  cars,  the  railroad 
company  makes  a  reasonable  increase  in  its  freight  tariff  for  the  particular 
class  of  freight  in  question,  the  shipper,  who  has  paid  such  increased  charge, 
cannot  recover  such  increase  from  the  railroad  company. 

A  shipper  who  voluntarily  and  without  objection  pays  an  increased  frdght  rate 
upon  the  goods  shipped  by  him,  with  knowledge  that  the  railroad  company 
had  not  given  the  ten  days'  notice  of  the  change  in  the  freight  rates  as  required 
by  the  Interstate  Commerce  Act,  is  not  entitled  to  recover  from  the  railroad 
company  the  excess  freight  charge. 

Appeal  by  the  plaintiffs,  Byron  J.  Strough  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  ofHce  of  the  clerk  of  the  county  of  JefiEerson  on  the  23d  day 
of  May,  1903,  upon  the  verdict  of  a  jury  dismissing  the  complaint 
upon  the  merits,  and  also  from  an  order  bearing  date  the  4th  day  of 
May,  1903,  and  entered  in  said  clerk's  office,  denying  the  plaintifis* 
motion  for  a  new  trial  made  upon  the  minutes. 

Waylcmd  F,  Ford^  for  the  appellants. 

Henry  PurceUy  for  the  respondent 

Spring,  J. : 

The  plaintiffs  were  dealers  in  hay  living  at  Lafargeville  in  the 
county  of  Jefferson.  In  the  summer  and  fall  of  1899  they  pnr- 
chased  of  the  farmers  living  near  the  several  local  stations  along 
the  defendant's  line  a  large  quantity  of  hay,  designed  to  be  shipped 
to  New  York  and  Boston.    The  hay  w*is  pressed  by  the  plaintifis 
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and  stored  in  barns  near  the  defendant's  railroad,  except  such  part 
as  was  shipped  as  it  was  drawn  in  by  the  farmers.  Before  purchas- 
ing the  hay  the  plaintiffs  made  inquiries  of  the  local  station  agents* 
of  the  defendant  and  also  of  its  division  freight  agent  to  ascertain 
if  there  was  to  be  any  increase  in  the  tariff  charge  for  the  shipment 
of  hay  and  were  informed  by  each  of  said  agents  that  there  was  to 
be  no  increase  so  far  as  such  agent  knew. 

During  the  year  1899  and  for  sometime  prior  thereto,  hay  had 
been  classified  in  what  was  known  as  the  sixth  class  of  merchandise. 
The  charge  on  this  class  of  freight  from  Jefferson  county  to  New 
York  and  Boston  was  seventeen  cents  per  hundred. 

From  the  first  of  September  to  the  first  of  January  the  plaintiffs 
shipped  over  defendant's  line  quite  a  large  quantity  of  this  hay  but 
were  unable  to  procure  suflScient  cars  to  transport  all  they  had  on 
hand  for  shipment.  They  made  demands  daily  of  tlie  various  local 
agents  for  more  cars  but  were  unable  to  procure  them.  One  of  tha 
causes  of  action  contained  in  the  plaintiffs'  complaint  is  that  the 
defendant  unreasonably  neglected  to  provide  a  sufficient  number  of 
cars  to  forward  this  freight.  That  question  was  properly  submitted 
to  the  jury  {Root  v.  Z.  7.  li.  B.  Co.,  114  N.  Y.  300)  and  their  ver- 
dict determines  that  the  defendant  was  not  unreasonable  in  its  fail- 
ure to  provide  sufficient  cars.  The  defendant's  general  traffic  man- 
ager testified  that  during  tlie  fall  of  1899  there  was  an  unusual  and 
extraordinary  call  for  freiglit  cars  and  especially  for  the  transporta- 
tion  of  perishable  goods,  and  apparently  preference  was  given  to 
the  shipment  of  goods  of  that  character.  The  defendant  was  not 
apprised  of  any  urgent  necessity  for  the  shipment  of  this  hay.  It 
was  not  within  the  class  denominated  perishable  merchandise  and 
its  sale  in  midwinter  might  as  readily  be  made  as  earlier  in  the 
season.  It  was  not,  therefore,  called  upon  to  put  forth  any  unusual 
efforts  to  remove  the  hay.  The  ordinary  duty  of  exercising  reason- 
able care  and  diligence  as  a  common  carrier  to  furnish  cars  adequate 
for  the  transportation  of  freight  was  incumbent  upon  it,  but  not  ta 
discriminate  in  favor  of  the  plaintiffs  where  the  demands  exceeded 
the  capacity  of  the  defendant  and  the  anticipated  or  usual  calls  upon 
it.  So,  under  the  evidence,  it  was  a  fair  question  of  fact  whether 
there  was  any  unreasonable  neglect  on  the  part  of  the  defendant  to 
furnish  tlie  plaintiffs  with  the  cars  which  they  needed. 
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Oa  the  first  of  Jannary  Itay  was  placed  in  tlie  fiftli  ckfia  of  iner- 
cfaandise,  involving  an  increase  in  tlie  freigbt  rate  to  Boc^ton  of 
eighty  eents  on  a  ton  and  to  New  York  of  sixty  cents.  Tlie  daim 
of  the  plaintiff  is  that  after  tliis  increase  in  Uie  tariff  rate  they 
shipped  to  Boston  one  hnndred  and  thirty-two  carloads  of  hay  and 
to  New  York  eleven  carloads^  each  containing  about  ten  tons. 
The  plaintiffs  paid  the  increased  freight  charge,  amounting  as  thej 
claim  to  $1,194.45,  and  they  seek  to  recover  this  excessive  rate. 
It  is  further  claimed  that  the  price  of  hay  in  these  cities  decreased 
one  dcJlar  a  ton  after  the  first  of  January,  but  the  cause  of  action 
founded  upon  that  claim  was  abandoned  on  the  trial. 

The  Interstate  Commerce  Act  (24  U.  S.  Stat,  at  Large,  381, 
§  6,  as  amd.  by  25  id.  850)  provides  that,  before  any  advance  is 
made  in  freight  cliarges,  a  public  notice  thereof  of  ten  days  sliall 
be  given,  stating  tlie  dianges  to  be  made  and  the  date  when  the 
increased  rate  is  to  go  into  effect.  The  notice  in  this  case  was 
posted  at  the  station  of  the  defendant  at  Lafai^ville  on  the  twenty- 
fifth  day  of  December,  and  the  new  tariff  cliarge  became  operative 
on  January  first  following.  The  requisite  ten  days'  notice  was  not, 
therefore,  given.  The  plaintiffs  knew  of  tliis  notice  when  it  was  first 
posted  and  continued  to  ship  their  hay,  paying  the  increased  rate 
without  a  murmur  until  all  had  been  shipped.  It  does  not  appear 
that  any  part  of  the  same  was  loaded  in  the  first  few  days  of  Janu- 
ary, so  that  the  plaintiffs,  we  may  say,  did  have  tlie  full  ten  days' 
notice  before  tliey  delivered  their  hay  to  the  defendant. 

Nor  did  they  make  any  complaint  in  any  way  of  the  increased 
charge  the  defendant  had  imposed.  They  j^aid  the  money  volun- 
tarily and  they  cannot  now  recover  it  back.  ( Vanderhedc  v.  City 
of  liochester,  1 22  N.  Y.  285 ;  Newburgh  Savings  Bank  v.  Tmen 
of  Woodb^ury,  173  id.  55  ;  KiUrYher  v.  N.  T.  C.  d:  H,  E.  J?.  R.  Co^ 
100  id.  395,  401 ;  BenneU  v.  BateSj  94  id.  354,  373.) 

We  think  it  was  no  error  for  the  court  to  decline  to  permit  the 
jury  to  pass  upon  the  question  as  to  whether  this  increased  rate  was 
unreasonable  or  not.  There  was  no  proof  given  on  tlie  part  of  the 
plaintiffs  to  sustain  that  charge,  and  their  voluntary  assent  to  it 
implies  that  tlie  rate  was  reasonable.  Again,  there  was  no  implied 
agreement  whereby  the  plaintiff  were  entitled  to  ship  the  hay  at 
the  old  rate.     A  discrimination  of  that  kind  excepting  the  plaintifib 
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from  the  general  freight  tariff  wonld  be  against  public  policj,  and 
eimply  because  a  man  has  on  hand  a  large  quantity  of  merchandise 
which  he  intends  to  have  transported  by  a  common  carrier  does  not 
retieve  him  from  my  reMonable  increaae  iu  the  f raght  eliarge  which 
may  be  made  while  the  goods  are  in  liis  custody  for  future  trans- 
portation. Tlie  fact  that  tliey  endeavored  to  obtain  the  cars  to  sliip 
the  goods  before  the  increased  rate  became  operative  does  not  change 
this  rule,  as  the  jury  have  found  that  the  defendant  did  not  neglect 
improperly  to  perform  its  duty  in  furnishing  cars. 

The  other  cause  of  action  is  upon  an  assigned  claim  made  by  one 
Tallman,  who  was  also  a  hay  shipper  living  at  Lafargeville.  The 
facts  pertaining  to  that  cause  of  action  are  also  identical  with  plain- 
tiffs' own  claim. 

The  judgment  should  be  affirmed,  with  coats. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Oharles  W".  Maier,  Plaintiff,  v.  Joseph  II.  Rebstook,  Defendant. 

Agreement  by  a  vendor  of  lands  to  repurchase  tJie  premises  ''at  tJte  end  of  tfiree  (3) 
yeaers'*  —  ihs  tendse  7ms  a  reoiondble  time  thereafter  in  whicli  to  elect  to  reconvey 
—  what  is  a  reasonable  time  —  a  delay  office  years  —  effect  of  a  sale  of  part  of 
the  premises  hy  the  vendee. 

Where  a  vendor  of  lands,  contemporaneously  with  the  sale  and  as  part  of  the 
coDfikleration  therefor,  executes  and  delivers  to  the  vendee  the  following  instru- 
ment: "I hereby  agree,  if  at  the  end  of  three  (3)  years  you  can't  sell  at  an 
advance  to  cover  six  (6)  per  cent,  interest  on  investment,  I  will  take  the  land 
back  and  refund  money,  also  pay  you  six  (6)  per  cent,  interest  and  all  other 
expenses  connected  with  transfers,  recording,  etc.,"  the  vendee  has  a  reasonable 
time  after  the  expiration  of  the  three  years  specified  in  the  contract  in  which  to 
elect  to  reconvey  the  lands;  he  is  not,  however,  entitled  to  await  a  favorable 
turn  in  the  market  and  still  hold  the  vendor  liable  under  the  guaranty. 

TVhat  is  a  reasonable  time,  in  view  of  all  the  circumstances,  is  ordinarily  for  the 
jury  to  determine. 

When,  in  an  action  brought  by  the  vendee  against  the  vendor,  five  years  after 
the  expiration  of  the  three  years  specified  in  the  guaranty  to  recover  upon  such 
guaranty,  it  is  a  question  for  the  jury  to  determine  whether  the  vendee,  during 
the  three  years  stipulated  in  the  guaranty,  exercised  reasonable  diligence  in 
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attempting  to  sell  the  lands  and  whether  the  vendor  acquiesced  in  the  sub- 
sequent delay,  appreciating  that  his  liability  upon  the  guaranty  still  existed, 
considered. 
If  the  Tendee,  by  a  sale,  or  contract  of  sale,  of  an  interest  in  the  premises,  has 
obtained  partial  reimbursement,  the  vendor's  liability  upon  the  guaranty  U 
reduced  pro  tanto. 

Motion  by  the  defendant,  Joseph  H.  Rebstock,  for  a  new  trial 
made  upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance,  upon  the  verdict  of  a  jarj 
in  favor  of  the  plaintiff,  rendered  by  direction  of  the  court,  after  a 
trial  at  the  Seneca  Trial  Terra. 

Clarence  A,  MacDcnald^  for  the  plaintiff. 

Arthur  W.  HicJcmcmy  for  the  defendant. 

Spring,  J. : 

On  January  10,  1893,  defendant  conveyed  to  the  plaintiff  a  parcel 
of  land  situate  in  the  city  of  Buffalo  for  $720 ;  of  the  purchase  price, 
$220  were  paid  in  cash  fend  $500  were  secured  to  the  vendor  by  the 
bond  and  mortgage  of  the  vendee  due  in  three  years  from  date. 
Contemporaneous  with  the  delivery  of  the  conveyance  the  vendor 
executed,  as  a  part  of  the  consideration  of  the  transaction,  the  fol- 
lowing instrument : 

"  Buffalo,  N.  T.,  Jany.  lO^A,  1893. 

"  Guarantee  to  Chas.  "W".  Maier. 
"  I  hereby  agree,  if  at  the  end  of  three  (3)  years  you  can't  sell  at 
an  advance  to  cover  six  (6)  per  cent,  interest  on  investment,  I  will 
take  the  land  back  and  refund  money,  also  pay  you  six  (6)  per 
cent,  interest  and  all  other  expenses  connected  with  transfers,  record- 
ing, etc. 

"JOSEPH  H.  EEBSTOCK. 

"  Per  S.  J.  Rebstock,  AUyy 

The  plaintiff  claims  that  he  has  been  unable  to  sell  the  land  and 
has  sued  upon  the  agreement  to  recover  the  purchase  price  and 
taxes  which  from  time  to  time  have  been  levied  upon  the  land  and 
paid  by  the  plaintiff.  By  the  terms  of  the  agreement  the  three 
years  stipulated  therein  expired  on  January  10,  1896,  but  the  pres- 
ent action  was  not  commenced  until  July,  1901.     On  the  trial  the 
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court  directed  a  verdict  for  the  plaintiff  for  the  full  amount  of  the 
purchase  price,  together  with  interest  and  the  taxes  paid,  including 
interest  thereon.  In  this  we  think  the  court  erred.  As  we  inter- 
pret the  agreement,  the  plaintiff  had  a  reasonable  time  after  the 
expiration  of  the  three  years'  limitation  in  which  to  reconvey  the 
land  to  the  defendant.  He  was  not  permitted  to  make  an  election 
to  await  a  favorable  turn  in  the  selling  price  and  still  keep  his  grip 
on  the  liability  of  the  defendant.  What  is  a  reasonable  time  in 
view  of  all  the  circumstances  is  ordinarily  for  the  jury  to  deter- 
mine. {Pieraon  v.  Crooks^  115  N.  Y.  539,  551 ;  Grabf  elder  v.  Voa- 
hurgh,  90  App.  Div.  307.) 

The  plaintiff  allowed  five  years  to  elapse  before  endeavoring  to 
hold  the  defendant  on  the  agreement.  If  nothing  had  transpired 
in  the  interim  indicating  that  the  defendant  acquiesced  in  this  delay 
or  allowed  the  time  to  run  along  realizing  that  his  liability  con- 
tinued, then,  as  matter  of  law,  he  would  be  absolved  therefrom.  A 
brief  review  of  the  conduct  of  the  parties  after  the  expiration  of 
the  three  years'  limitation  will  aid  us  in  appreciating  the  real 
situation. 

The  plaintiff  testified  to  his  fruitless  efforts  to  sell  the  land  during 
the  three  years,  and  that  he  continued  his  efforts  thereafter.  In 
February,  1896,  which  was  shortly  after  the  expiration  of  the  time 
period  in  the  agreement,  he  put  the  lots  for  sale  in  the  hands  of 
real  estate  dealers  in  Buffalo  and  for  a  year  and  a  half  they  had 
charge  of  the  property  as  selling  agents,  but  made  no  sale.  The 
plaintiff  testified  he  never  had  any  offer  for  this  property  except  he 
states  in  a  letter  that  he  was  once  offered  four  dollars  a  foot,  which  was 
far  below  the  purchase  price.  He  has  testified  that  he  often  talked 
with  the  defendant  in  regard  to  the  prospect  of  selling  this  land 
and  was  advised  that  it  was  good.  He  saw  him  once  or  twice  each 
year  down  to  1899  or  1900  in  reference  to  selling  the  land,  but  was 
unable  to  make  any  sale.  He  resided  in  Seneca  Falls  and  knew  but 
little  concerning  the  value  of  the  land,  while  the  defendant  was  a 
resident  of  Buffalo  and  apparently  familiar  with  the  selling  value  of 
property  of  this  kind  and  appreciated  the  difficulty  in  disposing  of  it. 
Whenever  the  plaintiff  was  in  Buffalo  he  met  the  defendant  and 
they  talked  over  the  situation  in  reference  to  this  land. 

On  the  7th  of  February,  1901,  he  wrote  to  the  defendant  that  "As 
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you  know,  we  have  been  trying  to  sell  them  ever  since  we  bosight, 
but  have  never  had  but  one  offer  and  that  was  for  $4.00  a  foot." 
He  then  caUed  attention  to  the  agreement  of  the  defendant  to  ^'  take 
the  lots  back  '^  if  tliej  were  unable  to  sell  within  the  three  years. 
He  then  adds :  ^^  We  have  held  ofi,  thinking  perhaps  that  we  could 
get  rid  of  them,  but  as  tliere  don't  seem  to  be  much  proapect^ 
thought  that  I  would  write  you,  and  get  the  thing  closed  up.''  The 
defendant  replied  to  this  and  another  letter,  not  m  evidenoe,  saying 
he  had  '^  been  making  inquiries ; "  that  real  estate  was  ^^  picking  up 
and  there  is  no  question  that  you  will  be  able  to  sell,  and  I  think  at 
a  profit,  this  summer."  It  will  be  noted  thai  the  dofendant  does 
not  claim  that  tlie  plaintiff  had  elected  to  retain  the  land  or  that  the 
agreement  had  become  inoperative  by  lapse  of  time.  The  plaintiff 
thereupon  wrote  two  letters  to  the  defendant  advising  him  that  he 
desired  to  reconvey  the  land  and  receive  tlie  purchase  prioe  and 
expenses  in  aecordanoe  with  the  contract  of  the  defendant.  He 
says  in  the  letter  of  February  twentieth:  "The  6  per  cent 
investment  under  your  guarantee  is  profit  enough  for  me,  and  I 
want  to  settle  the  thing  up.  Our  agreement,  when  I  bought  the 
lots,  was  that  you  would  take  them  off  my  hands,  if  I  were  unable 
to  sell  them,  and  this  is  what  I  want  you  to  do.  If,  as  yoisL  think, 
values  will  rise,  you  will  be  tlie  gainer.  You  are  on  the  ground 
and  can  look  after  them,  while  I  am  not,  and  could  not  watch  the 
market  so  as  to  know  when  was  the  best  time  to  dispose  of  Uiem. 
In  thinking  it  all  over  I  want  the  guarantee  fulfilled." 

And  in  the  letter  of  April  fourth :  "  I  expect  you  to  fulfill  that 
guarantee  and  cannot  see  why  I  should  wait  until  you  make 
inquiries  as  to  the  value  of  the  property."  On  the  twentietli  of 
April  the  attorneys  for  the  plaintiff  wrote  to  tlie  defendant  insist- 
ing upon  a  prompt  adjustment  of  the  matter.  In  rec^nse  to  this 
letter  the  defendant  on  the  twenty-fifth  of  April  wrote  to  the  plain- 
tiff saying :  "  I  will  keep  my  agreen^nt  made  with  you.  I  hardly 
tliink  it  necesary  to  employ  an  aterney.  I  haven't  the  cash  on 
hand  at  present  but  think  I  will  be  abel  to  arrange  it  this  Fall.  Will 
you  send  me  a  copy  of  the  agreement ;  hope  this  will  be  satisfactory 
to  you."  The  defendant  not  only  does  not  repudiate  faia  liability 
or  claim  that  the  plaintiff  has  deferred  his  demand  too  long,  butdie- 
tinctly  recognizes  the  binding  force  of  the  agreenoent   The  defead- 
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ant  in  liis  testiiDooy  did  not  claim  tliat  he  told  the  plaiotitf  he  was 
not  liable  on  this  agreement,  and  he  did  not  denj  that  after  the 
expiration  of  three  years  the  plaintiff  repeatedly  conferred  with 
him  in  regard  to  selling  the  lots  and  as  to  the  prospect  of  finding  a 
porchaser. 

In  yiew  of  all  of  tiiis  testimony,  supported  and  elucidated  by 
the  coriespondenoe  mentioned,  we  think  it  was  for  the  jary  to 
determine  in  tl^  first  place  wliether  the  plaintiff  daring  the  three 
years  stipulated  in  the  agreement  exercised  reasonable  diligence 
and  made  proper  efforts  to  sell  these  lots.  In  the  second  plaoe  it 
was  for  the  jury  to  find  whether  tlie  defendant,  under  all  the  cir- 
CQxnstfmces,  acquiesoed  in  the  delay  which  was  made,  appreciating 
tliat  Iiis  liability,  in  oomplianee  with  the  agreement,  was  subsisting 
during  all  of  this  time.  If  so,  the  jury  might  say  the  plaintiff  com* 
menoed  his  action  seasonably. 

Soon  after  the  purchase  of  the  land  the  plaintiff,  by  some  arrange- 
ment, the  nature  of  which  is  not  clearly  disclosed  by  the  record, 
tnmsferred  some  interest  in  thie  land,  or  the  profits  which  might 
aocroe  therefrom,  to  his  brother,  Edward  Maier.  The  latter  paid 
to  the  plaintiff  one-half  of  the  cash  payment,  one-half  of  the  bond 
and  mortgage,  and  one-half  of  the  taxes  falling  due  from  tiuie  to 
time.  If  tliis  arrangement  was  equivalent  to  a  sale  of  one-half  of 
the  premises,  then  the  plaintiff,  to  the  extent  of  the  money  received, 
must  give  credit  upon  the  agreement  sued  upon.  If  the  plaintiff  had 
sold  to  his  brother  the  entire  parcel  of  land,  receiving  the  full  pur- 
ehaae  price  paid  by  him,  but  retaining  title  in  himself  because  of  an 
agreement  that  he  was  to  share  in  any  profits  which  might  accrue 
from  the  sale  of  the  land,  I  take  it  the  arrangement  would  relieve 
the  defendant  from  his  liability  on  tlie  agreement.  That  contract 
was  designed  to  indemnify  the  plaintiff  against  any  loss  on  his 
investment  by  insuring  its  repayment  or  reimbursement,  including 
the  taxes  and  incidental  expenses  provided  for  in  the  agreement. 
If  he  received  the  full  return  of  his  investment  with  interest  and 
taxes,  by  virtue  of  another  agreement,  so  that  he  has  lost  nothing, 
then  the  defendant  should  not  be  called  upon  to  pay.  If  he  lias 
received  in  part  the  purchase  price,  a  ratable  reduction  should  be 
made  of  his  claim  against  the  defendant.  The  maximum  limit  of 
the  latter's  liability  is  the  loss  sustained  by  the  venture  of  the  plain 
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tiff.  If  the  plaintiff  has  been  in  part  reimbursed  by  a  sale  or  by  a 
contract  tantamount  to  a  sale,  in  that  it  lessened  his  loss,  he  should 
be  content  if  the  defendant  is  held  bound  to  him  for  the  balance  of 
his  investment. 

The  defendant  offered  in  evidence  certain  letters  of  said  Edward 
Maier  to  him,  and  which  are  referred  to  in  the  letters  of  the  plain- 
tiff to  the  defendant,  and  they  were  excluded  by  the  court.  Later 
the  defendant  sought  to  show  that  he  offered  to  Edward  Maier  to 
take  the  land  back  "  if  they  were  not  satisfied  "  with  it ;  "  that  he 
had  an  offer  of  $14  per  foot."  This  was  also  excluded.  With- 
out going  into  the  evidence  in  detail  we  think  Edward  Maier  is  suf- 
ficiently connected  with  this  land  transaction  to  render  the  evidence 
offered  competent.  The  two  brothers  were,  to  some  extent  at  least, 
interested  in  the  speculation  and  were  together  endeavoring  to  sell 
the  lots,  and  together  were  writing  and  conferring  with  the  defend- 
ant in  regard  to  them.  The  act  of  one  was  the  act  of  the  other  and 
was  so  recognized  by  the  plaintiff. 

The  defendant's  exceptions  should  be  sustained  and  the  motion 
for  a  new  trial  granted,  with  costs  to  the  defendant  to  abide  the 
event. 

Williams  and  Hiscook,  JJ.,  concurred ;  McLennan,  P.  J.,  con- 
curred in  result  only  in  separate  opinion,  in  which  Stover,  J., 
concurred. 

McLennan,  P.  J.  (concurring) : 

I  concur  in  the  result  reached  in  this  case,  that  the  defendant's 
exceptions  should  be  sustained  and  a  new  trial  granted,  but  I  dissent 
from  the  views  of  the  majority  of  the  court  as  expressed  in  the  pre- 
vailing opinion,  viz. :  That  it  is  for  the  jury  to  determine  whether 
or  not  the  plaintiff  made  his  election  to  resell,  and  tendered  a  recon- 
veyance of  the  premises  in  question  to  the  defendant  within  a  reason, 
able  time,  and  in  other  respects  complied  with  the  terms  of  the 
agreement  upon  which  he  seeks  to  recover. 

It  seems  to  rae  that,  upon  the  facts  disclosed  by  the  record  in  this 
case,  it  should  be  held  as  matter  of  law  that  the  plaintiff  is  not 
entitled  to  recover,  and  that  the  defendant's  motion  for  a  nonsuit 
.should  have  been  granted. 

The  facts,  so  far  as  material,  are  not  in  dispute.     On  the  10th 
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day  of  January,  1893,  the  defendant  sold  and  by  quitclaim  deed 
conveyed  to  the  plaintijff  a  parcel  of  land,  being  sixty  feet  front  on 
Goethe  street  in  the  city  of  Buffalo,  N.  Y.,  for  the  consideration  ot 
$720,  or  $12  per  front  foot.  Two  hundred  and  twenty  dollars  of 
the  purchase  price  was  paid  down,  and  the  payment  of  the  remain- 
ing $500  was  secured  by  a  bond  and  mortgage  upon  the  premises, 
due  in  three  years  and  bearing  even  date  with  said  deed,  duly  exe- 
cuted by  the  plaintiff  and  delivered  to  the  defendant.  At  the  same 
time,  and  as  part  of  the  consideration  of  the  purchase,  the  defend- 
ant executed  and  delivered  to  the  plaintiff  the  following  instrument : 

"  Buffalo,  N.  Y.,  Jany.  lOth,  1893. 
"  Guarantee  to  Chas.  "W".  Maieb. 
"  I  hereby  agree,  if  at  the  end  of  three  (3)  years  you  can't  sell  at 
an  advance  to  cover  six  (6)  pet*  cent,  interest  on  investment,  I  will 
take  the  land  back  and  refund  money ;  also  pay  you  six  (6)  per  cent, 
interest  and  all  other  expenses  connected  with  transfers,  record- 
ing, etc. 

"  JOSEPH  H.  REBSTOCK, 

"  Per  S.  J.  Rbbstook,  Atty.'' 

Immediately  upon  the  execution  of  said  deed  and  guaranty  and 
their  delivery  to  the  plaintiff,  he  entered  into  possession  of  the 
premises. 

The  evidence  clearly  indicates  that  the  plaintiff  purchased  the 
property  solely  for  the  purpose  of  speculation.  He  had  never  seen 
it  at  the  time,  nor  until  more  than  a  year  afterward.  He  and  the 
defendant  had  been  intimate  friends  for  a  long  period,  and  the  plain- 
tiff relied  solely  upon  the  representations  made  by  the  defendant  as 
to  the  value  of  the  property,  present  and  prospective.  The  plaintiff 
evidently  thought  he  had  a  good  thing  if  he  continued  to  hold  the 
property,  for  he  really  made  no  attempt  to  sell  it  for  nearly  a  month 
after  the  expiration  of  three  years  from  the  time  when  he  purchased 
the  same.  The  plaintiff  testified  :  "  Usually,  always,  I  might  say,  I 
saw  the  defendant  and  talked  with  him  about  the  prospects  of  sell- 
ing the  property.  He  told  me  he  would  put  a  sign  on  with  the 
words  '  For  Sale,'  and  his  own  name  and  address,  and  if  any  possible 
purchaser  came  he  would  try  to  sell  to  them." 
App.  Div.— Vol.  XCII.        38 
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Thifl  is  all  the  plaintiff  did  by  way  of  attempting  to  sell  the  prop- 
erty until  after  the  expiration  of  the  three  years.  He  did  not 
authorize  the  defendant  to  sell  it ;  no  selling  price  was  fixed  ;  at  the 
most  the  defendant  was  only  empowered  to  let  the  public  know 
the  premises  were  for  sale ;  his  only  relation  to  the  property  was 
that  of  a  friend  of  the  plaintiff,  endeavoring  to  find  a  purchaser  at  a 
price  which  would  be  approved  by  him,  and  during  those  three 
years  the  plaintiff  never  suggested  or  intimated  to  the  defendant 
that  he,  the  plaintiff,  might  elect  to  reconvey  the  property,  or  that 
he  was  not  entirely  satisfied  with  his  purchase  as  a  speculative 
investment. 

On  and  after  January  10, 1896, "  the  end  of  three  (3)  years  "  from 
the  date  of  the  conveyance,  and  upon  the  expiration  of  the  option 
period  mentioned  in  the  contract,  what  did  the  plaintiff  do  to  indi- 
cate that  he  would  require  the  defendant  to  repurchase  the  prop- 
erty ?  Absolutely  nothing.  On  the  contrary,  he  continued  to  exer- 
cise all  acts  of  ownership  over  the  property  the  same  as  before ;  and 
a  month  later,  without  consultation  with  the  defendant,  so  far  as 
appears,  placed  the  property  in  the  hands  of  Chadeayne  &  Colter, 
real  estate  agents  of  Buffalo,  for  sale,  and  fixed  the  price  at  eighteen 
to  twenty  dollars  per  front  foot,  which,  if  the  land  was  sold  at  that 
price,  would  have  netted  him  a  profit  of  several  hundred  dollars. 
In  that  regard  the  plaintiff  testified :  ^^  I  held  that  property  and  gave 
it  to  Chadeayne  &  Colter  for  sale  in  February,  1896 ;  I  fixed  a  price 
of  eighteen  or  twenty  dollars  per  front  foot ;  that  was  the  selling 
price  which  I  fixed  on  it  at  the  start,  and  I  kept  that  price  right 
along ;  there  were  sixty  feet.  Chadeayne  &  Colter  had  it  abont  a 
year  and  a  half ;  after  a  while  I  put  it  down  to  eighteen  dollars  a 
foot,  and  asked  if  they  could  get  an  offer." 

Thus  it  appears  that  a  month  after  the  expiration  of  the  option 
period  the  plaintiff,  without  having  demanded  that  the  defendant 
repurchase  the  property,  and  without  having  offered  to  reconvey 
the  same,  continued  for  a  year  and  a  half  to  offer  it  for  sale  at  a 
price  greatly  in  excess  of  what  it  cost  him  and,  so  far  as  appears, 
never  offered  it  for  sale  at  a  price  which  would  only  equal  such 
cost.  Indeed,  for  five  years  after  the  expiration  of  the  option 
period,  the  plaintiff  was  actively  engaged  in  endeavoring  to  sell  the 
property  at  such  a  price  as  would  yield  him  a  large  profit  upon  his 
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investment.  It  is  true,  however,  that  durmg  that  time  he  received 
no  offer  for  the  property  in  excess  of  four  dollars  per  front  foot, 
which  was  much  less  than  its  cost.  During  all  this  time  the  plain- 
tiff frequently  consulted  with  the  defendant  as  to  the  actual  and 
prospective  value  of  the  property,  as  to  what  could  probably  be  real- 
ized from  it,  as  to  what  assistance  the  defendant  could  render  in  the 
way  of  securing  an  advantageous  sale  of  the  same,  but  throughout 
such  consultations,  conversations  or  negotiations,  continuing  over  a 
period  of  five  years,  there  cannot  be  found  a  single  word  in  the  evi- 
dence to  indicate  that  the  plaintiff  ever  intimated  or  suggested  to 
the  defendant  that  he,  the  plaintiff,  was  dissatisfied  with  his  pur- 
chase or  investment,  or  that  he  elected  or  would  elect  to  require  the 
defendant  to  repurchase  the  property  under  his  agreement  of 
guaranty. 

It,  therefore,  appears  without  contradiction  that  for  a  period  of 
more  than  eight  years  after  the  purchase  of  the  premises,  and  for 
more  than  five  years  after  the  expiration  of  the  option  period,  the 
plaintiff  never  elected  to  sell,  offered  to  reconvey,  or  tendered  to 
the  defendant  a  deed  of  the  premises,  or  in  any  manner  intimated 
or  suggested  that  he  elected  or  would  elect  so  to  do,  or  that  he 
would  seek  to  hold  the  defendant  liable  npon  his  guaranty. 

On  the  7th  day  of  February,  1901,  five  years  and  nearly  a  month 
after  "  the  end  of  three  (3)  years,"  the  plaintiff  for  the  first  time 
demanded  of  the  defendant,  by  letter  dated  that  day,  that  he  repur- 
chase the  property  and  refund  to  him  the  purchase  price,  costs  and 
expenses,  and  interest  upon  the  whole  at  the  rate  of  six  per  cent 
per  annum.  He  evidently  had  then  become  satisfied  that  specula- 
tion in  Buffalo  real  estate  would  not  yield  the  great  profits  antici- 
pated, and  concluded,  as  stated  in  a  letter  written  to  the  defendant 
on  the  20th  day  of  February,  1901,  "  I  want  to  close  the  thing  up 
now  and  get  out  of  Buffalo  real  estate.  The  6  per  cent  invest- 
ment under  your  guarantee  is  profit  enough  for  me,  and  I  want  to 
settle  the  thing  up."  In  answer  to  the  plaintiff's  demand  the 
defendant  stated  in  a  letter  dated  April  25, 1901 :  '*  Will  say  that  I 
will  keep  my  agreement  made  with  you.  I  hardly  think  it  necesary 
to  employ  an  atemey.  I  haven't  the  cash  on  hand  at  present,  but 
think  I  will  be  abel  to  arrange  it  this  Fall."  If  the  defendant  was 
not  liable  to  the  plaintiff  upon  the  guaranty  prior  to  the  writing  of 
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Bucli  letter,  it  cannot  be  contended  that  he  thereby  became  liable. 
The  defendant  finally  refused  to  comply  with  the  demand  of  the 
plaintiff  that  he  repurchase  the  property,  and  this  action  was 
commenced. 

This  appeal  only  involves  the  construction  and  meaning  of  the 
guaranty  agreement.  No  question  of  estoppel  is  involved.  If  the 
plaintiff  had  said  to  the  defendant,  immediately  prior  to  or  at  the 
expiration  of  the  option  period,  I  am  about  to  or  intend  to  elect  to 
resell  the  property  to  you,  and  to  hold  you  liable  upon  your  agree- 
ment ;  and  the  defendant  had  said  something  or  done  some  act 
which  had  led  the  plaintiff  to  refrain  from  making  such  election  at 
the  time ;  or  if  the  option  period  had  been  extended  by  agreement 
between  the  parties,  then  another  question  would  be  presented ;  but 
there  is  no  suggestion  of  that  kind  in  the  evidence.  As  we  have 
seen,  the  plaintiff  never  even  intimated,  either  by  word  or  act,  that 
he  contemplated  electing  to  require  the  defendant  to  repurchase  the 
property,  or  that  he  regarded  the  defendant  liable  upon  his  guaranty, 
until  the  7th  day  of  February,  1901.  In  fact,  his  course  of  con- 
duct in  respect  to  the  property  during  the  entire  period  of  five 
years  was  inconsistent  with  such  an  election  on  his  part.  During 
that  entire  time  he  was  endeavoring  to  sell  the  property  at  a  large 
profit,  and  not  for  a  sum  simply  equal  to  his  original  investment, 
such  profit,  if  realized,  being  for  his  exclusive  benefit  The  guaranty 
agreement  is  plain  and  unambiguous.  It  is  nothing  more  than  an 
agreement  on  the  part  of  the  defendant  to  repurchase  the  property 
of  the  plaintiff  at  a  specified  price,  "  at  the  end  of  three  (3)  years," 
if  the  plaintiff  shall  elect  to  sell  at  that  time.  The  plaintiff  did  not 
make  such  election  "  at  the  end  of  three  (3)  years,"  or  until  more 
than  five  years  thereafter,  and  his  failure  so  to  do,  so  far  as  appears 
by  the  evidence,  was  in  no  manner  influenced  by  any  word  or  act  of 
the  defendant.  It  would  seem,  therefore,  that  upon  any  reasonable 
construction  of  the  contract  it  should  be  held,  as  matter  of  law,  that 
the  plaintiff  is  not  entitled  to  recover. 

It  is  said  in  the  prevailing  opinion :  "  In  view  of  all  of  this  testi- 
mony, supported  and  elucidated  by  the  correspondence  mentioned, 
we  think  it  was  for  the  jury  to  determine  in  the  first  place  whether 
the  plaintiff  during  the  three  years  stipulated  in  the  agreement 
exercised  reasonable  diligence  and  made  proper  efforts  to  sell  these 
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lots.  In  the  second  place  it  was  for  the  jury  to  find  whether  the 
defendant,  under  all  the  circumstances,  acquiesced  in  the  delay 
which  was  made,  appreciating  that  his  liability,  in  compliance  with 
the  agreement,  was  subsisting  during  all  of  this  time.  If  so,  the 
jury  might  say  the  plaintiff  commenced  his  action  seasonably." 

As  to  the  first  proposition,  while  we  do  not  think  the  question 
material  in  this  case,  it  may  be  said  there  is  not  a  particle  of  evi- 
dence to  indicate  that  the  plaintiff  really  attempted  to  sell  the 
property  during  the  three  years  after  he  purchased  the  same; 
he  never  fixed  a  price  for  which  he  would  sell  it.  As  we  have  seen, 
the  most  he  did  was  to  ask  the  defendant  to  make  it  known  that  the 
property  was  for  sale,  and  to  place  a  sign  thereon  indicating  that 
fact.  As  to  the  second  proposition,  we  think  it  entirely  immaterial 
whether  or  not  the  defendant  acquiesced  in  the  delay  in  the  sale 
of  the  property.  He  could  do  nothing  else  but  acquiesce.  The 
defendant  could  not  sell  the  property.  The  plaintiff  could  keep  it 
or  sell  it,  as  he  saw  fit.  He  alone  had  the  right  of  election.  The 
plaintiff  was  the  actor.  The  defendant  had  no  act  to  perform  until 
the  plaintiff  made  demand  for  the  purchase  price  and  tendered  a 
conveyance  of  the  property,  and  unless  such  demand  and  tender 
were  made  the  defendant  could  not  be  called  #upon  to  act.  What 
should  the  defendant  have  done  in  this  case  ?  Was  he  required  to  go 
to  the  plaintiff  and  offer  to  buy  back  the  property  ?  Inquire  whether 
the  plaintiff  was  dissatisfied  with  his  purchase  and  would  be  likely 
to  demand  the  repayment  of  the  purchase  price  ?  No  such  duty 
was  imposed  upon  the  defendant  in  the  premises ;  he  had  no  right 
of  election.  Such  right  belonged  exclusively  to  the  plaintiff,  and 
unless  exercised  in  accordance  with  the  terms  of  the  contract  was 
lost  forever. 

We  think  the  authorities  fully  sustain  the  defendant's  contention. 
Lester  v.  Jewett  (11 N.  Y.  453)  was  an  action  brought  to  enforce  the 
following  agreement :  "  For  value  received,  I  agree  at  the  expiration 
of  one  year  from  this  date  to  purchase  thirty  shares  of  the  capital 
stock  of  the  Southern  Life  Insurance  and  Trust  Company,  of  Ralph 
Lester,  of  the  city  of  Rochester,  for  the  sum  of  three  thousand  dol- 
lars.    Dated  September  6th,  1839.     (Signed)  Simeon  B.  Jewett." 

It  was  held :  "  To  entitle  the  vendor  to  recover  upon  the  agree- 
ment, he  must  aver  and  prove  a  tender  or  offer  to  sell  and  transfer 
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tlie  stock  to  the  party  contracting  to  purchase,  at  the  expiration  of 
the  year." 

It  was  also  said  in  that  case  (p.  454),  per  Edwards,  J. :  '^  If  the 
instrument  upon  which  this  suit  is  brought  be  construed  according 
to  the  plain  rules  of  common  sense,  without  regard  to  legal  subleties 
and  refinements,  it  seems  to  me  that  there  can  be  but  little  difficulty 
in  coming  to  a  conclusion  as  to  its  true  meaning  and  effect.  The 
defendant  agrees  to  purchase  thirty  shares  of  stock,  on  a  particular 
day,  at  a  fixed  price.  No  credit  whatever  is  given.  Now,  what  is 
he  bound  to  do  in  order  to  make  such  a  purchase  ?  He  certainly  is 
not  bound  to  pay  the  price  agreed  upon,  without  receiving  anything 
in  return.  A  cash  purchase  can  only  be  made  by  a  payment  of  the 
purchase  money  on  the  one  side,  and  a  delivery  of  the  thing  pur- 
chased on  the  other.  These  are,  and  must  necessarily  be,  concur- 
rent acts.  The  purchaser  -is  not  bound  to  pay  the  purchase  money 
unless  he  receives  the  thing  purchased ;  and  how  can  it  be  said  that 
he  has  refused  to  receive  the  thing  purchased,  and  to  pay  the  money 
for  it,  when  he  has  never  had  the  opportunity  of  receiving  it  ?  I 
cannot  perceive  how  a  person  can  be  said  to  be  in  default  for  not 
doing  a  thing,  when  the  party  who  alleges  his  default,  and  who 
alone  could  put  it  in  his  power  to  do  the  thing,  has  neglected  to 
do  so." 

In  the  case  at  bar,  for  a  period  of  five  years  after  the  expiration 
of  the  option  period,  it  may  be  asked  when  —  what  year,  month  or 
day  —  did  the  defendant  have  a  right  to  repurchase  the  premises  in 
question?  No  tender  of  reconveyance  had  been  made  to  him.  No 
intimation  on  the  part  of  the  plaintiff  had  been  given  that  such 
tender  was  to  be  made.  The  defendant  was,  therefore,  without 
power  to  act.  It  was  not  for  him  to  interfere  with  the  laudable 
and  legal  purpose  of  the  plaintiff  to  realize  a  substantial  profit  upon 
the  investment  which  he  had  made.  At  the  expiration  of  the 
option  period  the  plaintiff  was  engaged,  as  he  had  been  before,  in 
traflicking  with  the  property  for  his  own  benefit,  and  without  hav- 
ing demanded  of  the  defendant  that  he  repurchase  the  same. 

Taylor  v.  Blair  (59  Hun,  347)  was  an  action  upon  a  contract 
almost  identical  with  the  one  at  bar.  On  April  4,  1873,  one  Meyer 
purchased  500  shares  of  stock,  and  the  defendants  agreed  "  that,  if 
at  the  end  of  one  year  from  this  date  the  said  Meyer  shall  desire  to 
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sell  the  said  shares  at  the  price  paid  for  the  same  by  him,  we  will 
purchase  the  same  and  pay  to  him  the  amount  paid  by  him  on  the 
same,  with  interest."  It  was  held  that  it  was  incumbent  upon 
Meyer,  in  order  to  sustain  an  action  brought  to  recover  the  amount 
paid  for  such  stock  with  interest,  to  prove  that  on  the  ith  day  of 
April,  1874,  he  offered  or  tendered  a  transfer  of  such  shares  to  the 
parties  agreeing  to  purchase  the  same.  The  court  said :  "  That  was 
a  condition  precedent,  according  to  the  terms  of  the  agreement  upon 
which  the  right  to  recover  this  money  depended."  In  the  opinion 
of  the  late  Justice  Daniels,  which  was  concurred  in  by  Vak  Brunt, 
P.  J.,  and  Bkady,  J.,  many  authorities  are  cited  in  support*  of  the 
proposition. 

In  Page  v.  Shainwald  (169  N.  Y.  246)  the  effect  of  a  similar 
contract  was  considered,  the  agreement  on  the  part  of  tlie  defend- 
ant in  that  case  being :  "  I  hereby  agree,  if  requested  so  to  do  by 
you,  on  the  first  day  of  January,  1897,  within  ten  days  thereafter  to 
pay  to  you  the  amount  paid  by  you  upon  such  subscription,"  etc. 

It  was  held  that,  as  the  plaintiff  failed  to  tender  his  stock  and 
make  the  request  on  the  day  named,  he  could  not  recover,  although 
he  did  so  three  days  after,  and  notwithstanding  the  day  named  in 
the  contract  was  a  legal  holiday. 

To  the  same  effect  is  Hakes  v.  Pecki^  Keyes,  505);  M^Nitt 
V.  Clark  (7  Johns.  465). 

This  is  a  case  where  an  obligor  agrees  to  do  something  "  at  the 
end  of  "  a  certain  time,  in  case  the  obligee  so  elects.  It  is  not  for  a 
jury  to  say  that  such  election  may  be  made  at  a  different  time  than 
that  specified  in  the  contract,  or  at  any  ti^me  within  five  years 
thereafter. 

We  think  the  cases  referred  to  in  the  prevailing  opinion  have  no 
bearing  upon  the  question  in  controversy. 

Pierson  v.  Crooks  (115  N.  Y.  539)  was  an  action  to  recover 
under  an  executory  contract  for  the  sale  and  delivery  of  goods  of  a 
specified  quality,  and  it  was  simply  held  that  the  purchaser  had  a 
reasonable  time  in  which  to  determine  whether  or  not  the  goods 
were  of  such  quality.  In  that  case  the  court  said :  "  It  stands  upon 
the  most  obvious  justice  and  equity  that  the  seller  should  be  apprised 
promptly  if  there  is  any  objection  and  the  vendee  intends  to  reject 
the  goods,  so  that  he  may  retake  possession  or  resell  the  goods  and 
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save  }iiin8elf  as  far  as  practicable  from  loss.  Bnt  the  vendee  has  a 
reasonable  time  for  examination  and  to  give  inotice,  and  what  is  a 
reasonable  time  is  usually  a  question  of  fact  and  not  of  law,  to  be 
determined  by  the  jury  upon  all  the  circumstances,  including  as  well 
the  situation  and  liability  of  injury  to  the  vendor  from  delay,  as  the 
convenience  and  necessities  of  the  vendee." 

The  case  of  Grahf elder  v.  Vosburgh  (90  App.  Div.  307),  also 
referred  to  in  the  prevailing  opinion,  we  think  has  no  application  to 
the  question  involved  in  this  case.  There  tlie  plaintiff  sold  a  new 
brand  of  whisky  to  the  defendant  upon  the  express  condition  that 
if  the  defendant  could  not  sell  it  —  no  time  being  fixed  —  he  would 
not  be  required  to  pay  for  it,  and  that  the  plaintiff  would  take  it 
back ;  and  it  was  simply  held  that  it  was  for  the  jury  to  say,  under 
all  the  circumstances,  whether  the  defendant  kept  the  goods  for  such 
length  of  time  as  to  be  deemed  to  have  ratified  the  sale,  or  whether 
he  offered  to  return  the  same  within  a  reasonable  time. 

All  cases  of  that  class  are  decided  upon  the  theory  that  there  was 
an  implied  contract  that  the  vendee  should  have  a  reasonable  time 
for  inspection.  If  the  contract  of  sale,  however,  provides  that  the 
inspection  shall  be  made  on  or  before  a  certain  day,  and  the  goods 
returned  to  the  vendor  if  found  unsatisfactory,  it  would  not  be 
claimed  that  a  jury  might  be  permitted  to  say  that  it  was  only  rea- 
sonable that  the  vendee  should  have  a  longer  time  in  which  to 
make  such  inspection,  and  thus  be  relieved  from  paying  for  the 
goods. 

We  think  it  should  be  held  that  the  facts  disclosed  by  the  evi- 
dence in  the  case  at  bar  failed  to  establish  a  cause  of  action  in  plain- 
tiff's favor,  as  against  the  defendant,  and  that  the  motion  for  a  non- 
suit should  have  been  granted. 

Stover,  J.,  concurred. 

Defendant's  exceptions  sustained  and  motion  for  a  new  trial 
granted,  with  costs  to  the  defendant  to  abide  event. 
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William  A.  Loomis  and  Frances  Loomib,  Respondents,  v.  Jeffer- 
son County  Patrons'  Fire  Relief  Association,  Appellant. 

Oral  agreement  by  a  director  <jf  a  co-operative  fire  insurance  company  that  a  new 
policy  toould  be  iuued  on  the  expiration  of  an  existing  one-^datrttetion  of  ihe 
property  after  the  expiration  of  the  existing  policy  and  pending  action  on  the  appli- 
cation for  the  new  policy — provision  that  the  policy  might  be  madepayabU  to  the 
mortgagee  —  the  name  of  the  mortgagee  need  not  be  stcUed. 

A  co-operative  fire  insurance  company  issued  a  policy  of  insurance  upon  farm 
buildings  expiring  November  24,  1900.  The  directors  of  the  association  were 
its  soliciting  agents,  and  in  January,  1900,  one  of  such  directors  named  Babcock 
informed  the  insured  that  the  policy  had  expired.  The  insured  made  an  appli- 
cation for  a  new  policy  and  paid  a  portion  of  the  premium.  A  new  policy 
was  issued,  but  was  canceled,  Babcock  having  learned  that  the  existing  policy 
had  not  expired. 

The  insured  had,  in  the  meantime,  paid  the  balance  of  the  premium  and  it  was 
orally  agreed  between  him  and  Babcock  that,  upon  the  expiration  of  the 
existing  policy,  a  new  policy  would  be  issued;  that  Babcock  would  attend 
to  the  execution  of  the  new  policy  and  that  the  premium  paid  by  the  insured 
should  be  retained  by  Babcock  and  applied  on  the  new  i>olicy.  Both  the  appli- 
cation and  the  premium  were  retained  by  the  insurance  company. 

November  24,  1900,  when  the  existing  policy  expired,  the  insured  went  to 
Babcock's  home  and  applied  for  a  renewal  of  the  policy.  There  was  some 
dispute  as  to  whether  the  insured  signed  the  application,  but  it  was  taken  by 
Babcock  and  mailed  to  the  office  of  the  insurance  company,  which  received  it 
on  the  morning  of  November  twenty -seventh.  On  the  same  day  a  portion  of  the 
insured  property  was  destroyed  by  fire.  Thereafter  the  insurance  company, 
without  knowledge  of  the  fire,  returned  the  policy  to  Babcock  for  the  purpose 
of  having  it  signed  by  the  applicant  and  of  having  a  mortgagee  clause  inserted 
therein. 

Babcock  was  absent  from  home  when  the  policy  arrived,  but  returned  a  few  days 
later,  when  he  took  the  application  to  the  insured  and  procured  his  signature 
thereto  and  the  insertion  therein  of  the  name  of  the  mortgagee.  The  appli- 
cation was  then  sent  to  the  insurance  company  and  was  rejected  by  it. 

In  an  action  brought  on  the  oral  agreement,  made  by  Babcock  at  the  time  the 
new  policy  issued  in  January,  1900,  was  canceled,  to  the  effect  that  a  new  policy 
would  be  issued  on  the  expiration  of  the  existing  policy,  it  appeared  that 
Babcock,  as  a  director,  had  in  his  custody  blauk  applications  to  be  signed  by 
applicants  for  insurance  and  that  his  approval  of  the  application  was  required 
before  the  i>ollcy  was  issued;  that  the  by-laws  of  the  insurance  company  pro- 
vided: "The  president  and  secretary  shall  have  power  to  issue  policies  at 
any  time  on  property  insured  by  any  directors,  providing  such  application 
meets  the  requirements  of  said  Acts  and  these  Bylaws." 
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There  was  nothing  in  the  by-laws  of  the  association  prohibiting  a  director  from 
making  an  oral  agreement  for  temporary  insurance  which  should  be  valid  until 
the  home  officers  acted. 

Held,  that  while  Babcock  did  not  possess  authority  to  issue,  in  form,  a  written 
policy  binding  upon  the  defendant,  he  did  have  authority  to  make  a  valid 
agreement  on  behalf  of  the  defendant  to  insure  the  property  which  was  effective 
until  the  defendant  took  definite  action  on  the  application; 

That,  assuming  that  the  home  officers  might  eventually  reject  the  application, 
Babcock's  oral  agreement  was  valid  until  such  rejection; 

That  the  insurance  company  could  not  reject  the  application  simply  because  a 
loss  had  occurred; 

That  a  provision  in  the  by-laws  that  the  "  policies  may  at  the  request  of  the 

insured  be  endorsed    *    *    *    payable  to mortgagee,  as  h.. 

interest  may  appear,"  did  not  make  it  obligatory  upon  the  insured,  who  stated 
in  the  application  that  the  premises  were  incumbered,  to  give  the  name  of 
the  mortgagee. 

Appeal  by  the  defendant,  the  Jefferson  County  Patrons'  Fire 
Relief  Association,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the  county  of 
Jefferson  on  the  19th  day  of  January,  1903,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
19th  day  of  January,  1903,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

The  plaintiffs  are  the  owners  of  a  farm  in  the  town  of  Champion 
in  the  county  of  Jefferson  and  the  defendant  is  a  co-operative  fire 
insurance  company  restricted  in  its  business  to  the  counties  of  Jeffer- 
son and  Lewis  and  incorporated  pursuant  to  chapter  362  of  the 
Laws  of  1880,  as  amended  particularly  by  chapter  573  of  the  Laws 
of  1886. 

Every  applicant  for  insurance  must  be  a  member  of  one  of  the 
local  granges  of  defendant  and  is  liable  to  the  payment  of  assess- 
ments to  meet  losses  and  expenses.  The  plaintiffs  had  become  mem- 
bers of  the  defendant  in  1890  by  receiving  a  policy  of  insurance 
upon  the  buildings  on  their  farm.  This  policy  bearing  date  Novem- 
ber 24,  1890,  by  its  terms  expired  November  24,  1895,  and  at  its 
expiration  a  renewal  policy  was  issued  for  five  years.  The  solicit- 
ing agents  of  the  defendant  were  its  directors  and  there  was  a 
director  named  Babcock  all  this  time  living  in  the  vicinity  of  the 
plaintiffs  and  to  whom  the  applications  for  these  policies  were  made. 
In  January,  1900,  Babcock  informed  the  plaintiff  William  Loomis, 
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in  whose  name  the  policy  was  running,  that  it  had  expired  and  a 
new  application  was  made  and  a  portion  of  the  premium  paid, 
and  another  policy  issued  in  form  like  its  predecessor  but  it  never 
was  delivered  to  Loomis.  Later  Babcock  learned  that  the  policy 
issued  in  November,  1895,  had  not  yet  expired  and  the  one  of  Janu- 
ary was  canceled,  although  this  did  not  occur  until  several  montlis 
had  elapsed  from  the  date  of  its  issuance,  the  precise  time  being  in 
controversy  and  is  unimportant.  In  any  event,  when  Mr.  Loomis 
learned  of  it  he  and  Babcock  agreed  that  the  premium  already 
paid,  and  in  the  meantime  he  had  paid  the  balance,  should  be 
applied  in  payment  of  the  new  policy  which  it  was  arranged  should 
be  issued  November  24,  1900,  upon  the  termination  of  the  existing 
policy.  On  that  day  Mr.  Loomis  went  to  the  home  of  the  director 
and  applied  for  a  renewal  of  the  policy  and  an  application  was 
filled  out  by  Mr.  Babcock  and  which  Loomis  says  he  signed,  although 
that  question  is  in  dispute  and  will  be  adverted  to  later.  On  the 
«ame  day,  which  was  Saturday,  Babcock  took  the  application  to 
Watertown,  intending  to  deliver  it  to  the  defendant's  oflSce  but  found 
it  closed.  He  returned  with  the  application  and  mailed  it  to  the 
defendant  the  succeeding  Monday  and  it  was  received  on  Tuesday 
morning,  the  twenty-seventh.  It  was  returned  to  Babcock  by  the 
secretary  for  correction :  JF'irst  To  have  it  signed  by  the  applicant, 
and,  second^  to  have  the  loss,  if  any,  payable  to  the  mortgagee  as 
his  interest  may  appear.  Babcock  was  absent  from  home  at  the 
time  the  application  arrived  and  did  not  return  until  Saturday.  On 
Sunday  he  went  with  the  application  to  the  respondents  and  it  was 
signed  by  Mr.  Loomis  and  the  name  of  the  supposed  mortgagee 
inserted  in  his  stead  and  the  application  was  left  with  Loomis  to  for- 
ward to  the  defendant  and  the  application  was  subsequently  rejected. 
Early  in  the  morning  of  November  twenty-seventh  and  before 
the  return  of  the  application  to  babcock  by  the  defendant  for  cor- 
rection the  barn  described  in  the  policy  was  wholly  destroyed  by 
fire  and  the  extent  of  the  liability  of  the  defendant,  if  liable  at  all, 
was  stipulated  upon  the  trial.  The  defendant's  secretary  testified 
that  when  he  returned  the  application  he  had  not  learned  of  the  fire. 
Mr.  Loomis  wrote  to  the  secretary  on  the  twentynseventh  informing 
him  of  the  burning  of  the  barn  and  its  contents.  Further  facts 
appear  in  the  opinion. 
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Joseph  Atwdly  for  the  appellant. 
W.  B,  Vcm  AUeUy  for  the  respondents. 

Spring,  J. : 

This  action  was  brought  on  the  oral  agreement  made  b j  Babcock, 
the  director,  when  he  informed  Loomis  that  the  policy  of  January 
tvventy-fourtli  was  ineffective  because  the  preceding  policy  was  still 
in  force.  The  plaintiff  testified  that  the  director  said  in  substance 
that  he  would  attend  to  it  and  this  is  in  effect  corroborated  by  Bab- 
cock.  The  full  premium  was  retained  by  Babcock  for  the  purpose 
of  meeting  the  premium  on  the  new  policy.  The  application  was 
not  returned  to  the  plaintiffs,  but  was  retained  by  the  defend- 
ant. It  seems  clear  that  it  was  expected  by  the  parties  that  the 
insurance  was  to  be  continued,  and  if  nothing  further  had  been 
done  Loomis  had  the  right  to  expect  the  issuance  of  a  new  policy 
upon  the  termination  of  the  one  issued  in  November,  1895. 

Loomis,  however,  did  go  to  Babcock  in  the  forenoon  of  the  day 
that  the  old  policy  was  to  run  out  for  the  purpose  of  attending  to 
its  renewal.  If  we  assume,  as  Babcock  and  his  wife  testified,  that 
the  application  was  not  signed  by  the  applicant  we  are  still  of  the 
opinion  that  the  property  was  insured.  That  was  the  intention  of  the 
parties.  The  scheme  of  insurance  was  the  mutual  plan  and  involved 
membership  in  the  local  grange,  the  payment  of  assessments  and 
also  a  specific  premium  for  the  particular  policy  issued  and  which 
was  graded  according  to  the  amount  insured.     (By-laws,  §  2.) 

Babcock,  as  a  director,  had  in  his  custody  blank  applications  to  be 
signed  by  the  applicant  who  came  to  him  for  insurance  with  defend- 
ant (§  5),  and  it  was  for  him  to  approve  the  application  before  the 
policy  was  issued  (§  4).  Section  13  provides :  "  The  president  and 
secretary  shall  have  power  to  issue  policies  at  any  time  on  property 
insured  hy  any  directors^  providing  such  application  meets  the 
requirements  of  said  Acts  and  these  By-laws."  That  is,  the  director 
takes  the  application  and  makes  the  contract  of  insurance,  but 
its  formal  confirmation  by  the  issuance  of  a  policy  rests  with  the 
two  oflBcers  named.  There  does  not  seem  by  the  by-laws  to  be 
lodged  with  these  officers  the  unqualified  authority  to  reject  an 
application  which  has  received  the  sanction  of  a  ^director.  Of 
course,  this  could  be  accomplished  in  conjunction  with  that  director 
or  by  the  action  of  the  board  of  directors. 
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But  assuming  that  the  home  officers  might  eventually  reject  the 
application,  until  this  was  done  the  agreement  of  Babcock  was  valid 
and  the  insured  was  entitled  to  the  protection  intended  thereby. 

Babcock  did  not  possess  the  authority  to  issue  in  form  a  written 
policy  binding  on  the  defendant.  The  written  application  must  be 
accepted  by  the  defendant  before  the  policy  was  issued,  and  there- 
upon it  became  valid  from  its  date.  The  director,  however,  did 
have  authority  to  make  a  valid  agreement  on  behalf  of  the  defend- 
ant to  insure  the  property  until  the  defendant  took  definite  action 
on  the  application.  If  a  loss  occurred  in  the  meantime  the  defend- 
ant must  pay.  If,  upon  receipt  of  the  application,  it  learned  that 
the  buildings  insured  had  been  destroyed  by  tire  it  could  not  allow 
that  fact  alone  to  induce  the  rejection  of  the  application. 

When  the  application  was  received  by  it  on  November  twenty, 
seventh,  it  did  not  reject  it  or  refuse  to  issue  the  policy.  It  returned 
it  for  specific  corrections,  implying  that  upon  these  being  made  the 
issuance  of  the  policy  would  follow  and  it  would  be  operative  from 
the  date  of  the  application.  The  construction  placed  upon  the 
agreement  by  Babcock  was  obviously  one  of  absolute  insurance  for 
he  presented  the  application  to  Mr.  Loomis  for  his  signature  and 
correction  five  days  after  the  burning  of  the  buildings.  This  action 
was  significant  in  that  it  recognized  the  existence  of  the  contract  of 
insurance.  It  would  have  been  a  mockery  for  Babcock  to  go  through 
the  performance  of  correcting  this  application  and  having  it  resigned 
if  he  did  not  understand  that  by  his  acts  the  defendant  had  become 
liable  for  the  loss  of  this  property.  He  was  more  than  an  ordinary 
soliciting  agent.  His  position  as  director  of  the  defendant  with 
blank  applications  in  his  custody  and  with  the  duty  to  approve  the 
applications  invested  him  with  authority  as  one  of  the  executive 
officers  of  the  defendant. 

Inasmuch  as  the  plan  of  insurance  contemplated  a  written  applica- 
tion it  is  insisted  that  no  oral  contract  could  be  made  as  this  in  effect 
would  override  the  requirement  of  an  application  in  writing.  In 
answer  to  this  it  may  be  said  that  there  is  nothing  in  the  by-laws 
inhibiting  a  director  from  making  an  agreement  for  temporary  insur- 
ance to  be  valid  until  the  action  of  the  home  officers.  In  Hicks  v. 
British  America  Assurance  Co.  (162  N.  Y.  284)  the  agent  of  the 
•defendant  said  to  the  applicant  for  insurance  "  you  are  insured  from 
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noon  on  the  30th  day  of  December,  1893,  to  noon  of  Decem- 
ber 30th,  1894."  The  court  held  this  was  a  binding  agreement  for 
insurance  embracing  within  it  the  provisions  of  the  standard  policy. 
In  Squier  v.  Hanover  Fire  Inev/rance  Co.  (162  N.  Y.  552)  the 
local  agents  of  the  defendant  at  Jamestown  had  authority  by  their 
certificate  of  appointment  "  to  countersign,  issue  and  renew  policies 
of  insurance."  About  ten  days  before  the  expiration  of  a  subsist- 
ing policy  issued  by  the  defendant  the  said  agents  agreed  orally  with 
the  husband  of  the  plaintiff  and  who  represented  her,  that  the  policy 
would  be  renewed  at  its  expiration,  and  plaintiff  was  to  pay  the 
premium  within  thirty  days  and  get  the  policy.  The  old  policy 
expired  December  20,  1894,  and  the  property  was  destroyed  by  fire 
December  twenty-ninth,  and  no  new  policy  had  been  issued.  The 
plaintiff  recovered  the  amount  of  the  insurance  and  the  Court  of 
Appeals  upheld  the  recovery.  In  Van  Loan  v.  Farmers^  Mutual 
Fire  Ins.  Association  (90  N.  Y.  280)  the  applicant  applied  to  a 
director  for  insurance,  paying  the  required  sum.  The  director  made 
the  survey  and  notified  the  company,  but  the  matter  was  held  in 
abeyance  for  the  reason  tliat  tlie  policy  was  to  be  made  out  in  the 
name  of  the  wife  of  the  applicant  and  her  first  name  was  unknown. 
A  fire  occurred  in  the  meantime  and  the  defendant  was  held  liable. 
These  cases  are  decisive  of  the  present  one  so  far  as  this  aspect  of 
the  case  is  concerned.  In  fact  the  situation  is  far  stronger  here  for 
the  plaintiff,  for  there  was  an  application  in  writing  prepared  in 
January  wliich  was  withheld  by  the  defendant  and  there  was  at 
least  an  attempt  honestly  made  to  prepare  another  and  there  was 
no  formal  rejection  of  it.  In  addition  to  these  circumstances  are 
the  acts  of  Babcock,  tending  strongly  to  corroborate  the  position  of 
the  plaintiffs. 

So  far  we  have  assumed  that  the  last  purported  application  was 
not  signed  by  Loomis.  There  was  proof  tending  to  show  he  did 
in  fact  sign  it,  but  we  are  free  to  add  that  if  to  uphold  the  recovery 
depended  on  agreeing  with  the  jury  on  that  proposition,  we  should 
have  some  hesitancy  in  doing  so.  On  the  practically  undisputed 
testimony,  however,  we  think  the  circumstances  show  an  agreement, 
a  plain  understanding  that  the  property  was  insured  at  the  time  it 
was  burned. 

In  each  written  application  Loomis  answered  the  inquiry  as  to  his 
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title  or  interest  by  the  word  "  deed,"  implying  that  he  was  the  sole 
owner  of  the  property.  Loomis  and  his  wife  testified  that  they 
informed  Babcock  they  owned  the  farm  jointly,  which  is  the  fact, 
and  supposed  he  so  stated  in  the  application.  The  jury  have  found 
with  the  plaintiff  on  this  question,  so  Babcock,  the  director,  pos- 
sessed full  notice  of  the  ownership  of  the  property. 

In  the  last-attempted  application  Loomis  stated  that  the  premises 
were  incumbered  to  the  extent  of  $1,800,  but  did  not  give  the  name 
of  the  mortgagee.  This  form  was  followed  in  the  preceding  appli- 
cations and  no  dissent  was  made  by  the  defendant.  By  section  13 
of  the  defendant's  by-laws  it  is  provided  that  the  "  policies  may 
at  the  request  of  the  insured  be  endorsed  *  *  *  payable  to 
mortgagee,  as  h. .  interest  may  appear."  It  is  not  obliga- 
tory, and  certainly  the  failure  to  do  so  does  not  relieve  the  defend- 
ant from  liability. 

We  do  not  deem  it  important  to  discuss  the  other  exceptions 
urged  by  the  appellant.  The  real  mortgagee  assigned  her  interest 
in  the  policy  to  the  plaintiffs. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Paul  Hellinoeb  and  Edmund    B.   Reynolds,    Respondents,    v. 
Albert  E.  Makshall,  Appellant. 

CorUrcbct  tofamuih  euts  representing  a  hardware  and  bieyde  bttnness — failure  to 
fumieh  the  cute  representing  the  bieyde  business  —  testimony  of  the  drfendant  thcU 
the  bieyde  business  totu  important;  that  he  paid  for  the  euts  received  by  him;  that 
he  notified  the  plaintiffs  of  the  alleged  breach  of  the  contract. 

In  an  action  brought  to  recover  under  a  contract,  by  which  the  plaintiffs  agreed 
to  advertise  by  cuts  the  hardware  and  bicycle  business  of  the  defendant,  which 
were  entirely  distinct,  the  defendant  alleged  a  breach  of  contract  by  the  plain- 
tiffs, in  that  the  cuts  furnished  did  not  represent  his  bicycle  business. 

MUd,  that  it  was  proper  to  permit  the  defendant  to  testify  that  the  bieyde  busi- 
ness constituted  the  largest  share  of  his  business; 
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That  it  was  also  proper  to  permit  the  defendant,  over  the  plaintiflEs'  objection 

that  it  was  incompetent,  immaterial  and  irrelevant,  to  testify  that  he  had  paid 

the  plaintiffs  for  the  cuts  which  he  had  received; 
That  it  was  also  proper  to  permit  the  defendant,  over  the  plaintiffs*  objection 

that  it  was  incompetent,  irrelevant  and  immaterial,  to  state  whether  he  had 

notified  the  plaintiffs  that  they  had  broken  their  contract. 

Appeal  by  the  defendant,  Albert  E.  Marshall,  from  a  judgment 
of  the  County  Court  of  Wayne  county,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Wayne  on  the  22d  day  of  April,  1903,  revers- 
ing a  judgment  of  a  justice  of  the  peace  of  the  town  of  Lyons,  in 
favor  of  the  said  defendant,  entered  on  the  20th  day  of  May,  1902. 

C.  W.  Knapp^  for  the  appellant. 

Charles  P.  WiUiamSy  for  the  respondents. 

Speing,  J. : 

I  think  the  judgment  of  the  County  Court  should  be  reversed, 
and  that  of  the  justice  affirmed. 

The  parties  entered  into  a  written  agreement  by  which  the  plain- 
tiffs were  to  advertise  by  cuts  the  hardware  and  bicycle  business  of 
the  defendant.  Four  cuts  were  furnished  gratuitously  by  the  agent 
of  the  plaintiffs  as  samples.  The  hardware  and  bicycle  business 
of  the  defendant  were  entirely  distinct.  Two  of  the  cuts  furnished 
represented  the  hardware  business  and  two  the  bicycle  business. 
The  plaintiffs  in  pursuance  of  the  contract  commenced  to  send  the 
cuts  and  continued  to  do  so.  Of  these  sent,  by  the  stipulation  of 
the  parties  it  is  conceded  that  only  one  represented  the  bicycle  busi- 
ness of  the  defendant.  After  a  few  months  the  defendant  notified 
the  plaintiffs  that  he  would  not  receive  any  more  of  the  cuts  because 
they  did  not  conform  to  the  agreement  in  that  they  only  advertised 
the  hardware  business.  The  plaintiffs  sued  to  recover  the  contract 
price  and  it  was  a  question  of  fact  for  the  jury  to  determine 
whether  or  not  they  were  entitled  to  recover.  The  defendant  was 
claiming  that  there  was  a  breach  of  contract  in  that  the  cuts  did  not 
represent  his  bicycle  business.  The  defendant  was  asked  this  ques 
tion  on  the  trial :  "  What  was  the  largest  share  of  your  business  in 
the  village  of  Cazenovia  ? "  This  was  objected  to  and  the  witness 
was  permitted  to  answer  and  stated  that  it  was  the  bicycle  business. 
For  this  alleged  error  the  County  Court  has  reversed  the  judgment 
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of  the  Justice's  Court  in  favor  of  the  defendant.  We  think  the  evi- 
dence was  competent.  The  defendant  was  seeking  to  show  that  the 
failure  to  supply  cuts  of  his  bicycle  business  was  a  material  breach 
of  the  agreement  and  for  the  purpose  of  establishing  that  fact  it 
was  competent  to  prove  that  his  bicycle  trade  was  an  important 
feature  of  his  business. 

It  is  contended  that  there  are  other  errors  which  justify  the 
reversal  although  not  alluded  to  by  the  county  judge.  Upon  the 
trial  the  defendant  was  asked  in  substance  if  he  had  paid  the  plain- 
tiffs for  the  cuts  received  by  him  under  the  written  contract.  This 
was  objected  to  upon  tlie  ground  that  it  was  incompetent,  imma- 
terial and  irrelevant.  It  was  competent,  material  and  relevant  to 
show  payment.  There  was  no  objection  that  the  question  called 
for  a  conclusion  or  that  it  was  leading  and,  of  course,  the  present 
respondents  are  limited  to  the  grounds  which  they  interposed  as 
objections  to  the  question.  Again  the  defendant  was  asked  if  he 
had  notified  these  plaintiffs  that  they  had  broken  their  contract. 
The  same  objections  were  interposed  to  this  question.  It  was  not 
objected  that  the  notification  was  in  writing  or  that  it  was  a 
conclusion. 

Considerable  space  is  taken  up  in  the  respondents'  brief  to  show 
that  the  evidence  relating  to  the  breach  of  the  contract  was  not 
admissible  within  the  answer.  This  ground  was  not  included  among 
the  objections  upon  the  trial.  So  far  as  we  are  able  to  discover  the 
case  involved  a  fair  question  of  fact  before  the  jury  in  the  Justice's 
Court  and  their  conclusion  ought  not  to  be  disturbed. 

The  judgment  of  the  County  Court  is  reversed  and  that  of  the 
Justice's  Court  aj£rmed,  with  costs  of  this  appeal  and  in  the  County 
Court  to  the  appellant. 

All  concurred. 

Judgment  of  County  Court  reversed,  with  costs  to  the  appellant, 
and  judgment  of  the  Justice's  Court  affirmed,  with  costs  in  the 
County  Court. 


Note. — The  rest  of  the  cases  of  this  term  will  be  found  in  the  next  volume, 
8  App.  Div.—  [Rep. 
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Frank  W.  Ooreth.  as  Ancillary  Administrator 
of  Thomas  Keiber,  Deceased,  Respondent, 
▼.  Jacob  R.  Shipherd,  Appellant  —  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments.—Appeal  by  the  defendant,  Jacob  R. 
Shipherd,  from  an  order  of  the  Special 
Term  of  the  Supreme  Court,  entered  In  the 
office  of  the  clerk  of  the  county  of  Queens 
on  the  2Sth  day  of  September,  IwA,  denying 
the  defendant's  motion  to  vacate  certain 
orders  theretofore  granted  in  the  action,  and 
for  astay  of  the  plaintiff's proceedinfl;a,andfor 
final  Judgment  in  the  defendant's  raTor.— 
HmacHBCRO,  P.  J. :  The  plaintiff's  decedent, 
Thomas  Keiher.  a  non-resident  of  this  State, 
recovered  a  Juagment  against  the  defendant 
In  the  Marine  Court  of  the  city  of  New 
York  in  the  vear  1882.  The  judgment  is 
uncollected.  In  September,  1897,  an  action 
was  commenced  against  the  defendant  by 
the  attorneys  by  whom  the  Judgment  was 
recovered,  upon  the  Judgment  aud  in  the 
name  of  the  decedent  as  plaintiff.  Discoyer- 
ing  subsequently  that  Thomas  Keiher  had 
died  before  the  commencement  of  that  ac> 
tion,  the  plaintiff's  attorneys  duly  procured 
the  appointment  of  the  plaintiff  as  ancillary 
administrator,  and  thereupon  commenced 
this  action  against  the  defendant  upon  the 
Judgment,  the  venue  being  laid  in  the  county 
of  Queens.  It  appeared,  however,  that  at  the 
time  this  action  was  commenced  the  ancil- 
lary administrator  had  failed  to  qualify,  and 
by  orders  of  the  court  thereafter  duly  ob- 
tained leave  was  granted  for  the  discontinu- 
ance of  both  the  action  upon  the  Judgment 
brought  in  the  name  of  the  decedent  and 
this  one  which  was  prematurely  brought  by 
the  plaintiff;  and  after  qualification  by  the 

Elaintlff  another  action  was  commenced  in 
is  behalf  in  the  county  of  New  York,  to 
enforce  the  defendant's  liability  upon  the 
Judgment.  The  order  granting  leave  to  the 
plaintiff  to  discontinue  this  action  appears 
to  have  been  regarded  by  his  attorneys  as  a 
sufficient  order  of  discontinuance,  and  no 
other  formal  order  was  made  or  entered. 
The  order  appealed  from  denies  the  defend- 
ant's motion  to  stay  the  plaintiff's  proceed- 
ings in  this  action  and  to  render  final  Judg- 
ment in  the  defendant's  favor  herein,  and 
also  denies  the  defendant's  motion  made  at 
the  same  time  to  vacate  the  orders  granting 
leave  to  discontinue  this  action  ana  the  one 
brought  upon  the  Judgment  in  the  name  of 
the  decedent.  Conceding  that  there  were 
irregularities  in  the  steps  by  which  It  was 
sought  to  diaoontlnue  the  plaintiff's  first  ac- 
tion, viz.,  the  one  in  which  the  present 
motion  was  made,  it  Is  quite  apparent  that 
Justice  requires  the  affirmance  of  the  order 
appealed  from.  I  think  the  action  brought 
upon  the  Judgment  in  the  name  of  the  dece- 
dent was  wholly  void,  and  whatever  doubt 
may  liave  existed  heretofore  as  to  the  efficacy 
of  the  proceeding  by  which  it  was  sought 
to  discontinue  this  action  was  resolved  oy 
the  learned  Justice  at  Special  Term  by  the 
granting  of  a  formal  order  of  discontinuance 


of  such  action  upon  the  hearing  of  the  pres- 
ent motion.  The  defendant's  objections  dis- 
close the  denial  of  no  substantial  right; 
costs  appear  to  have  been  paid  to  ana  re- 
tained oy  his  attorney  on  the  granting  of 
each  precedent  motion;  and  as  the  course 
finally  adopted  leaves  but  a  single  action, 
viz.,  the  one  in  New  York  county,  com- 
menced upon  the  verge  of  the  period  of 
limitation,  in  which  action  the  parties  proper 
to  the  proceeding  may  determine  the  con- 
troversy upon  the  merits  without  prejudice 
to  such  rights  upon  either  side,  the  order 
should  be  affirmed.    All  concurred. 

Zachariah  T.  Allison,  Respondent,  v.  The 
Long  Clove  Trap  Rock  Company,  Appellant. 
—Judgment  and  order  unanimously  af- 
firmed, with  costs.— Appeal  bv  the  defend- 
ant from  a  Judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of 
Rockland  county  on  the  17th  day  of  Novem- 
ber, 1902,  and  tuao  from  an  order  entered 
in  the  same  office,  bearing  date  the  a4th 
day  of  February,  1908,  denying  the  defend- 
ant's motion  for  a  new  trial.— 
Per  Curiam  :  The  facts  of  this  case  as  they 
were  made  to  appear  upon  the  first  trial  are 
fully  set  forth  in  the  opinion  of  Mr.  Justice 
Hlrschberg,  reversing  the  Judgment  orig- 
inally entered  upon  a  dismissal  of  the  com- 
plaint. (AllUon  V.  Long  Clove  Trap  Rock 
Co.y  75  App.  Div.  S67.)  The  case  as  presented 
in  the  appeal  book  now  before  us  Is  stronger 
for  the  plaintiff  than  it  was  then.  A  bn&e- 
man  named  Flynn,  who  was  an  important 
witness  of  the  accident,  was  not  called  upon 
the  first  trial.  His  testimony  appears  in  the 
present  record,  and  the  account  which  he 
gives  of  the  manner  in  which  the  accident 
occurred  indicates  that  It  was  because  of  the 
failure  of  the  brake  to  work.  This  addi- 
tional evidence  makes  it  clearer  than  ever 
that  there  was  a  question  for  the  Jury,  and 
we  cannot  now  hold  otherwise  without  re- 
versing our  previous  decision.  We  have  ex- 
amined the  various  rulings  of  the  learned 
trial  Judge  to  which  the  appellant  has  called 
our  attention,  and  find  none  which  involves 
any  error.  While  some  of  the  responses  to 
the  defendant's  requests  to  charee  might  be 
subject  to  criticism  if  they  stood  alone  and 
without  qualification,  they  seem  to  us  to  be 
correct  in  every  Instance,  when  considered 
in  connection  with  the  Instructions  to  the 
Jury  as  a  whole.  The  Judgment  and  order 
appealed  from  should  be  affirmed. 

The  People  of  the  State  of  New  York  ex  rel. 
David  Sandman,  Respondent,  v.  Henry  S. 
Brush,  as  County  Treasurer  of  Suffolk 
County,  and  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  Appellants.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments, on  the  opinion  of  Mr.  Justice  Wllmot 
H.  Smith  at  Special  Term.  (Reported  In  41 
Misc.  Rep.  66.)    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Frank  G.  Yetter  and  Qeorge  V.  Moore,  Com- 
prising the  Firm  of  Yetter  &  Moore,  Re- 
spondents, V.  Henry  S.  Brush,  as  Coun^ 
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Treasorer  of  Suffolk  County,  and  Patrick 
W.  CuUlnan,  as  State  Conmuaiioner  of  Ez- 
ci8e«  AppeUanta.—  Order  affirmed,  with  ten 
doUars  coeta  and  disbursements,  on  the 
opinion  of  Mr.  Justice  Wilmot  M.  Smith  at 
Special  Term.  (Reported  in  41  Misc.  Rep. 
66.)    All  concurred. 

Alice  L.  Hawes,  as  Committee  of  the  Person 
and  Estate  of  Mary  Crosble,  an  Incompetent 
Person,  Appellant,  t.  Alfred  Carr,  Respond- 
ent.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  All  con- 
curred. 

Edward  Beemann,  Respondent,  t.  Central 
Brewing  Company,  Appellant.— The  court 
desire  to  see  counsel  in  this  case. 

Leonard  Oustavson,  Respondent,  ▼.  John  A. 
Johnson,  Appellant.— Judgment  and  order 
unanimously  affirmed,  with  costs.  No 
opinion. 

Ellen  C.  Osbom,  Respondent,  ▼.  Howard  J.  M. 
Cardesa  and  Others,  Appellants.  —  Judg- 
ment affirmed,  with  costs.  No  opinion.  All 
concurred. 

Charles  H.  Cole,  Respondent,  ▼.  The  Preferred 
Accident  Insurance  Company  of  New  York, 
Appellant.— Judgment  and  order  affirmed, 
witn  costs.    No  opinion.    All  concurred. 

Alexander  White,  Respondent,  v.  New  York 
Dock  Company,  Appellant.— Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 

Walter  8.  Smith,  Respondent,  t.  Kate  L.  Bald- 
win and  Others,  as  Administrators,  etc.,  of 
Frederick  A.  Munson,  Deceased,  Appel- 
lants.—Judgment  affirmed,  with  costs.  No 
opinion.    All  concurred. 

Sarah  Ward,  Respondent,  ▼.  Supreme  Coun- 
cil, American  Legion  of  Honor,  Appellant.— 
Judgment  affirmed,  with  costs,  on  the  au- 
thority of  Simon  v.  Supreme  Council  (01 
App.  Div.  890).    All  concurred. 

Gtoorge  R.  Truman,  Respondent,  t.  Philip 
Smith.  Appellant.— Judgment  of  the  Mu- 
nicipal Cfourt  affirmed,  with  costs.  No 
opinion.    All  concurred. 

Jacob  Hirschberg,  Appellant,  v.  Charles  Horo- 
witz, Respondent.— Judgment  of  the  Munici- 
pal Court  affirmed,  with  costs.  No  opinion. 
All  concurred. 

George  W.  Ray,  Appellant,  ▼.  James  Mahoney, 
Req;>ondent.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion.  Ail 
concurred. 

James  S.  Milner,  Respondent,  v.  Peter  Herter. 
Appellant.— Judgment  of  the  Municipal 
C^urt  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Charles  Spahn,  Respondent,  y.  Interurban 
Street  Railway  Company,  Appellant.— Judg- 
ment of  the  Municipal  Court  affirmed,  with 
costs.    No  opinion.    All  concurred. 

William  Fitzpatrick,  Respondent,  v.  Patrick 
Fox  and  Catherine  Fox,  Appellants.-  Judg- 
ment affirmed,  with  costs.  No  opinion.  All 
concurred. 

Maria  Brosi,  Respondent,  ▼.  Metropolitan 
Street  Railway  Company,  Appellant.—  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

John  J.  Wood,  KeRDondent,  ▼.  Susie  V.  Whelen, 
Appellant.—  Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Oenie  H.  Campbell  (Substituted),  Respondent, 
Appellant,  v.  Albert  Friedlander  and  Marcus 
Marks,  Appellants,  Respondents.— Judgment 
affirmed,  without  costs.  No  opinion.  All 
concurred. 

Martha  Hutchlns,  Respondent,  ▼.  Pennsylva- 
nia Railroad  Company,  Appellant.—  Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion.    All  concurred. 

In  the  Matter  of  the  Application  of  D.  Lewis 
Downs  to  Lay  Out  a  Highway  in  the  Town 


of  RlTerhead,  County  of  Suffolk,  N.  Y..  and 
to  Assess  the  Damages  Therefor.—  Motion  to 
confirm  the  order  of  the  County  Court  of 
Suffolk  county  granted  and  order  signed. 

Michael  P.  Meisen,  Respondent,  ▼.  Isaac  Roth- 
feld.  Appellant.— Motion  for  stay  of  pn>- 
ceedinjKS  pending  appeal  granted. 

Louisa  Sohiotterer,  an  Infant,  etCM  Respond- 
ent, T.  Brooklyn  and  New  York  Ferry  Com- 
panv.  Appellant. —  Motion  to  amend  order 

Alice  M.  Drew,  Respondent,  ▼.  Hamilton  H. 
Salmon  and  Another,  Appellants.— Aiotion 
to  resettle  order  granted. 

In  the  Matter  of  the  Application  of  the  County 
Trust  Company  for  an  Order  Designating  it 
as  a  Deposit  Bank  for  Funds  and  Moneys 
Paid  into  Court.— Order  granted  referring 
the  application  to  John  Ml  Digney,  Esq.,  to 
examine  and  report. 

In  the  Matter  of  the  Application  of  Henry  M. 
Blackmer  for  Admission  to  the  Bar.—  Appli- 
cation granted. 

In  the  Matter  of  the  Application  of  Francis 
Fitch  for  Admission  to  the  Bar.— Application 
granted. 

In  the  Matter  of  the  Application  of  John  QiU 
patrtc  Smith  for  Admission  to  the  Bar.~ 
Application  granted. 

In  tne  Matter  of  the  Application  of  the  Brook- 
lyn  Bar  Association  to  Punish  Benjamin  E. 
valentine,  an  Attorney.—  After  the  prelimi- 
nary examination  of  the  verified  petition 
which  has  been  presented  to  the  Appellate 
Division  in  this  matter,  the  prescribed 
method  of  procedure  in  cases  of  this  kind 
requires  the  issuance  of  a  formal  order  di- 
recting the  accused  attorney  to  show  cause 
why  he  should  not  be  suspended  from  prac- 
tice or  removed  from  office.  {Anonvmotu. 
22  Wend.  656;  Matter  of  Percy.  d6^.  Y.  651; 
Matter  of  Brewster^  12  Hun,  109;  Matter  of 
Eldridge,  82  N.  Y.  161.)  That  course  wiU  be 
pursued  in  the  present  case,  and  if,  upon  the 
return  of  the  order  to  show  cause,  the  attor- 
ney makes  the  same  denials  which  he  has 
already  made  informally,  the  matter  will  be 
sent  to  a  referee  to  take  testimony  in  ac- 
cordance with  the  practice  approved  by  the 
Court  of  Appeals  in  the  Eidrtdge  case. 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn Bar  Association  to  Punish  Eugene  R 
Hayne,  an  Attornev.— The  same  disposition 
will  be  made  of  tnis  matter  as  directed  in 
Matter  of  Brooklyn  Bar  Assn.,  In  re  Valen- 
tine ^ante.  p.  612). 

In  the  Matter  of  the  Application  of  the  Brook- 
lyn Bar  Association  to  Punish  James  A. 
Murtha,  Jr.,  an  Attorney.— A  formal  order 
to  show  cause  will  be  granted  in  this  matter, 
as  directed  in  Matter  of  Brooklvn  Bar  A9»n^ 
In  re  Valentine  Cante^  p.  612).  In  conse- 
quence of  the  abaence  of  the  attorney  the 
order  will  provide  for  substituted  service  of 
the  papers  upon  him. 

In  the  Matter  of  the  Brooklyn  Bar  Association 
to  Punish  Albert  M.  Fragner,  an  Attorney.— 
An  order  to  show  cause  will  be  granted  hi 
this  case,  to  be  served  according  to  the  prac- 
tice already  indicated  by  this  court  as  proper 
in  other  cases  of  the  same  character. 

Jennie  Quinlan,  as  Administratrix,  etc..  Ap- 
pellant, ▼.  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  Respondent.— 
Motion  denied,  with  ten  dollara  costs. 

Mary  C.  Grlfhahn,  as  Administratrix,  etc.. 
Respondent,  v.  Bernard  Kreiser  and  Othen, 
Appellants.— Motion  granted  unless  the  ap- 
pellant file,  within  ten  days,  an  undertaking 
accurately  describing  the  Judgment  and 
approved  by  the  presiding  Justice. 

In  the  Matter  of  the  Application  and  Petition 
of  Michael  T.  Daly,  as  Commisaiooer  of 
Public  Works  of  the  aty  of  New  York, 
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under  Chapter  180  of  the  Laws  of  1803,  to 
Acquire  Certain  Real  Estate,  etc.— Motion 
denied. 

George  Balsam,  an  Infant,  by  Philip  Balsam, 
his  Guardian  ad  Litem,  AppeUanl,  t.  Pain 
Manufacturing  Company  and  Others,  Re- 
spondents.—  Order  affirmed  by  default,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

Iliomas  McNally,  Appellant,  ▼.  The  Brooklyn 
Heights  Railroad  Company,  Respondent.— 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 

Joshua  W.  Barnum,  Respondent,  v.  John  T. 
Williams,  Appellant.  (Action  No.  2. )— Appeal 
dismissed,  with  ten  dollars  costs  and  dis- 
bursements, on  the  authority  of  Bamum  t. 
WiUiams,  No.  1  (01  App.  Div.  464).  All 
concurred. 

Christopher  Givens,  Respondent,  v.  The 
Brooklyn  Heights  Railroad  Company,  Ap- 
pellant—Order setting  aside  verdict  and 
granting  new  trial  affirmed,  with  costs  of 
this  appeal  to  abide  the  event  of  the  action. 
No  opinion.    All  concurred. 

Lulu  E.  Moeeman,  an  Infant,  by  John  H. 
Miner,  her  Guardian  ad  Litem,  Respondent, 
V.  Merritt  Wright  Moseman.  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
Franz  Bach,  Respondent,  v.  The  New  York 
Catholic  Protectory,  Appellant.— Order  re- 
versed on  the  argument  and  proceedings 
reniitted  to  the  Special  Term  for  further 
disposition.    All  concurred. 

Durfee  C.  Chase,  Respondent,  ▼.  Katharine  E. 
Drake,  Appellant.— Order  reversed  on  the 
argument,  with  ten  dollars  costs  and  dis- 
bursements, on  the  authority  of  Jones  v. 
Butler  (83  Hun,  01)  and  Garrett  v.  Wood,  No. 
t  (61  App.  Div.  204).  and  motion  granted,  with 
costs,  and  the  clerk  of  the  county  of  Kings  is 
directed  to  retax  the  costs  by  striking  out 
the  item  of  fifteen  dollars  for  proceedings 
before  the  notice  of  trial.    All  concurred. 

Annie  Collier,  Respondent,  v.  Robert  Collier, 
Appellant.  —  Order  affirmed  on  the  argu- 
ment, with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

Dionysius  Herrman  and  Elizabeth  Herrnian, 
bis  Wife,  Respondents,  v.  Albert  Scherrer 
and  Mao[  Scherrer,  his  Wife,  Appellants.— 
Order  affirmed  on  the  argument,  with  ten 
dollars  costs  and  disbursements.  All  con- 
curred. 

Alice  L.  Hawes,  as  Committee  of  the  Person 
and  Estate  of  Mary  Crosbie,  an  Incompetent 
Person,  Respondent,  v.  Alfred  Carr,  Appel- 
lant-Appeal dismissed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Francis  P.  Martin,  Respondent,  v.  Ambrose 
A.  Gavigan  Company  and  the  Dominican 
Convent  of  Our  Lady  of  the  Rosary,  Appel- 
lants.—Reargu  men  t  ordered  and  case  set 
down  for  March  14,  1004. 

Fannie  C.  Ryer,  as  Administratrix,  etc.,  of 
Benjamin  Ryer.  Deceased,  Respondent,  v. 
The  Prudential  Insurance  Company  of 
Amenca,  Appellant.-  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion.    All  concurred. 

The  People  of  the  State  of  New  York  ex  rel. 
James  Cam  obeli,  Appellant,  v.  John  N. 
Partridge,  as'  Police  (Jommlssioner  of  the 
City  of  New  York,  Respondent.— Motion 
granted. 

LUlian  Romaine,  as  Administratrix,  etc.,  Ap- 
pellant, V.  The  New  York,  New  Haven  and 
Hartford  Railroad  Company.  Respondent.— 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted.  It  is  not  necessary,  upon 
an  appeal  from  such  a  Judgment  as  this,  to 


certify  any  special  question,  but  the  certifi- 
cate snouid  be  made  in  the  form  prescribed 
by  section  101,  subdivision  S,  Code  of  Civil 
Procedure. 

Frederick  Bryant,  Respondent,  v.  John 
Greenough,  as  Receiver  of  the  New  York 
and  Btaten  Island  Electric  Company,  Ap- 
pellant.—Judgment  and  order  unanimously 
affirmed,  with  costs.    No  opinion. 

Josiah  Taylor,  Respondent,  v.  J.  Walter  Mc- 
Clymonds,  as  Executor,  etc.,  of  Louis  K. 
Mcdymonds,  Deceased,  Appellant— Judg- 
ment and  order  unanimously  affirmed,  with 
costs.    No  opinion. 

Elizabeth  D.  Miller,  Appellant,  v.  New  York 
and  North  Shore  Railway  Company,  Re- 
spondent—Judgment affirmed,  with  costs. 
No  opinion.    AlTconcurred. 

George  Wallace,  Appellant,  v.  William  H. 
Jones  and  Others,  Respondents.— Judcpnent 
affirmed,  with  costs.  No  opinion.  All  con- 
curred. 

Sidney  C.  Chambers,  Respondent,  v.  David 
Weoster,  Appellant,  Impleaded  with  Henry 
A.  Seymour  and  Frederick  W.  Johnson.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion.    All  concurred. 

James  Coote,  as  Administrator,  etc.,  of  Ann 
Coote  (Formerly  Ann  Gaffney),  Deceased, 
Appellant,  v.  The  Williamsburg  Savings 
Bank  and  William  A.  Brown,  as  Adminis- 
trator, etc.,  of  Margaret  Brown,  Deceased, 
Respondents.—  Judgment  affirmed,  with 
costs.    No  opinion.    All  concurred. 

Edward  W^atkms  and  Others,  Respondents,  v. 
William  Brown,  Appellant—  Judgment  of 
the  Municipal  Court  affirmed  by  consent, 
without  costs.    All  concurred. 

The  State  Board  of  Pharmacy,  Respondent,  v. 
Walter  A.  Runyon  and  Charles  A.  Cannon, 
Appellants.—  Judgment  of  the  Munici{)al 
Ck>urt  affirmed  by  default,  with  costs.  All 
concurred. 

Peter  Raben,  Respondent  v.  Karl  Nohe,  Ap- 
pellant.—Judgment  of  the  Municipal  Court 
affirmed  by  consent,  without  costs.  All  con- 
curred. 

In  the  Matter  of  the  Application  of  William  F. 
Hurley  for  Admission  to  the  Bar.—  Applica- 
tion granted. 

Iikthe  Matter  of  the  Application  of  James  H. 
Griffin  for  Admission  to  the  Bar.  —  Applica- 
tion granted. 

Louisa  Schlotterer,  an  Infant,  etc.,  Respond- 
ent, V.  Brool<lyn  and  New  York  Ferry  Com- 
pany, Appellant—  Motion  denied. 

Mary  C.  Grifhahn,  as  Administratrix,  etc.,  Re- 
spondent, V.  Bernard  Kreizer  and  Others, 
Appellants.— Undertaking     approved    and 

Patrick  Clark,  Respondent,  v.  Brooklyn 
Heights  Railroad  Company,  Appellant.— 
Motion  denied. 

The  Southampton  Electric  Light  Company, 
Appellant,  v.  Willis  D.  Van  Brunt,  President, 
and  Others,  Trustees,  etc..  Respondents.- 
Appeal  dismissed,  with  costs,  on  the  ground 
that  the  printed  appeal  papers  are  iusuf-  . 
ficient 

Gisela  Byck,  Respondent,  v.  Max  Rosenstock 
and  Edward  Cohn,  Doing  Business  under 
the  Firm  Name  and  Style  of  Rosenstock  & 
Cohn,  Appellants.-  Motion  denied,  upon 
condition  that  the  appeal  papers  be  per- 
fected so  that  the  case  may  be  placed  upon 
the  calendar  for  argument  at  the  next  term 
of  this  court. 

Lizzie  Lyons,  Respondent,  v.  Interurban  Street 
Railway  Company.  Appellant.—  Motion  de- 
nied. 

The  People  of  the  State  of  New  York  ex  rel. 
Samuel  H.  Graham,  Relator,  v.  Edwin  F. 
Studwell,  as  Supervisor,  and  Others,  Com- 
posing  the  Town  Board  of  the  Town  of  Rye» 


Digitized  by 


Google 


614        DECISIONS  IN  CASES  NOT  REPORTED. 


Second  Department,  March,  1904. 


rvoi.  9a. 


Appellantg.— Motion  granted  and  order  re- 
settled and  signed. 

Margaret  Doyle,  Respondent,  v.  W.  L.  Doug- 
las Shoe  Company,  Appellant. 

Margaret  Doyle,  Appellant,  v.  W.  L.  Douglas 
Shoe  Company.  Respondent.—  Interlocutory 
judgment  modified  by  inserting  provision 
therein  allowing  plaintifF  costs  of  the  de- 
murrer as  a  condition  for  permitting  de- 
fendant to  answer,  and  as  so  modiiled 
affirmed,  with  costs  of  both  appeals  to  the 

SlaintifF,  on  the  authority  of  Tollman  y. 
^emhard  (75  Hun,  80)  and  Harmon  v.  Van- 
derbilt  Hotel  Co.  (79  Id.  892;  affd.,  148  N.  Y. 
665).— All  concurred. 

Thomas  F.  Fitzhugh  Lee,  Respondent,  v.  Cyrus 
V.  Washburn  and  George  w.  Sickels,  Appel- 
lants.—Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Elizabeth  A.  Clark,  Respondent,  ▼.  Margaret 
Brett,  Appellant.— Order  affirmed  by  de- 
fault, with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

Emma  P.  Sawtell,  Appellant,  v.  Agnes  E.  De 
Monde,  Respondent.— Order  affirmed  by  de- 
fault, with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

Hannah  G.  I.  Pearsall,  an  Infant,  by  Katherine 
Smith,  her  Guardian  ad  Litem,  Respondent, 
V.  Annie  E.  Roaebrook  and  Others,  Defend- 
ants; Adah  P.  Vernam,  Appellant.— Appeal 
dismissed,  without  costs.    AU  concurred. 

In  the  Matter  of  the  Application  of  James  M. 
Thomas  for  Admission  to  the  Bar.— Applica- 
tion granted. 

John  Brunnemer,  as  Receiver,  etc.,  of  James 
M.  Connelly,  Judgment  Creditor,  Respond- 
ent, ▼.  C!ook  &  Bemheimer  Company,  Ap- 
Sellant,  and  Another,  Respondent.—  Motion 
enied. 

Matthew  Mulligan,  Respondent,  v.  Metropoli- 
tan Street  Railway  Company,  Appellant.— 
Motion  denied. 

In  the  Matter  of  the  Application  of  Josiah  J. 
White,  Guardian  of  the  Person  of  Frederic 
Hall  White,  an  Infant,  etc..  Respondent,  for 
the  Payment  of  Funds  by  The  Long  Island 
Loan  and  Trust  Company,  as  Guardian  of 
the  Property  of  Said  Infant,  Appellant,  for 
the  Support  and  Maintenance  of  Said 
Frederic  Hall  White,  etc.— Order  affirmed 
on  argument,  with  ten  dollars  costs  and  dis- 
bursements.   All  concurred. 

In  the  Matter  of  the  Application  of  Josiah  J. 
White.  Guardian  of  tne  Person  of  Frederic 
Hall  White,  an  Infant,  Respondent,  to  Com- 
pel an  Accounting  of  The  Long  Island  Loan 
and  Trust  Company,  Guardian  of  the  Prop- 
erty of  Said  Infant,  Appellant.—  Appeal  dis- 
missed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

Michael  P.  Meisen,  Respondent,  v.  Isaac  Roth- 
feld.  Appellant.— Order  affirmed  on  argu- 
ment, with  ten  dollars  costs  and  disburse- 
ments.   All  concurred. 

Eliza  Fairweather,  Respondent,  ▼.  Catherine 
Hall  Burling,  Appellant.— Order  affirmed  on 
argument,  with  ten  dollars  costs  and  dis- 
bursements.   All  concurred. 

Ida  L.  McDonald,  Respondent,  ▼.  Holbrook, 
Cabot  &  Daly  Contracting  Company,  Appel- 
lant.—Appeal  dismissed  on  argument,  with 
ten  dollars  costs  and  disbursements.  All 
concurred. 

Frederick  H.  Schomburg  and  Henry  E.  A. 
Wolff,  Copartners,  etc..  Respondents,  ▼. 
Max  (}ohen.  Appellant.— Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No 
opinion.    All  concurred. 

Delia  L.  Prince,  Appellant,  ▼.  Harris  Alter, 
Respondent.— Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  No  opinion.  All 
ooQcurred. 


Arnold  Bampter,  Respondent,  ▼.  Gustaf  A. 
Edelsvard     and    Othera,   Defendants,   Im- 

J leaded  with  De  Witt  Smith,  Appellant.— 
udgment  so  far  as  appealed  from  affirmed, 
with  costs.    No  opinion.    All  concurred. 

G.  De  Witt  CSocke,  Respondent,  v.  R.  Anna 
Purdy,  Appellant.— Judgment  and  order  af- 
firmed, with  costs.  No  opinion.  All  con- 
curred. 

George  K.  Light,  Appellant,  v.  Etta  A.  Light, 
Respondent.—  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion. 
All  concurred. 

Fannie  E.  Lilly,  Respondent,  y.  The  Preferred 
Accident  Insurance  Company  of  New  York, 
Appellant.— Judgment  affirmed  on  the  law 
and  facts,  with  costs.  No  opinion.  All  con- 
curred. 

Cynthia  Wayne,  Appellant,  v.  Manr  Gale,  fi«v 
spondent.— Judgment  of  the  Mimicipal  Court 
affirmed,  with  costs.  No  opinion.  All  con- 
curred. 

C^iarles  B.  Barker,  Respondent,  v.  Eva  M.  Bar- 
ker, Appellant.— Order  affirmed,  with  tea 
dollars  costs  and  disbursements  on  the  au- 
thority of  Quinn  v.  Brooklyn  HeighU  R.  R. 
Co.  (88  App.  DiT.  57).    All  concurred. 

In  the  Matter  uf  the  Voluntary  Dissolution  of 
Malcolm  Brewing  Company.  Henry  Dos- 
cher.  Creditor,  Appellant;  C.  Henry  Offer- 
man  and  Albert  H.  F.  Seeger,  as  Receivers  of 
the  Malcolm  Brewing  Company,  Respond- 
ents.—Order  affirmed,  with  ten  doUars  costs 
and  disbursements.  No  0|Hnion.  All  con- 
curred. 

Ralph  W.  Redding,  Respondent,  v.  The  Ameri- 
can Distributing  Company  and  Edmund  H. 
Garrison,  Appellants,  Impleaded  with  The 
Eastern  General  Bonded  Warehouse  Com- 
pany and  Others,  Defendants.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion.    All  concurred. 

William  Lindner,  Appellant,  v.  The  Brooklyn 
Heights  Railroad  Company,  Respondent. — 
Judgment  of  the  Municipal  Court  reversed 
on  argument,  with  costs  to  the  appellant,  and 
action  discoutUiued,  the  costs  or  the  appeal 
to  be  offset  against  costs  of  diacontinuaDca 
to  be  taxed.    All  concurred. 

James  L.  Kent,  as  Administrator,  etc.,  of  John 
E.  Kent,  Deceased,  Appellant,  v.  The  New 
York,  New  Haven  and  Hartford  Railroad 
Company,  Respondent.—  Judgment  reversed 
and  new  trial  granted,  costs  to  abide  tba 
event,  on  authority  of  Straus  v.  JVetc  Tork^ 
New  Haven  &  Hartford  R.  R.  Co.  (91  App. 
Div.  588).    All  concurred. 

William  H.  Lambert,  Respondent,  v.  Metropoli- 
tan Street  Railway  Conipany,  Appellant.— 
Judgment  and  order  affirmed,  with  costa 
No  opinion.  All  concurred,  except  Wood- 
ward, J.,  dissenting. 

Charles  J.  Edwards,  Respondent,  v.  CHara  L. 
Fisher,  Appellant.— Judgment  of  the  Su 
nidpal  Court  affirmed,  with  costs.  No  opin- 
ion.   All  concurred. 

Catharine  O'Meara,  as  Administratrix,  etc.,  of 
John  A.  O'Meara,  Deceased,  Respondent,  v. 
The  Brooklyn  Heights  iiailroad  Company, 
Appellant.—  Judgment  and  order  reversed 
and  new  trial  granted,  costs  to  abide  the 
event,  because  of  error  in  refusal  to  charge 
request  appearing  at  folio  805  of  the  printed 
case.    Alfconcurrod.  _    , 

The  People  of  the  State  of  New  York  ex  ret. 
Robert  Lefferts,  Respondent,  v.  George  B. 
McClelian  and  Others,  Compoaing  the  Koard 
of  Estimate  and  Apportionn.enc  of  the  City 
of  New  York.  Appellants.—  Order  affirmed, 
with  ten  dollars  costs  and  disbursements 
No  opinion.  All  concurred,  except  Bartlett 
and  Jenks,  JJ.,  who  dissented  upon  the 
ground  that  it  does  not  appear  that  the  reso- 
lution of  the  kxsal  board  of  Flatbush  has 
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ever  been  presented  to  the  existing  board  of 
estimate  and  apportionment;  but  being  of 
the  opinion  that  if  it  had  been  so  presented 
the  order  below  would  liave  been  proper. 
Jacob  Levin,  an  Infant,  by  Marcus  Levin,  his 
Guardian  ad  Litem,  Respondent,  v.  Allison 


Dodd  and  Others,  Copartners,  Doing  Busi- 
ness under  the  Name  and  Style  of  Hudson 
Goal  Companv.  Appellants,  Impleaded  with 
George  F.  Hills,  Defendant.—  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


Third  Department,  March,  1904. 

John  J.  Soott,  Respondent,  v.  The  Interna- 
tional Paper  Company,  Appellant.— Judg- 
ment ana  order  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide 


event.—  Appeal  by  defendant  from  a  Judg- 
ment entered  in  the  cleric's  office  of  Wash- 
ington county  on  the  6th  day  of  March, 
19w,  and  from  an  order  denying  a  motion 
for  a  new  trial,  entered  in  said  clerk's  office 
on  the  4th  day  of  March,  190B.  The  action  is 
brought  to  recover  damages  for  the  defend- 
ant's failure  to  use  reasonable  diligence  In 
unloading  theplaintiff^s  cargo,  shipped  to  the 
defendant  at  Fort  Edward,  N.  Y.  upon  the 
JMthday  of  November,  1901,  the  plaintiff's 
boat,  loaded  with  pulp  wood  for  the  defend- 
ant, reached  Fort  Edward.  Upon  the  morn- 
ing of  the  twenty-fifth  the  plaintiff  reported 
to  the  defendant  that  he  was  there  ready  to 
unload.  Upon  the  twenty-eighth  of  Novem- 
ber the  canal  was  frozen  solid,  and  no  boats 
were  thereafter  unloaded.  The  plalntUf^s 
claim  is,  that  in  violation  of  his  rights,  two 
scows,  which  arrived  after  the  plaintiff, 
were  permitted  to  be  unloaded  before  the 
plaintifC,  and  tliat  by  reason  thereof  his 
boat  was  frozen  in  with  its  load  on.  He  re- 
covered a  verdict  of  fifty-three  dollars  and 
fifty  cents  for  damages  sustained  under 
these  circumstances,  and  from  the  judg- 
ment the  defendant  appeals.— 
8icrrH,J.:  It  is  not  claimed  that  the  defendant 
Is  responsible  for  any  damage  caused  by  the 
freezing  of  the  canal  alone.  If  the  plaintifTs 
boat  had  been  unloaded  in  its  regular  turn, 
it  would  still  have  been  frozen  in  before 
reaching  any  other  destination.  The  only 
damage  which  the  plaintiff  can  here  recover 
is  the  damage  which  the  plaintiflT  suffered 
by  reason  of  the  fact  of  the  boat  being  frozen 
in  with  the  load  an.  It  appears  that  it  was 
universally  necessary  to  nave  boats  calked 
in  the  spring  to  prevent  leakage,  whether 
they  be  frozen  in  with  the  load  on  or  free  from 
the  load.  The  only  evidence  of  damage  here 
is  that  it  cost  seven  dollars  and  fifty  cents  to 
have  the  boat  calked  at  Fort  Edward  in  the 
spring,  and  that  it  cost  about  forty-one  dol- 
lars to  have  certain  repairs  made  at  White- 
hall. There  is  no  evidence  in  the  case  that 
those  repairs  made  at  Whitehall  were  re- 
pairs made  necessary  by  the  freezing  in  of 
the  boat  with  the  load  on,  and  there  is  no 
evidence  that  the  calking  which  was  done  at 
Fort  Edward  was  any  more  than  would 
have  been  required  nad  the  boat  been 
frozen  in  unloaded.  Without  such  proof 
the  plaintiff  would  seem  to  have  failed  to 


have  established  any  damage  for  which  the 
defendant  here  is  legally  Mable.  I  am  un- 
able to  see  how  the  evidence  as  to  the  rental 
value  of  canal  boats  in  the  winter  time  in 
New  York  city  could  be  of  any  assistance  to 
the  jury  in  ascertaining  the  damage  prop- 
erly chargeable  to  the  defendant.  For  fail- 
ure of  proof,  therefore,  of  damages  for  the 
claimed  negligent  act  of  the  defendant  the 
plaintiff  must  be  deemed  to  have  failed  to 
nave  established  his  cause  of  action,  and  the 
Judgment  and  order  must  be  reversed.  All 
concur»*ed. 


The  Albany  County  Bank,  Respondent,  v.  The 
People's  Co-operative  Ice  Company,  Appel- 
lant, Impleaded  with  Edward  McGabe,  De- 
fendant. (Action  No.  2.)— Judgment  and 
order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  on  opinion 
in  Albany  County  Bank  v.  People's  Ice  Co., 
No.  1  (ante,  p.  47).  All  concurred,  except 
Chester,  J.,  dissenting. 

William  A.  Gray  and  Others,  Respondents,  v. 
York  State  Telephone  Company,  Appellant, 
Impleaded  withlhe  Eastern  Electrical  Con- 
struction Company.  (Memorandum.)- 
Judgment  affirmed  on  opinion  in  Oray  v. 
York  State  Telephone  Co.  One  bill  of  costs 
only  allowed  in  this  case  and  in  the  case  of 
Oray  v.  York  State  Telephone  Co.  Cante, 
p.  ^).— Judgment  unanimously  affirmed, 
without  costs,  on  opinion  in  Oray  v.  York 
State  Telephone  Co.  (ante,  p.  B9). 

John  Bellegarde  v.  Union  Bag  and  Paper 
Company.—  Motion  for  leave  to  go  to  Court 
of  Appeals  granted. 

Joseph  B.  Besant,  Appellant,  v.  The  Glens 
Falls  Insurance  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  All  concurred, 
except  Houghton,  J.,  dissenting. 

William  H.  Barnard,  Appellant,  v.  Austin  S. 
Bump  and  Frank  S.  Bump,  Respondents.— 
Judgment  affirmed,  with  costs.  No  opinion. 
All  concurred. 

Alfred  O.  Dunk  v.  Eliza  Dunk,  as  Executrix, 
etc.,  of  Alfred  Dunk,  Deceased.— Motion 
granted,  and  case  set  down  for  March  ninth 
for  argument. 

Mary  L.  Decker,  Respondent,  v.  Hiram  Kells, 
Individually  and  as  Guardian  of  the  Person 
and  Estate  of  Mary  L.  Decker,  Appellant.— 
Judgment  unanimously  affirmed,  with  costs. 
No  opinion. 

Jennie  Francis,  Respondent,  v.  Edmund 
Albright,  Appellant.— Judgment  affirmed, 
with  costs.    No  opinion.    All  concurred. 

A.  E.  Henry  and  Elmer  E.  Stanton,  Respond- 
ents, V.  Elizabeth  Heydom  and  Rebecca 
Heydom  Bulson,  Appellants.-  Order  unani- 
mously affirmed,  wftn  ten  dollars  costs  and 
disbursements.    No  opinion. 

William  H.  Knibbs,  Appellant,  v.  Jennie 
Mosher  Eggers  and  (jtners,  Respondents, 
and  Bertha  Knibbs,  Defendant.— Judgment 
unanimously  affirmed,  with  costs.  No 
opinion. 

In  the  Matter  of  the  Application  of  the  Fidelity 
and  Deposit  Company  of  Mar>'land,  Appel- 
lant, for  Leave  to  Commence  an  Action 
against  George  H.  Stevens,  as  Committee  of 
the  Person  and  Estate  of  Nancy  C.  W^ar- 
ner,  an  Incompetent,  Respondent.— Motion 
granted. 

Flora  A.  Miller,  as  Administratrix,  etc.,  of 
Elmore  H.  Miller,  Deceased,  Appellant,  v. 
The  Lehigh  Valley  Railroad  Company,  Re- 
spondent—Judgment and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 

Royal  P.  Mead,  Appellant,  v.  Jonathan  M. 
Coolidge  and  Louis  M.  Brown,  as  Executors 
and  Trustees  of  the  Last  Will  and  Testament 
of  (}eorge  W.  Lee,  Deceased,  and  as  Execu- 
tors, etc.,  of  James  Lee,  Deceased,  and 
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Others,  RespondenU.— Judgment  unani- 
mously affirmed,  with  oosts.    No  opinion. 

Delia  filoore.  Respondent,  ▼.  George  H.  Fuller, 
Appellant.— Judgment  affirmed,  with  costs. 
No  opinion.    All  concurred. 

Frederick  W.  Meraereau,  Appellant,  ▼.  Diana 
Camp,  Individually  and  as  BurriTlng  Execu- 
trix, etc.«  of  Qeoree  W.  Mersereau,  Deceaaied, 
Respondent,  Impleaded  with  Ida  Bell  Merse- 
reau.— Judgment  unanimously  affirmed, 
with  costs.    No  opini(»i. 

Elizabeth  Niles,  Respondent,  y.  Hawley  MlUer, 
Appellant—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All 
concurred. 

Payne  Company,  Appellant,  y.  Richard  W. 
Pratt,  Respondent.— Judgment  unanimously 
affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
The  New  York  Central  and  Hudson  River 
Railroad  Company  v.  The  Board  of  Railroad 
Commissioners  of  the  State  of  New  York 
and  Ashley  W.  Cole  and  Others,  Being  the 
Members  Thereof,  and  Monroe  County  JSlec- 
tric  Belt  Line  Company.— Determination 
unanimously  confirmed,  with  fifty  dollars 
oosts  and  disbursements.    No  opinion. 

Benjamin  C.  Riley  v.  The  Village  of  Ballston 
Spa.—  Motion  granted. 

Myron  J.  Randall,  Appellant,  y.  The  Delaware, 
Lackawanna  and  Western  Railroad  Com- 
pany. Respondent— Judgment  and  order 
unanimously    affirmed,     with    costs.     No 


opinion.  Houghton,  J.,  not  sitting. 
Joseph  B.  Talbott,  Respondent,  v.  Russell 
Shear,  Appellant—  Motion  denied  upon  ap- 
pellant paying  defendant,  within  ten  days 
from  the  service  of  this  order,  ten  dollars 
costs  of  this  motion  and  ten  dollars  term 
fee.  In  case  of  failure  to  pay  the  same  mo- 
tion granted,  with  ten  dollars  costs. 


Madison  B.  Tripp,  Respondent,  v.  David  S. 
Booth,  Appellant.— Judgment  affirmed,  with 
oosts.    No  opinion.    All  concurred. 

Seymour  C.  Armstrong,  Respondent,  v.  Mary 
A.  LoveLand  and  Hollis  Loveland,  Appel* 
lants,  Impleaded  with  Others.— Order  af- 
firmed, without  costs.  No  opinion.  All 
concurred. 

CUirissa  Weatherwax  Conkling.  Respondent, 
v.  John  T.  Weatherwax,  Defendant  Hannah 
M.  Hidley,  Appellant:  Emily  A.  Tompkins, 
Respondent,  and  Others,  Defendants.— 
Motion  denied. 

Delina  Qirard,  as  Administratrix,  etc.  v. 
International      Pulp      Company.—  Motion 


Herbert  T.  Jennings,  as  Receiver  of  the 
Oneonta,  Cooperstownand  Richfield  Springs 
Railway  Company,  Respondent,  y.  Morton 
C.  Nichols  ana  Others,  Appellants.—  Appeal 
dismissed  on  stipulation,  without  costs. 

In  the  Matter  of  the  Charges  against  Alonzo 
A.  Burby,  an  Attorney  of  the  Supreme 
Court  of  the  State  of  New  York.—  Report 
of  referee  confirmed,  and  said  Alonzo  A. 
Burby  is  suspended  from  practice  as  an 
attorney  and  counselor  at  law  for  the 
period  of  two  years. 

In  the  Matter  of  the  Application  of  George  H. 
Morrison  to  Be  Restored  to  Practice  as  an 
Attorney  and  Counselor  at  Law  under  Sec- 
tion 87  of  the  Code  of  Civil  Procedure.— 
Motion  denied.    Chester,  J.,  dissenting. 

Julian  Phettepaoe  v.  Smith  LAne.— Motion 
granted,  without  costs. 

Town  of  Palatine  and  Others  v.  Water  Supply 
Company  and  Others,— Motion  granted. 

Jabes  Clews,  as  Administrator  of  William  J. 
Clews,  Deceased,  v.  The  Union  Bag  and 
Paper  Company.^  Motion  denied. 
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The  Engineer  Company,  Appellant,  v.  Jacques 
Senn,  Respondent.  (Action  No.  2.p— Order 
reversed  and  motion  granted  to  the  extent 
stated  in  opinion,  without  costs  of  appeal.— 
Appeal  from  an  order  denying  a  motion  for 
a  bill  of  particulars.- 

Pbb  Curiam  :  The  plaintiff  is  entitled  to  the 
particulars  of  the  demand  contained  in  the 
eth  clause  of  the  answer,  stating  the  persons 
employed  by  the  defendant  to  do  the  work 
therein  alleged  and  the  necessary  materials 

{>rocured  by  the  defendant,  which  are  al- 
eged  to  amount  to  the  sum  of  $1,062.85.  The 
plaintiff  can  have  no  knowledge  of  persons 
employed  by  the  defendant,  or  the  materials 
procured  by  him  in  the  pei'f  ormanoe  of  the 
plaintiff '8  obligations,  and  to  that  extent  the 
motion  should  have  been  granted.  In  other 
respects  we  think  the  application  was  prop- 
erly denied.  The  order  should  be  reversed 
and  the  defendant  required  to  furnish  a  bill 
of  particulars,  as  above  indicated,  without 
costs  of  this  appeal.  Present  —  Van  Brunt, 
P.  J.,  Patterson,  Ingrahara,  Hatch  and  Laugh- 
Un,  JJ. 
Charles  R.  Ross,  Respondent,  v.  Bayer-Gard- 
ner -  Hlmes  Company,  Appellant.  —  Order 
modified  as  directed  in  memorandum,  and 
as  modified  affirmed,  without  costs.— Appeal 
from  an  order  of  the  Special  Term  granting 
the  plaintiff's  motion  for  leave  to  amend  the 
complaint.— 

Per  Curiam  :  The  order  should  be  modified 
by  requiring  the  plaintiff  as  a  condition  for 
the  service  of  the  amended  complaint  to  pay 
to  the  defendant  all  costs  in  the  action,  ex- 


cept a  trial  fee  for  the  trial  at  which  a  Juror 
was  withdrawn,  the  court  having  imposed 
the  payment  of  such  trial  fee  upon  the 

Slaintiff  as  a  condition  for  allowing  the  with- 
rawal  of  the  Juror,  and  as  tlms  modified  the 
order  should  be  affirmed,  without  costs  of 
this  appeal.  Present  — Van  Brunt  P  J., 
Patterson,  Ingraham,  Hatch  and  Laugh- 
lln,  JJ. 
John  Wanamaker  and  Others,  Respondents,  v. 
Rot>ert  H.  Megraw,  Appellant— Judgment 
and  order  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event.—  Appeal  from 
a  Judgment  entered  upon  a  verdict  directed 
by  the  court,  and  from  an  order  denying  a 
motion  for  a  new  trial.— 
Pattkrson,  J.:  This  action  was  brought  to 
recover  a  sum  of  money  which  the  plaintiffs 
claim  they  paid  to  or  for  the  use  of  the  de^ 
fendant.  There  is  no  dispute  as  to  the  valid- 
ity of  that  claim;  but  the  defendant  set  up 
in  his  answer  a  counterclaim  arising  upon  a 
contract  alleged  to  have  been  made  with  cMie 
Sidney  VV.  Rice,  an  agent  or  representative 
of  the  plaintiffs.  It  was  a  contract  of  em- 
ployment for  one  year,  and  the  defendant 
alleges  that  by  its  terms  he  was  to  be  paid  a 
salary  of  $6,000;  '*  four  thousand  dollars  to 
be  drawn  during  said  year  and  one  thou- 
sand dollars  at  the  end  of  said  year, 
provided  that  the  defendant  remain  with 
the  plaintiffs  during  the  whole  of  said  term 
and  faithfully  perform  his  duties.''  This  al- 
leged contract  was  made  in  June,  1889.  Rice 
was  an  employee  of  the  plaintiffo  and  bad  or 
was  to  have  charge  as  manager  of  the  dress- 
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ffoodfl  department  of  a  store  in  the  city  of 
Philadelphia  of  which  they  were  the  pro- 

Brietore.  It  appears  in  evidence  that  In 
[ay,  1889,  one  of  the  plaintiffs  engaged  Bice 
to  be  a  buyer  and  seuer  of  mew^nandise,  to 
employ  help  and  look  after  the  general  con- 
duct of  the  business  of  his  department. 
According  to  Rice's  testimony,  which  seems 
to  be  confirmed,  **the  arrangement  was 
made  to  come  on  July  1st,  following."  On 
the  14th  of  June.  1889,  Rice  had  a  conversa- 
tion with  the  defendant  in  Chicago  and  told 
him  of  the  arrangement  which  he  (Rice)  had 
made  to  take  up  the  department  as  manager 
and  that  he  would  like  to  employ  the  de- 
fendant as  an  assistant;  and  he  CRice) 
agreed  to  get  for  the  defendant  a  drawing 
account  of  f4,000,  and  if  he  stayed  with  and 
did  his  business  as  he  should  do  it  and  did  it 
well,  he  (Rice)  would  see  to  it  that  the  de- 
fendant got  another  thousand  dollars  at  the 
end  of  the  year.  It  is  shown  that  between 
May  and  the  Ist  of  July,  1889,  Rice  had  no 
communication  with  either  of  the  plaintiffs 
and  that  he  did  not  see  the  defendant  again 
until  they  met  in  Philadelphia  about  July 
first.  Rice  did  not  then  inform  either  of  the 
plaintiffs  that  any  other  contract  had  been 
made  with  Megraw  than  to  pay  S^OOO  a 
year.  Nothing  was  said  about  the  addi- 
tional thousand  dollars  to  be  paid  at  the 
end  of  the  year;  but  Megraw  entered  upon 
the  employment,  remained  for  a  year: 
and  drew  from  the  plaintiffs  a  salary  of 
94,000.  It  is  not  disputed  that  he  re- 
mained all  the  year  and  faithfully  per- 
formed all  his  duties.  No  other  contract 
of  employment  of  the  defendant  was  ever 
made  than  the  one  made  with  Rice.  The 
defendant  entered  upon  his  service  to  the 
plaintiffs  under  that  agreement  and  there  is 
no  doubt  that  his  services  were  satisfactory. 
At  the  conclusion  of  the  trial  the  court  dis- 
missed the  counterclaim  and  directed  a  ver- 
dict for  the  amount  claimed  by  the  plain- 
tiffs. In  dismissing  the  counterclaim,  the 
court  held  that  the  arnmgement  between 
Rice  and  the  defendant  was  made  before 
the  agency  of  Rice  became  effective  and 
that  it  further  appeared  from  the  evidence 
that  the  arrangement  referred  to  was  merely 
a  tentative  one;  and  for  these  reasons, 
among  others  not  stated,  the  motion  to  dis- 
miss the  counterclaim  was  granted.  The  ar- 
rangement was  an  absolute  one.  It  was  co 
pay  $4,000  absolutely  for  the  year's  service, 
and  if  the  defendant  remained  during  the 
vear  and  performed  his  services  faithfully, 
he  was  to  receive  an  additional  $1,000.  The 
only  question  in  the  case  is  as  to  the  au- 
thority of  Rice  in  June,  1889.  to  make  the 
contract  for  this  additional  $1,000.  The  de- 
fendant entered  into  the  emplo3rment  and 
service  of  the  plaintiffs  on  the  first  of  July, 
and  satisfactorily  performed  the  duties  re- 

3uired  of  him  during  the  year;  and  that  was 
one  under  no  other  arrangement  than  that 
entered  into  between  Rice  and  the  defend- 
ant in  June.  The  court  evidently  held  upon 
the  evidence  presented  that  although  Rice 
made  the  contract  for  $5,000  with  the  defend- 
ant, he  had  no  authority  to  do  so  in  June. 
1889,  because  Rice's  own  employment  did 
not  begin  until  July  first,  and  that  if  there 
were  a  ratification  of  a  contract  by  the  sub- 
sequent acceptance  of  the  defendant's  serv- 
ices by  the  plaintiffs,  it  would  only  extend 
to  so  much  of  the  contract  as  was  disclosed 
to  the  plaintiffs,  namely,  an  agreement  to 
pay  the  defendant  the  sum  of  $4,000  a  year, 
without  reference  to  the  additional  $1,000. 
It  seems  to  us  from  the  evidence  that  al- 
though Rice's  actual  service  to  theplaintiffs 
was  not  to  begin  until  July  1, 1889,  yet  he 


had  authority  to  arrange  for  the  conduct  of 
the  business  of  the  department  of  which  he 
was  to  take  charge;  and  that  authority  was 
recognized  by  the  acceptance  of  Megraw  as 
one  of  the  employees  in  that  department. 
But  the  case  does  not  depend  upon  ratifica- 
tion. Rice  was  employed  as  a  manager  of  a 
department  and  his  duties  in  connection 
therewith  were  to  begin  on  the  first  of  July. 
He  had  the  ostensible  authority  to  arrange 
for  that  department  so  that  it  would  become 
effective  and  business  could  be  done  in  it  on 
the  first  of  July,  nothing  appearing  In  the 
evidence  to  the  contrary.  Rice  testifies  that 
he  was  authorized  to  hire  help.  He  says  that 
in  a  conversation  with  Mr.  Thomas  wana- 
maker  in  the  month  of  May,  1889,  with  re- 
spect to  his  taking  charge  of  £he  department, 
**  I  told  him  that  I  would  come  there  and  do 
it  under  certain  conditions;  the  conditions 
were  I  should  be  buyer  of  merchandise, 
and  the  seller  of  merchandise  in  those  de- 
partments, have  the  employment  of  their 
help  and  look  after  the  general  conduct  of 
the  business.  I  mentioned  all  these  things 
at  that  time."  In  dismissing  the  counter- 
claim, the  learned  court  below  apparently 
relied  upon  the  case  of  Rathbun  v.  Snow 
(12B  N.  Y.  848)  in  which  it  was  held  that  the 
mere  appointment  of  an  agent  by  words  in 
prcBsentty  but  having  reference  to  a  busi- 
ness to  be  entered  upon  at  some  future  day, 
does  not  confer  upon  such  agent  authority 
in  the  interim  to  bind  the  principal.  That 
was  a  case  in  which  the  agency  was  not  ab- 
solute, but  according  to  the  intention  of 
both  of  the  parties  to  the  contract  was  pro- 
visional, in  the  sense  that  it  was  not  to  com- 
mence until  a  certain  time  and  after  certain 
things  had  been  done.  But  here,  according 
to  the  testimony  of  Rice,  if  it  is  to  be  be- 
lieved, power  to  employ  assistants  was  given 
him  and  there  is  nothing  shown  from 
which  it  could  be  inferred  that  that  power 
was  not  to  be  exercised  until  after  the  first 
of  July.  It  seems  to  us,  that  In  this  case  the 
authority  was  given  to  Rice,  according  to  his 
testimony,  to  have  the  department  organ- 
ized so  that  the  business  could  be  carried  on 
from  the  first  of  July,  which  was  the  very 
day  upon  which  the  defendant  entered  into 
the  employment  of  the  plaintiffs  and  was 
recognized  as  their  employee  under  a  con- 
tract which  had  been  made  with  Rice  and 
under  no  other  arrangement.  The  Judgment 
and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the 
event.  O'Brien  and  McLaughlin,  JJ.,  con- 
curred; Van  Brunt,  P.  J.,  and  Ingraham,  J., 
concurred  in  result. 

Van  Brunt,  P.  J.  (concurring):  I  concur 
in  the  result  of  Mr.  Justice  Patterson's 
opinion.  I  do  not  think  that  Rice  had 
any  power  to  make  any  contract  with 
Megraw  prior  to  the  first  of  July,  but  he 
having  agreed  with  Megraw  as  to  the  terms 
of  an  employment  to  begin  on  the  first 
of  July,  and  he  (Megraw)  having  as  the  re- 
sult of  such  agreement  gone  into  the  em- 
ployment on  that  date  and,  such  emplojrment 
oeing  accepted  by  Rice  and  Megraw,  having 
continued  In  such  employment  during  the 
year,  the  necessary  implication  arises  that 
the  terms  of  such  employment  on  July  first 
were  those  which  had  been  agreed  upon  be- 
tween Rice  and  Megraw,  altnough  at  the 
time  when  the  original  agreement  was  en- 
tered into  Rice  had  no  power  to  make  the 
contract  of  employment.  An  enforcible 
contract  of  employment  was  made  on  the 
first  day  of  July  and  it  referred  back  for  its 
terms  to  the  agreement  previously  made. 
The  Jennie  Clarkson  Home  for  Children,  Re- 
spondent, V.  Miasouri,  Kansas  and  Texas 
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Bailwav  Company,  Apptllant,  Respondent, 
and  Robert  Qibson,  as  (ieneral  Partner  of  the 
Limited  Partnership  of  H.  Knickerbacker  & 
Co.,  Appellant.— Judgment  affirmed,  with 
costs.— Appeal  from  a  judgment  entered 
upon  the  decision  of  the  court  at  Special 
Term.— 

Inorjlham,  J.:  The  questions  presented  upon 
this  appeal  are  the  same  as  those  determined 
in  the  case  of  Clarkaon  Home  v.  Chesapeake  dt 
Ohio  B.  Co.  (ante,  p.  491),  and  for  the  reasons 
stated  in  that  case  the  judgment  appealed 
from  should  be  modified  by  requiring  the 
Missouri,  Kansas  and  Texas  Railway  Com- 
pany to  restore  to  the  plaintiflT  the  bonds 
which  it  has  illegally  transferred,  or  in  de- 
fault of  the  delivery  of  such  bonds  to  the 
plalntifT,  the  plaintiff  should  have  judgment 
for  the  value  of  the  bonds  as  found  by  the 
court^  with  interest,  and  that  the  defendant 
the  Missouri,  Kansas  and  Texas  Railway 
Company  is  entitled  to  judgment  against  the 
defendant  Gibson  for  the  amount  that  it  Is 
required  to  pay  to  the  plaintiff  as  the  value 
of  the  bonds,  with  interest  thereon,  and  as 
modified  the  judgment  should  be  affirmed, 
with  costs  to  the  plaintiff.  Van  Brunt,  P.  J., 
concurred  in  result. 

Hatch,  J.  ^concurring) :  I  concur  in  the 
opinion  of  Mr.  Justice  Ingraham  so  far  as  it 
disposes  of  the  question  arising  between  the 
railway  company  and  the  plaintiff,  and  also 
between  the  railway  company  and  Qibson. 
I  also  think  that  the  plaintiff  is  entitled  to 
the  judgment  which  it  has  obtained  against 
Gibson.  The  form  which  the  trial  of  the  ac- 
tion assumed  conferred  authority  upon  the 
court  to  award  any  relief  which  the  facts 
warranted  ;  and  as  it  appeared  that  the  de- 
fendant Gibson  could  be  made  liable  for  a 
conversion  of  the  proceeds  of  the  Ix^nds,  it 
was  proper  tor  the  court  to  award  the  judg- 
ment against  him  which  it  did.  I  am,  there- 
fore, for  the  affirmance  of  the  judgment  in 
its  entirety.  The  Judgment  shoula  be  af- 
firmed, with  costs.  Van  Brunt,  P.  J.,  and  In- 
fraham,  J.,  dissented  as  to  defendant  Gibson. 
ATTBRSON  and  Lauohlin,  JJ.  (concurring): 
We  concur  in  the  opinion  of  Mr.  Justice 
Ingraham,  except  so  far  as  the  liability  of 
the  defendant  Gibson  to  the  plaintiff  is  con- 
cerned, and  with  respect  to  tnat  we  concur 
in  the  opinion  of  Mr.  Justice  Hatch. 
The  Jennie  Clarkson  Home  for  Children,  Re- 
spondent, V.  Union  Pacific  Railroad  Com- 
pany, Appellant,  Respondent,  and  Robert 
GibsoD,  as  General  Partner  of  the  Limited 
Partnership  of  H.  Knickerbacker  &  Co.,  Ap- 
pellant.—Judgment  affirmed,  with  costs.— 
Appeal  from  a  judgment  entered  upon  the 
decision  of  the  court  at  Special  Term.— 
IKGRAHA.M,  J. :  The  questions  presented  in 
this  case  are  the  same  as  those  determined 
in  the  case  of  Clarkson  Home  v.  Chesapeake 
dt  Ohio  R.  Co.  (ante^  p.  491).  The  Judgment 
in  this  case,  however,  gave  to  the  plaintiff  a 
Judgment  against  the  defendant  Union 
Pacifio  Railroad  Company  and  Robert  Gib- 
son, as  general  partner  of  the  limited  part- 
nership of  H.  Knickerbacker  &  Co.  For  the 
rea.soQ8  stated  in  the  case  of  Clarkson  Home 
▼.  Chesapeake  dt  Ohio  R.  Co.  we  have  reached 
the  conclusion  that  the  plaintiff  is  not  en- 
titled to  judgment  against  the  defendant 
Gibson,  and  the  judgment  must^  therefore, 
be  reversed  as  to  Gibson  and  the  complaint 
dismissed,  with  costs  to  Gibson  against  the 
plamtlff.  The  judgment  against  the  Union 
Pacific  Railroad  Company  is  affirmed,  with 
costs  to  the  plaintiff  against  the  Union 
Pacific  Railroad  Company.  Van  Brunt,  P. 
J.,  concurs  in  result 

Hatch,  J. :  I  concur  in  the  opinion  of  Mr. 
Justice  Ingraham,  so  far  as  it  dispoaes  of  the 


question  arising  between  the  railroad  com- 
pany and  the  plaintiff.  I  also  think  tbat  the 
plaintiff  is  entitled  to  the  judgment  which 
It  has  obtained  against  Gibson.  The  form 
which  the  trial  of  the  action  assumed  con- 
ferred authority  upon  the  court  to  award 
any  relief  which  the  facts  warranted:  and  as 
it  appeared  that  the  defendant  Gibson  oouM 
be  made  liable  tor  a  conversion  of  the  pro- 
ceeds of  the  bonds,  it  was  proper  for  the 
court  to  award  the  judgment  against  him 
which  it  did.  I  am.  therefore,  for  the  af- 
firmance of  the  Judgment  in  its  entirety. 
The  judgment  should  be  affirmed,  with  costs. 
Patticrson  and  Lauohlin,  JJ.  ^concurring): 
We  concur  in  the  opinion  of  Mr.  Jusliceln- 
graham,  except  so  far  as  the  liability  of  the 
defendant  Gibson  to  the  plaintiff  is  coo- 
oemed.  and  with  respect  to  that  we  ooncar 
in  the  opinion  of  Mr.  Justice  Hatch. 
Amelia  S.  Meinrenken,  as  Administratrix,  etc, 
of  Gustave  D.  Meinrenken,  Deceased,  Re- 
spondent, V.  The  New  York  Central  and 
Hudson  River  Railroad  (Company,  Appellant. 
~  Judgment  and  order  reversed,  new  trial 
ordered,  costs  to  appellant  to  abide  evoxt.- 
Appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury  for  $95,000,  and  also  from 
an  order  denyine  a  motion  for  a  new  triaL— 
Inobaham,  J. :  Upon  a  former  appeal  from  a 
Judgment  in  this  action  in  favor  of  the  plain- 
tiff (81  App.  Div.  183)  the  Judgment  was 
reversed  and  a  new  trial  ordered.  Upon  the 
new  trial  the  plaintiff  again  obtained  a 
verdict,  from  which  the  defendant  appeals. 
The  locality,  the  nature  of  the  accident  and 
the  testimony  to  sustain  the  plaintiff^s  action 
are  detailed  in  the  opinion  upon  the  former 
appeal.  It  was  there  held  that  the  verdict  was 
against  the  weight  of  evidence,  both  as  to 
the  negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff's 
intestate.  The  tracks  of  the  Hudson  river 
railroad  are  located  between  Twelfth  avenue 
and  the  river.  Twelfth  avenue  does  not  here 
appear  to  be  graded,  curbed  or  paved  above 
One  Hundred  and  Thirty-fourth  street  nor 
had  One  Hundred  and  Thirty-fourth  street 
been  laid  out  west  of  Twelfth  avenue.  There 
was.  however,  a  paved  roadway  about  thirty 
feet  in  width  that  crossed  the  railroad  tracks 
and  furnished  access  to  the  river  from 
Twelfth  avenue,  which  had  been  in  use  for 
two  or  three  years  prior  to  the  accident. 
The  two  center  tracks  of  the  defendant  are 
used  for  passing  trains,  while  the  east  and 
west  tracks  were  used  for  th«  storage  of 
freight  cars.  On  the  west  of  the  tracks  there 
was  a  roadway  extending  north  from  One 
Hundred  and  Thirty-fourth  street,  about 
sixtv  feet  in  width,    sight  or  teti  feet  of  this 


roadway  was  paved,  and  it  was  used  bv 
wagons  and  pedestrians  in  goingto  a  dock 
at  the  foot  of  One  Hundred  and  Thirty-fifth 


street.  There  was  a  garbage  dump  at  the 
foot  of  One  Hundred  and  Thirty-fourth 
street  and  this  paved  roadway  seems  to  have 
been  principally  used  to  furnish  access  to 
the  garbage  dock  and  to  remove  freight 
from  freight  cars  standing  on  the  sidetrack. 
There  was  no  fiagman  stationed  at  One 
Hundred  and  Thirty-fourth  street,  the  man 
stationed  there  during  the  day  leaving  at 
six  o'clock,  and  there  were  nojEatee  at  the 
crossing  at  One  Hundred  and  Tnirty-fourth 
street  and  no  electric  bells.  About  nine 
o*clock  on  the  night  of  July  90, 1901,  a  freight 
train  was  going  north  upon  the  east^iy  of  the 
middle  tracks,  and  a  passenger  train  was  fco- 
Ing  south  on  the  westerly  of  the  middle  tracks, 
the  engine  of  the  passenger  train  passing 
the  caboose  of  the  freight  train  at  One 
Hundred  and  Thirty-first  street.  There  was 
a  clubhouse   south  of  One  Hundred   and 
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Thirty-eighth  street,  on  the  Hudson  river, 
west  of  the  defendant's  tracks.  Upon  the 
night  of  Juiy  SO,  1901,  one  Oonnett  and  plain- 
tiflrs  intestate,  who  were  members  of  the 
club,  left  the  clubhouse  shortly  before  nine 
o'clock  and  walked  down  towards  One  Hun- 
dred and  Thirty-fourth  street.  Though  it 
was  a  dark  night,  thev  were  visible  for  fifty 
feet  after  leaving  this  clubhouse.  After 
they  left  the  clubhouse  the  passenger  train 
going  south  passed.  It  was  going  fast,  and 
the  freight  train  was  then  passing  it  going 
north.  This  passenger  train  was  a  regular 
train,  known  as  the  '*  Dolly,"  passing  the 
fishing  house  about  three  minutes  before 
nine  ovclock.  There  were  freight  cars  stand- 
ing on  both  the  east  and  west  side  tracks  on 
the  night  in  question,  and  upon  the  west 
track  They  extended  up  to  within  four  or 
five  feet  of  One  Hundred  and  Thirty-fourth 
Btreet.  The  passenfirer  train  had  at  least 
five  cars  that  were  lighted,  and  it  could  be 
seen  without  difficulty  as  it  approached. 
The  headlight  was  lighted,  but  the  glass  had 
apparently  become  smokr  or  dim.  This  ap- 
proaching train  was  yisible  900  feet  above 
the  clubhouse,  and  there  was  sufficient 
light  to  distinguish  a  man  800  feet  away. 
People,  in  goins  to  and  from  this  clubhouse, 
were  in  the  habit  of  either  walking  upon  the 
path,  to  the  west  of  the  tracks,  or  upon  the 
railroad  tracks.  Smith,  a  witness  who  was 
examined  for  the  plaintiff,  testified  that  he 
was  walking  up  the  track  towards  One  Hun- 
xlred  and  Thirty  fourth  street;  that  he  ar- 
rived  at  One  Hundred  and  Thirty-fourth 
street  at  half-past  eight  or  a  quarter  to  nine 
-o'clock;  that  he  then  saw  a  very  long  freight 
train  going  north;  that  he  stooa  at  the 
-southerly  side  of  the  One  Hundred  and 
Thirty- fourth  street  crossing  waiting  for  the 
freight  train  to  pass;  that  the  engine  of  tlie 
freight  train  was  ''pumping  pretty  hard. 
>and  there  was  rattling  of  the  bumpers;'' 
that  as  he  stood  there  he  looked  up  the 
track  and  saw  another  train  coming;  that 
he  then  saw  two  men  coming  up  behind  the 
standing  freight  car,  and  that  thev  got  over 
on  the  crossing;  that  these  men  looked  up 
the  south-bound  track;  that  the  witness 
looked  before  they  did;  that  when  he  looked 
at  the  two  men  he  did  not  see  anything  com- 
ing or  hear  any  whistle  or  bell  ringing;  that 
the  first  thing  ne  knew  he  felt  the  suction  of 
the  wind;  he  saw  it  was  the  ''Dolly  "  right 
on  top  of  him,  and  he  grabbed  the  bumper 
of  the  freight  train  with  his  right  hand,  the 
rail  that  is  on  the  side  of  the  step;  the  mov- 
ing freight  was  going  up  and  the  "  Dolly  " 
was  coming  down;  that  he  stood  on  the 
freight  car  until  the  "  Dolly  "  went  by,  and 
he  got  off,  half  way  between  One  Hundred 
and  Thirty-fourth  and  One  Hundred  and 
Thirty-fifth  streets,  and  walked  back  to  the 
crossing  again  and  came  across  a  dead  body 
lying  near  the  crossing.  On  cross-examina- 
tion he  said  he  stood  on  the  south  side  of  the 
One  Hundred  and  Thirty-fourth  street  cross- 
ing, between  the  north-bound  and  south- 
bound tracks;  that  up  to  the  time  he  felt  the 
suction  of  air  he  had  been  looking  at  the 
freight  train  all  the  while,  but  he  looked  up 
the  track  three  or  four  times  and  did  not  see 
anything;  that  he  saw  these  two  men  look 
up  the  track  and  he  looked  up  also:  that  he 
■saw  the  men  before  they  got  to  the  cross- 
ing; that  they  were  coming  on  the  crossing 
when  he  first  saw  them;  that  he  saw  them 
standing  on  the  south  side  of  the  crossing 
between  the  side  track  and  the  south-bound 
track;  that  the  last  time  he  saw  them  they 
were  standing  there;  that  it  was  so  dark  he 
•could  not  dLstinctly  see  the  position  they  occu- 
pied; that  they  were  five  or  six  feet  away,  but 


it  was  so  dark  he  could  not  tell  how  near  they 
were  standing  to  each  other,  but  he  could  see 
by  one  of  their  heads  which  way  they  were 
looking;  that  the  head  of  one  of  them  was 
turned  towards  One  Hundred  and  Thirty- 
eighth  street;  he  did  not  know  which  one 
was  looking  that  way;  that  as  the  freight 
train  went  by  there  was  a  good  deal  of 
smoke  coming  from  the  engine;  that  he 
could  see  the  cars  going  by  because  he  was 
near  enough  to  see  them,  but  in  other 
respects  he  could  not  see,  it  was  so  dark  and 
deiue.  From  this  evidence  is  it  possible  to 
find  that  the  dead  man,  whose  body  was 
found  five  or  more  feet  north  of  the  crossing, 
was  the  man  seen  upon  the  crossing,  or  that 
he  was  free  from  contributory  negligencef 
It  is  quite  evident  that  it  would  be  a  physical 
impossibility  for  the  body  of  a  man  who  was 
struck  by  a  south-bound  car  on  the  crossing 
to  be  afterwards  found  north  of  the  crossing. 
If  he  was  struck  down  where  he  stood,  he 
must  have  been  standing  where  his  body  was 
found,  and  while  it  is  quite  probable  that  the 
body  would  be  carried  along  with  the  train, 
it  is  inconceivable  that  It  would  have  been 
thrown  bv  the  train  back  in  the  direction 
from  which  the  train  was  coming.  The 
doo&BLsed  and  his  companion  were  familiar 
with  the  locality  and  with  the  fact  that  this 
passenger  train  passed  at  about  this  time. 
People  Yrom  this  clubhouse  were  in  the 
habit  of  walking  down  the  tracks  or  on  the 
road  west  of  the  track.  The  standing  freight 
cars  were  five  feet  or  less  from  the  crossing, 
and  a  person  to  get  on  the  track,  five  feet  or 
more  north  of  the  crossing,  would  necessarily 
have  had  to  walk  around  the  freight  car  and 
then  to  the  north.  It  is  much  more  prob- 
able, considering  the  location  of  the  freight 
car  and  the  place  in  which  the  body  of  the 
plaintiff's  intestate  was  found,  that  he  was 
walking  down  the  track  wlien  struck  by  the 
passing  train;  but  assuming  that  the  two 
men  were  the  ones  that  the  witness  Smith 
saw,  and  that,  notwithstanding  the  contra- 
dictions in  his  testimony,  he  did  see  two  men 
standing  on  the  crossing  west  of  the  south- 
bound track  shortly  before  the  train  came, 
they  were  then  in  a  position  of  safety,  wait- 
ing for  the  freight  train  upon  the  north- 
bound track  to  cross.  To  account  for  the 
accident,  assuming  Smith's  story  to  be  true, 
they  must  have  stepped  on  the  track 
directly  in  front  of  the  approaching  train 
and  walked  north  on  the  track.    The  passen- 

§er  train  could  be  seen  for  200  feet,  as  testi- 
ed  to  by  a  witness  for  the  plaintiff,  who  saw 
the  train  approaching  at  the  clubhouse.  It 
may  be  that  the  approaching  passenger 
train  was  at  One  Hundred  and  Thirty-fourth 
street  somewhat  obscured  by;  the  smoke  of 
the  freight  engine,  but  certainly  these  men 
were  not  Justified  in  stepping  in  front  of  the 
train  and  walking  north  on  the  track  in 
front  of  the  approaching  train  instead  of 
remaining  in  a  place  of  safety  off  the  track 
until  the  freight  train  had  passed.  Upon 
the  former  appeal  we  thought  that  a  verdict 
that  the  deceased  was  free  from  contributory 
negligence  was  clearly  against  the  weight  of 
evidencA,  and  I  cannot  see  that  this  evidence 
has  at  all  clianged  the  facts  upon  which  that 
conclusion  was  reached.  We  have  the  same 
situation  and  the  same  conditions.  Tliere  is 
nothing  to  explain  how  it  was  possible  for 
either  of  the  men  that  were  killed  to  have 
been  thrown  by  a  south-bound  train  a  dis- 
tance to  the  north  of  the  position  at  which  it 
Is  said  they  were  seen  Just  before  they  were 
struck,  and  to  sustain  this  verdict  the  jury 
must  have  been  justified  in  finding  that 
these  two  men,  standing  or  waiting  on  this 
railroad  track,  inith  a  passenger  train  about 
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due,  were  reUeyed  from  the  Imputation  of 
negligenoe.  I  cad  flnd  no  eyJdenoe  that 
would  justify  tuch  a  flndins ,  and  considering 
the  undisputed  fact  as  to  tne  position  of  the 
body  of  the  plalnttfrs  intestate,  it  is  appar- 
ent that  he  was  upon  the  (rack  ott  the  cross- 
inji;  when  struck,  and  under  conditions 
which  negative  the  finding  that  he  exercised 
any  care  in  assuming  the  position  that  he 
did  upon  this  track.  We  can  see  no  escape 
from  the  conclusion  that  the  plaintiff  failed 
to  show  that  the  deceased  was  free  from 
contributory  negligence.  It  follows  that  the 
Judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  Van 
Brunt,  P.  J.,  and  Laughlin,  J.,  concurred; 
Hatch,  J.,  dissented. 
William  Csatlos,  an  Infant,  by  John  Csatlos, 
his  Guardian  ad  Litem,  Kespondent»  v. 
Metropolitan  Street  Rail?ray  Company,  Ap- 
pellant.—Judgment  and  order  reversed, 
new  trial  ordered,  costs  to  appellant  to 
abide  event.—  Appeal  from  a  judgment  en- 
tered upon  the  verdict  of  a  jury  for  $16,000, 
and  from  an  order  denying  a  motion  for  a 
new  trial.— 

McLAnoHLiN,  J. :  Action  to  recover  damages 
for  personal  injuries  on  the  ground  that  the 
same  were  caused  by  defendant's  negligence. 
There  have  been  three  trials  and  two  previ- 
ous appeals  to  this  court.  The  tkcta  are  so 
fully  stated  in  the  opinions  delivered  on  the 
former  appeals  that  It  Is  unnecessary  to 
again  restate  them.  (70  App.  Dlv.  606;  78  id. 
685.)  On  the  first  trial  the  plaintiff  had  a 
recovery  which  was  reversed  by  this  court 
and  a  new  trial  ordered  on  the  ground  of  an 
error  in  the  charge.  On  the  second  trial 
plaintiff  again  had  a  recovery  which  was 
also  reversed  by  this  court  and  a  new  trial 
ordered  on  the  ground  that  the  verdict  was 
brought  about  either  by  the  refusal  of  the 
jury  to  follow  the  instructions  of  the  tried 
court,  or  else  was  the  result  of  prejudice  or 
misapprehension  of  the  issues  involved. 
On  the  third  trial  plaintiff  again  had  a 
recovery  and  the  defendant  has  again  ap- 
pealed. On  the  first  and  second  trials  the 
plaintiff  endeavored  to  prove  that  the  de- 
fendant was  negligent  not  only  in  the  opera- 
tion of  the  car  which  ran  over  the  plaintiff, 
but  also  in  having  it  equipped  with  a  de- 
fective brake.  On  the  Iiu't  trial,  however, 
the  question  as  to  the  defective  brake  was 
eliminated  and  the  plaintiff's  proof  as  to  the 
alleged  negligence  of  the  clefeodant  was 
confined  solely  to  the  operation  of  the  car. 
After  a  careful  consideration  of  all  the  evi- 
dence bearing  on  this  subject  I  am  unable  to 
find  any  justification  for  the  verdict.  This 
evidence  does  not  establish  defendant's 
negligence,  nor  does  it  permit  of  an  infer- 
ence that  an  ordinarily  prudent  man  would 
have  acted  under  the  circumstances  other- 
wise than  the  driver  of  the  car  did.  Indeed 
as  I  read  this  record  the  evidence  as  to  the 
operation  of  the  car  is  precisely  in  lefral 
effect  the  same  as  it  was  upon  the  first  trial, 
and  then  this  court  was  unanimously  of  the 
opinion  that  the  evidence  would  not  support 
a  finding  that  the  driver  of  the  car  did  not  do 
his  utmost  to  prevent  injury  to  the  plaintiff. 
Justice  O'Brien,  who  delivered  the  opinion  of 
the  court,  said:  *'  There  is  no  evidence  in  this 
record  to  support  a  finding  that  the  driver 
failed  to  do  his  utmost,  after  knowledge  that 
those  crossing  in  front  of  him  were  in  dan- 
ger, to  avert  the  accident."  It  is  true  that 
on  the  second  appeal  it  was  intimated  in  the 
opinion  delivered—  although  such  intimation 
was  not  necessary  to  or  involved  in  the  de- 
cision made  — that  the  evidence  as  to  the 
operation  of  the  car  had  been  so  far  changed 


on  the  second  trial  as  to  permit  a  finding  of 
negUgenoe.  The  same  justice  who  delivered 
the  nrst  opinion  said:  "An  examination  of 
the  record  discloses  that  the  testimony  now 
presented  upon  the  subject  of  the  operation 
of  the  car  by  the  driver  is  not  precisely  the 
same  as  it  was  on  the  prior  appeal.  Then 
the  driver  testified  that  he  first  saw  the  plain- 
tiff as  he  stood  in  the  middle  of  the  track 
five  feet  ahead,  and  he  at  once  put  on  the 
brake  and  separated  his  horses  and  tried  by 
shouting  to  avert  the  aociden  t.  On  this  trial 
he  testified  that  he  first  saw  the  plaintiff  and 
those  who  accompanied  him  while  they  were 
on  the  east-bound  track,  going  across  the 
street  with  the  evident  purpose  of  crossing 
in  front  of  him,  and  when  he  had  his  horsed 
heads  just  over  the  north-bound  Second  ave- 
nue track,''  and  at  that  time  he  judged  the 
varty  were  tan  or  twelve  feet  in  front  of  the 
horses.  The  difference  in  the  testimony  thus 
adverted  to  did  not  appear  on  the  laat  traaL 
The  driver  of  the  car  then  testified,  aa  he  did 
upon  the  first  trial,  that  he  first  saw  the 

guUntiff  when  the  women  who  were  with 
im  jumped  back  and  left  him  on  the  tracks, 
and  that  he  was  then  about  five  feet  from 
the  horses'  heads.  He  further  testified  — 
and  his  testimony  in  this  respect  is  not  con- 
tradicted —that  as  soon  as  he  saw  the  plain- 
tiff he  did  all  he  could  to  stop  the  car,  but 
was  unable  to  do  so  until  after  the  plaintiff 
was  knocked  down  by  one  of  the  horses  or 
the  whlffietree,  and  injured.  So  that  if  we 
give  to  the  testimony  of  the  driver  of  the 
car,  and  the  other  testimonv  bearing  upon 
the  operation  of  the  car,  all  the  force  tnat 
can  be  legally  given  to  it,  as  well  as  every  leeaX 
inference  which  can  be  drawn  from  it,  I  think 
it  fails  to  establish  fault  on  the  part  of  the 
driver  of  the  car,  or  that  the  plaintiff's  in- 
juries were  the  result  of  any  negligent  act  of 
the  defendant.  In  this  connection  it  will  be 
remembered  that  the  driver  reduced  the 
speed  of  the  oar  while  crossing  the  avenue  to 
between  three  and  four  miles  an  hour,  and 
that  as  soon  as  he  saw  the  women  accom- 
panying the  pUiintiff  approaching  a  place  of 
danger  he  warned  them  of  the  approach  of 
the  car  and  iu  ample  time  to  permit  them  to 
escape.  They  left  the  plaintiff  standing 
upon  the  tracks,  and  it  was  at  this  instant 
that  the  driver  for  the  first  time  saw  him, 
and  he  immediately  did  his  utmost  to  bring 
his  car  to  a  standstill  and  avoid  the  accident. 
There  is  no  question  of  excessive  speed  of  the 
car  presented,  and  the  only  possible  ground 
of  negligence  which  can  be  suggested  is  the 
faUure  of  the  driver  to  stop  the  car  before 
the  plaintiff  was  injured,  and  this  the  evi- 
dence shows  he  could  not  do.  The  testimony 
of  the  driver  of  the  car  is  dear  and  tlie  fact 
is  uncontradicted  that  he  acted  promptly  as 
soon  as  he  saw  the  plaintiff,  and  put  fortn 
his  utmost  endeavors  to  prevent  injuring 
him.  There  is  nothing  to  show  that  the 
driver  under  the  circumstances  failed  to  ex- 
ercise the  care  of  an  ordinarily  prudent  per- 
son, or  that  his  negligence  resulted  in  plain- 
tiff's injury.  Upon  the  whole  case,  there- 
fore, I  am  of  the  opinion  that  the  plaintiff 
failed  to  prove  that  his  injuries  were  the  re- 
sult of  defendant's  negligence,  and  that  the 
defendant's  exception  to  the  denial  of  the 
motion,  made  at  the  close  of  the  trial,  to  dis- 
miss the  complaint  was  well  taken.  If  I  am 
right  in  this  then  it  follows  that  the  judg- 
ment and  order  appealed  from  must  be 
reversed  and  a  new  trial  ordered,  with  oosts 
to  the  appellant  to  abide  the  event.  Van 
Brunt,  P.  J.,  and  Ingraham,  J  ,  concurred; 
Patterson  and  O'Brien,  JJ.,  dissented. 
In  the  Hatter  of  the  Final  Judicial  Settlement 
of  the  Account  of  Proceedings  of  Union 
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Trust  Oompany  of  New  York,  as  Substi- 
tuted Trustee  under  the  Last  will  and  Tes- 
tament of  Richard  M.  Hoe,  Deceased.  Her- 
bert Mead  and  Others,  Appellants;  Uariella 
J.  Lawrence  and  Others,  Keepondents.— De- 
cree affirmed,  with  costs.    No  opinion. 

UarKaret  J.  McChesoey,  Respondent,  t.  James 
Moore,  Appellant— Interlocutory  judgment 
affirmed,  with  costs,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court 
below.  Van  Brunt,  P.  J . ,  and  Hatch,  J.,  dis- 
sented.   No  opinion. 

William  Skinner,  Respondent,  v.  Milton  C. 
Qray,  Appellant.— Judgment  affirmed,  with 
costs.    No  opinion. 

The  Dental  ProtectlTe  Association  of  the 
United  States,  Appellant,  y.  The  Interna- 
tional Tooth  Crown  Company,  Respondent.— 
Appeal  from  decision  dismissed.  Judgment 
affirmed,  with  costs.    No  opinion. 

Alexander  Sarey,  Appellant,  v.  H.  Koehler  & 
Co.,  Respondent.— Judgment  and  order  af- 
firmed, with  costs.    No  opinion. 

Edward  Cooper  and  Sarah  A.  Hewitt,  as 
Executors  of  and  Trustees  under  the  Last 
Win  and  Testament  of  Peter  Cooper,  De- 
ceased, Respondents,  ▼.  The  Manhattan 
Railway  Company,  Appellant.  (No.  1.)— 
Judgment  affirmed,  with  costs.   No  opinion. 

lidward  Cooper  and  Sarah  A.  Hewitt,  as 
Executors  of  and  Trustees  under  the  Last 
Will  and  Testament  of  Peter  Cooper,  De- 
ceased, Respondents,  y.  The  Manhattan 
Railway  Company,  Appellant.  (No.  8.)— 
Judgment  affirmed,  with  costs.   No  opinion. 

Frances  Mendoza,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.--Judg- 
nient  and  order  afnrmed,  with  costs.  No 
opinion. 

M.  Albert  Harris,  as  Administrator,  etc.,  of 
Moses  Harris,  Decessed^ppellant,  y.  John 

C.  Haynes  and  Charles  H.  Ditson,  Sunriyors 
of  Oliver  Ditson,  Deceased.  Respondents.— 
Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Frank  W.  ^ool  worth.  Appellant,  v.  The  Leader 
Company,  Respondent.  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Ernest  F.  Bbss.  Jr.,  Respondent,  y.  Bridget  C. 
Duffy,  Appellant.—  Order  affirmed,  with  ten 
dol  liurs  costs  and  disbursements.   No  opinion. 

John  H.  McOurk,  Respondent^  y.  James  D. 
Johnston  Company,  Appellant.— Judgment 
and  order  affirmed,  with  costs.    No  opinion. 

Thomas  O'Brien,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.— Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

Willoughby  B.  Dobbs,  Appellant,  y.  The  City 
of  New  York,  Respondent.— Judgment  af- 
firmed, with  costs,  on  opinion  in  Eckeraon  v. 
City  of  New  York  (80  App.  Div.  1«). 

Thomas  H.  Mc(3k>wan,  Appellant,  v.  Augustus 

D.  Jullliard  and  Others,  Respondents.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Solomon  S.  Ohrvalho,  Respondent,  v.  Bradford 
Merrill,  Appellant.—  interlocutory  judg- 
ment aifflrmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer 
on  payment  of  costs  In  this  court  and  in  the 
court  below.    No  opinion. 

George  C.  Hudson,  Appellant,  v.  Erie  Railroad 
Company,  Respondent.— Judgment  af- 
firmed, with  costs,  on  opinion  rendered  upon 
previous  M>peal.    (61  App.  Div.  184.) 

Onristian  H.  Schultheis.  Respondent^  v.  Leo- 
pold Schepp,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion. 

Christian  H.  Schultheis,  Appellant,  v.  Leopold 
Scheie,  Respondent—  (}rder  affirmed,  with 


ten  dollars  costs  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
William  J.  Maher,  Appellant,  v.  Francis  V. 
Oreene,  as  Commissioner  of  Police  of  the 
City  of  New  York,  and  Willis  L.  Ogden  and 
Others,  as  Commissioners  Constituting  the 
Municipal  Civil  Service  Commission  of  the 
City  of  New  York,  Respondents.-  Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

In  the  Matter  of  the  Transfer  Tax  upon  the 
Estate  of  Agnes  H.  Robinson,  Deceased. 
Charles  A.  Robinson  and  Augustus  T.  Oillen- 
der,  as  Executors  of  and  Trustees  under  the 
Last  Will  and  Testament  of  Agnes  H.  Robin- 
son. Deceased,  and  Charles  A.  Robinson. 
Indiyidually,  Appellants;  Comptroller  of 
the  State  of  New  York,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Van  Brunt,  P.  J.,  dis- 
sented. 

Elizabeth  Murphy,  an  Infant,  by  her  Guardian 
ad  Litem,  Sarah  Kelly,  Respondent,  v. 
Mary  Ryan,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements. 
No  opinion.  Van  Brunt,  F.  J.,  and  Ingraham, 
J.,  dissented. 

Mathilda  Flores,  Respondent,  y.  Juan  B. 
Flores,  Appellant.—  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

Thomas  A.  Lewis,  Appellant,  v.  Tindel-Morris 
Company,  Respondent.  —  Order  affirmed, 
with  ten  dollars  costs  and  disbuaements. 
No  opinion. 

Catherine  Owens,  as  Administratrix,  etc.,  of 
James  Owens,  Deceased,  Respondent,  v. 
Jennie  K.  Stafford.  Appellant.— Order  af- 
firmed, with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Elihu  B.  Frost,  as  Trustee,  Respondent,  v* 
Julia  R.  Livingston  and  Others,  Defendants* 
Impleaded  with  John  Inglis,  as  Sole  Surviv* 
ing  Executor.  et«.,  of  Henry  Day,  Deceased* 
Appellant.— Order  affirmed,  with  ten  dol- 
lars costs  and  dkbursements.    No  opinion. 

John  C.  McCord  v.  Edward  Lauterbach.— 
Motion  denied,  with  ten  dollars  costs. 

Farmers*  Loan  and  Trust  Company  v.  Jennie 
F.  Pendleton.— Motion  denied. 

William  M.  Furey  v.  John  D.  O'Connor.— 
Motion  denied. 

Harris  Ulanoff  v.  Bamed  Cohen.—  Motion  de- 
nied, with  ten  dollars  costs. 

Arthur  A.  Housman  and  Others  y.  Mark  J. 
Straus.— Motion  granted,  with  ten  dollars 
costs. 

Rose  Scheer  v.  Max  Blisnikoff.- Motion 
granted,  with  ten  dollars  costs. 

Thomas  A.  Smith  v.  Thomas  J.   Dunn,  Im- 

8 leaded.— Motion   granted,  without    costs, 
[emorandum  per  curiam. 
In  the  Matter  of  Board  of  Rapid  Transit.— 

Application  eranted. 
John  Hayes  v.  The  City  of  New  York.—  Motion 

granted,  with  ten  dollars  costs. 
Isaac  Bradley  v.  The  City  of    New  York.— 

Motion  granted,  with  ten  dollars  costs. 
The  People  of  the  State  of  New  York  ex  rel. 

Augusta  B.  Frank  v.  Board  of  Education.— 

Motion  granted,  with  ten  dollars  costs. 
The  People  of  the  State  of  New  York  ex  rel. 

Augusta  B.  Frank  v.  Board  of  Education.— 

Motion  granted,  with  ten  dollars  costs. 
Frederick  P.  Simpson  v.  The    City  of  New 

York.— Motion  granted,  with    ten  dollars 

costs. 
The  People  of  the  State  of  New  York  v.  Ros- 

sarlo  CaruccI,  Impleaded.— Motion  granted. 
The  People  of  the  State  of  NewYork  v.  Joseph 

Martin  and  Another.  —  Motion  granted. 
The  People  of  the  State  of  New  York  ex  rel. 

Samuel  Lyon  v.  John  D.  Van  De  Carr.— Mo- 
tion granted. 
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Mftrgaret  McLaughlin  ▼.  John  F.  0*Rourke.— 

Motion  granted,  so  far  aa  to  diamiss  appeal, 

with  ten  dollars  coats. 
William  Banker  ▼.  John  Bchade  and  Others.— 

Motion  granted,  so  far  as  to  dismiss  appeal, 

with  ten  dollars  costs. 
In  the  Matter  of  Bartholomew  Donovan  v. 

Jacob  A.  Cantor,  Individually,  eta—  Motion 

denied. 
Louis  Cohn  ▼.  Isaac  Polstein.— Motion  denied. 
In  the  Matter  of  John  B.  Ryer.—  Motion  denied. 
T.   Jefferson    Coolidge  v.   American  Realty 

Company.—  Motion  denied,  with  ten  dollars 


John  P.  Eustis  ▼.  St.  Louis  Stamping  Com- 

_pany.—  Motion  denied,  with  ten  dollars  costs. 

William  Bheehan  t.  WUllam  Erbe.— Motion 
denied,  with  ten  dollars  costs. 

Thomas  H.  Persse  ▼.  Robert  Qrau.— Motion 
granted,  so  far  as  to  dismiss  appeal 

George  A.  Steams  v.  Shepard  k  Morse  Lum- 
ber Company.— Motion  denied,  with  ten  dol- 
lars costs. 

The  People  of  the  State  of  New  York  ex  rel. 
Ambrose  K.  Ely  ▼.  Edward  M.  Orout,  Comp- 
troller of  the  City  of  New  York.—  MoUon 
granted,  with  ten  dollars  costs. 

In  the  Matter  of  Ascher  D.  Sugarman.—  Mo- 
tion denied. 

The  People  of  the  State  of  New  York  ex  rel. 
ElizalMth  6.  Lord  y.  Thomas  L.  Feitner.— 
Order  resettled  on  payment  hy  relator  of 
costs  and  disbursements  of  defendant  on  the 
appeal  to  the  Court  of  Appeals. 

In  the  Matter  of  Summit  Avenue.— Motion 
granted.    Memorandum  per  curiam. 

In  the  Matter  of  Frances  A.  Backus.—  Motion 
granted,  question  certified  as  stated  in  mem- 
orandum per  curiam. 

Leontine  Suse  ▼.  Metropolitan  Street  Railway 
Company.—  Motion  denied,  with  ten  dollars 
costs. 

Nathaniel  T.  Bacon,  Respondent,  v.  Ignatius 
R.  Grossmann,  Appellant.— Judgment  af- 
firmed, with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Re- 
spondent, ▼.  Albert  Beehler  and  John 
Bayam,  Appellants.— Judgment  affirmed. 
NooptnioD. 

Frank  A.  Daniels.  Respondent,  v.  William  A. 
Rogers  and  Others,  Defendants,  Impleaded 
with  Archer  Brown,  Appellant.— Interlocu- 
tory Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  amend  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court 
below.    No  opinion. 

Jacob  Wilpon,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.—  Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 

Amy  Ray  Roeenfeld,  Appellant,  v.  Mary  M. 
Davidson,  Respondent.— Judgment  and 
order  affirmed,  with  costs.  No  opinion. 
Patterson  and  O^Brlen,  JJ.,  dissented. 

August  Pelzel,  Respondent,  v.  Leopold  Schepp, 
Appellant.— Judgment  and  order  affirmed, 
with  costs.    No  opinion. 

Michael  Redmond,  Appellant,  Respondent,  v. 
The  aty  of  New  York,  Respondent,  Appel- 
lant.—Judgment  affirmed,  without  costs. 
No  opinion. 

John  Costello,  an  Infant,  by  John  Costello.  his 
Guardian  ad  Litem,  Appellant,  v.  The  Third 
Avenue  Railroad  Company,  Respondent.— 
Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

The  City  of  New  York.  Respondent,  v.  Castle 
Braid  Company,  Anpeillant.-  Judgment  and 
order  affirmed,  with  costs.    No  opinion. 

John  Hopkins,  Respondent,  v.  Metropolitan 
Street  Railway  Company,  Appellant.—  Judg- 
ment and  order  affirmed,  with  costs.  No 
opinion. 


Benjamin  Ferguson,  Appellant,  v.  Abrshsm 
Rabinowits,  Respondent.— Onlsr  affirmed, 
with  ten  dollars  costs  and  dialiiirsements. 
No  opinion. 

Daniel  V.  Arthur,  Respondent,  v.  Henry  B. 
Sire,  Appellant.— Order  affirmed,  with  tsn 
dollars  costs  and  disbursements.    No  opinion. 

A.  A  S.  Henry  A  Companv,  Limited,  Appe- 
lant, Respondent,  v.  James  Taloott,  Re> 
spondent.  Appellant.—  Order  affirmed,  with- 
out costs.    No  opinion. 

In  the  Matter  of  the  Applicacion  of  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  or 
New  York,  Relative  to  Acquirinjor  Title,  etc. 
for  the  Purpose  of  Opening,  widening  and 
Extending  Elm  Street,  etc.,  in  the  Sixth, 
Fourteenth  and  Fifteenth  Wards  of  the  City 
of  New  York.  Benjamin  Altman  and  Othen, 
Appellants;  The  City  of  New  York.  Respond- 
ent.—Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  reL 
George  Durand-Ruel,  Appellant,  v.  James  L. 
Wells  and  Others,  as  Commissiooers  of 
Taxes  and  Assessments  of  the  City  of  New 
York,  Respondents.- Order  affirmed,  with 
ten  dollars  costs  and  disbarsementa.  No 
opinion. 

In  the  Matter  of  the  Ap|^ication  of  Frank 
Rohde,  Respondent,  v.  Clarence  D.  Oiiik- 
shank,  AppeUanL— Order  affirmed,  with 
ten  dollars  costs  and  disburaementa.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel. 
Barnard  College,Appellant,  v.  James  L.  Wells 
and  Others,  aa  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York.  Re- 
spondents. ^Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel 


sessments  of  the  City  of  New  York.  Respond- 
ents.— Order  affirmed,  with  ten  dollars  costs 
and  disbursements.    No  opinion. 

Charles  A.  Balles,  Appellant,  v.  George  G. 
Ailinger,  as  President  of  New  York  Stereo- 
typers*  union  No.  1,  an  Unincorporated  Asbo- 
clation  Composed  of  More  than  Seven  Mem- 
bers, Respondent.— Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

Louis  QuanchL,  Appellant,  v.  George  O.  Ail- 
inger, as  President  of  New  York  Stereo- 
typers'  Union  No.  1,  an  Unincorporated  Asso- 
ciation Composed  of  More  than  Sevea 
Members,  Respondent.— Order  affirmed, with 
ten  dollars  costs  and  disbursementa.  No 
opinion. 

Edward  Smith,  Respondent,  v.  Maria  Anna 
Herter,  Appellant,  Impleaded  with  William 
Tegner.— Order  aiBrmed,  with  ten  doUan 
costs  and  disbursements.    No  opinion. 

General  Electric  Company,  Suing  on  Behalf  cf 
Itself  and  All  Other  ParUes  Smilarly  Situ- 
ated Who  Shall  Come  in  and  Contribute  to 
the  Expense  of  the  Action,  Plaintiff,  v.  MevM- 
L.  Sire  and  Others,  Appellants,  Impleaded 
with  James  R.  Kieman,  as  Receiver  of  the 
Greater  New  York  Amusement  Company. 
Respondent,  and  the  Greater  New  York 
Amusement  Company.— Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No 
opinion. 

In  tne  Matter  of  Joseph  S.  Websberger.— Order 
to  show  cause  granted.  Memorandum  per 
curiam. 

William  F.  Donnelly,  Plaintiff,  v.  The  Globe 
and  Rutgers  Fire  Insuranoe  Company  of  the 
City  of  New  York,  Defendant.— Motion  de- 
nied. 

Rooco  Pietrofesa  v.  Delaware,  Lackawanna  and 
Western  Raihnoad  Company.— Motion  denied. 
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L  Newton  Natklns  t.  Matilda  Wetterer.  -  Mo- 
tion denied  on  payment  of  ten  dollan  ooets; 
and  on  payment  of  an  additional  ten  dollars, 
leave  gfTen  to  apply  to  the  oourt  below  to 
open  default. 

In  the  Matter  of  Henry  Kunti.— Motion  de- 
nied. 

In  the  Matter  of  Gettel  GtottUeb.—  See  memo- 
randum per  curiam. 

John  8.  Giveen  v.  Levi  L.  Gans.— Motion 
irranted. 

Oscar  L.  Triggs  v.  Sun  Printing  and  Publish- 
ing Ckunpany.— Motion  granted. 


Frederick  8.  Godfrey  v.  Charles  Schmidt  and 
Others.— Motion  granted,  with  ten  dollars 
costs. 

Jacob  Bernstein  v.  Frederick  J.  Middlebrook.^ 
Motion  granted,  with  ten  dollsrs  costs. 

In  the  Matter  of  Isabella  J.  Brush.—  Motion 
granted,  with  ten  dollars  costs. 

Marcus  Witmark  and  Others  ▼.  Arthur  W. 
Tftms.— Motion  for  leave  to  go  to  Oourt  of 
Appeals  granted;  question  certified  as 
stated  in  memorandum  per  curiam. 


Digitized  by 


Google 


Digitized  by 


Google 


INDEX. 


ABANDONMENT  —  Of  a  right  to  flood  land. 

See  Adyebsb  Possession.  paqb. 

Cf  a  right  of  a  railroad  to  occupy  a  street  by  faiUng  to  u$e  the  entire 

length  of  it. 

See  Railroad. 

ACCIDENT  —Insurance  against. 
See  Insurance. 

BesuUing  from  negligence. 

See  Negligence. 

ACC0X7NTINO  —  By  an  executor  and  administrator. 
See  Executor  and  Administrator. 

Between  partners. 

See  Partnership. 

Wlien  a  decree  on  an  accounting  by  a  trustee  does  not,  nor  does  the  denial 

of  a  motion  to  open  ity  estop  tlie  cestui  que  trust. 
See  Trust. 

ACTION  —  For  divorce. 

See  HusBANDjAND  Wife. 

By  an  administrator — demurrer  that  he  has  not  legal  capacity  to  sue. 

See  Pleading. 

Proceedings  on  the  trial  of. 

See  Trial. 

ADHINISTBATOB : 

See  Executor  and  Administrator. 

ADMISSION  —  A  statement  made  by  the  husband  of  an  inlured  party  to 
an  employee  of  a  railroad  corporation  charged  with  the  negligence  causing 

the  injury  is  inadmissible,    Wimmer  v.  Hbtropolitan  Street  R.  Co 258 

See  Negligence. 

In  pleading. 

See  Pleading. 

ADVEBSE  POSSESSION  —  Condemnation  of  land  —  what  continuity  of  use 
of  a  dam  is  sufficient  to  establish  a  prescriptive  right  to  flood  land,  and  is  incon- 
sistent teith  an  intention  to  abandon  that  right.]  Where  the  owners  of  land  on 
the  Saranac  river  have  for  upwards  of  nftv  years  maintained  a  dam  across 
the  river  which,  at  all  times  when  it  suitea  their  convenience  to  do  so,  set 
the  waters  of  the  river  back  upon  the  adjacent  propertv  of  other  owners,  the 
validity  of  the  prescriptive  right  thus  obtained  to  flood  the  adjacent  uplands 
is  not  affected  by  the  fact  that  the  flooding  has  not  been  absolutely  continuous 
during  all  that  time  because  of  breaks  and  leakages  in  the  dam,  and  because 
the  water  has  been  let  out  of  the  dam  at  certain  times  for  the  purpose  of 
floating  logs  into  the  river  below,  where  it  does  not  appear  that  these  periodi- 
cal cessations  in  the  continuity  of  the  flooding  were  made  with  the  intention 
of  abandoning  the  right  to  do  so,  or  were  the  result  of  any  act  or  interference 
on  the  part  of  the  owners  of  the  flooded  uplands. 

Hall  v.  State  of  New  York 06 

AFFIDAVIT : 

See  Deposition. 

App.  Drv.— Vol.  XCII.        40 
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AGBICXTLTUBAL  LAW—  Cider  vinegar —  tTiat  part  of  section  50  of  the 
Agricultural  Law  fixing  the  percentage  of  acetic  add  which  it  shall  contain  i$ 
uncomtitutional  —  the  remainder  of  the  aticUon  and  eectiont  51,  52  and  58  of  the 
statute  are  constitutional. 

See  Constitutional  Law. 

AlilEN  —  Letters  of  administration — they  cannot  be  granted  to  a  non-resident 
alien  nor,  on  his  application,  to  a  resident  designated  oy  him,  or  to  the  public 
administrator. 

See  Executor  and  ADiiiNisTRAToii. 

AUHONT: 

See  Husband  and  Wife. 

AMENDMENT  -—Of  a  pleading. 
See  Pleading. 

APARTMENT  HOUSE : 

See  Vendor  and  Purchaser. 

APV'EAL— Judgment  of  mortgage  foreclosure,  entered  after  an  answer  was 
overruled  as  frivolous  —  where  the  order  ourrviing  the  answer  it  rtvermd  en 
appeal  the  Special  Term  must  va>cate  the  judgment. 

See  Hidden  v.  Godfrey 373 

Qurere,  as  to  the  right  of  the  Appellate  Division,  upon  an  appeal  from  a 

judgment  of  t/ie  Court  of  Claims,  to  modify  such  judgment  by  increasing  the 
award, 

>S^  Hall  9.  State  OF  Nbw  Yo&K M 


Costs  on  appeal  from  a  judgment  of  a  justice  of  the  peace  —  i 

is  considered  in  determining  whether  a  recovery  is  more  or  lets  than 


•  when  interest 
)  than  au  efer, 
iSetf  Rose  «.  Wells 75 

An  objection  thai  tht  imuet  in  an  ocHon  art  triaibit  at  law  ami  not  in 

equity  cannot  be  first  taken  on  appeal. 

See  Clarkson  Home  v,  Chesapeake  &  O.  R.  Co 491 

From  a  surrogate's  order  —  in  order  to  bring  up  the  facts  for  review  the 

notice  sliould  show  an  intention  to  do  so. 

See  Matter  of  Oilman -MS 

Consolidation  of  two  actio fts — objection  that  service  of  a  new  complaint 

and  answer  was  not  ordered,  when  waived. 

See  Fritchabd  v.  Edibon  El.  Ilixminatinq  Co ITO 

An  appeal  will  be  determined  on  tht  theory  on  whieh  Iht  eatt  wot  tried. 

See  ScHiECK  v,  Donouue 380 

Referee's  report  —  verbal  error  in,  not  corrected  on  appeal. 

See  New  York  Bank  Note  Co.  v.  Hamilton  Co 427 

APPELLATE  DIVISION  —  Bight  of,  to  modify  a  judgment  of  the  Court  qf 

Claims. 

See  Court. 

ABCHITBCT  —  Employment  of,  by  the  oommitsiontr  of  correction  qf  the  dty 
of  New  York. 

See  Municipal  Corporatkmc. 

AB£[HITBGT'S  OB&TIEIGATS — W^  <ff' 
See  Contract. 

ASSB8SXENT -~  j^r  ^  jwi^poM*  c/ kKTO^tem. 
^Tax,  \ 

ASSIGNMENT-—  Contract  to  share  in  the  profit  cfa  purchase  of  real  prop- 
erty —  oral  agreement  by  one  party  to  give  his  interest  therein  to  toe  other,  vmo 
assumed  the  incumbi*ances  on  the  property  —  enforced  against  the  party  trmn^ftr- 
rin^  his  interest  and  against  his  undisclosed  assignee. 

See  Smith  v.  Kissel.  . « 285 
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ikflSOCIATIOK  •—  For  mutual  aid. 
See  Iksuha^ce. 

Far  life  and  fire  ifuuranee. 

See  Insuba^'Ce. 

ASSUMPTION  OP  BISK: 

See  Neglioenge. 

PAOB. 

ATILSlCHMBSTT  —  Fraternal  beneficiary  corporatioDof  the  Stale  of  Indiana 
— attachment  by  a  beneficiary  of  a  "  relief  fund"  deposited  in  bank  in  the 
State  of  New  York  — right  thereto  of  the  attaching  beneficiary  as  against 
receivers  of  the  corporation  appointed  in  Indiana  and  in  New  York  —  such 

fiind  is  not  impressed  with  a  trust.     National  Park  Bank  v,  Clark 262 

See  Insurance. 

ATTOBlSmSY  AJSTD  CLIBNT— Receiving  stolen  money— delivery  to  an 
attorney  by  his  client  (the  thief)  of  money  which  the  attorney  deposits  to  his 
credit  in  a  bank  — proof  that  the  attorney  failed  to  deliver  it  to  a  receiver  of 
the  thief's  property  —  the  thief  was  not  an  accomplice  of  his  attorney  — 
extent  to  which  the  evidence  of  the  thief,  if  an  accomplice,  must  be  corrobo- 
rated — declaration  of  the  attorney  as  to  the  thief's  methods. 

People  v.  AMacoN. 205 

Set)  Crime. 

Receiver  — approval  by  the  Attorney -(General  of  a  contract  for  the 

employment  and  compensation  of  attorneys  and  counsel  by  receivers  —  not 
com peileil  by  mandamus  —  purpose  of  section  4  of  chapter  60  of  the  Laws 

of  190S.    Matter  op  Candee  v.  Cunnebn 71 

See  Receiver. 

ATTOBMBY-^gggBBAT^ —  ApprowU  bff  the  Attomey-Oeneral  of  a  cmUrctct 
for  t/ie  eif^pl&yukeiU  and  carnpeneation  of  attorneys  and  countel  by  receivers —  not 
compelled  by  mandamus — purpose  of  section  i  of  chapter  60  of  tlie  Loals  of 
1902. 

See  Matter  of  Candeb  «.  Cunsjekn 71 

AujJix  —  Of  cminty  accounts. 
See  County. 

In  a  town. 

See  Town. 

AUTOPSY  —  Laches  of  an  ineurance  company  in  applying  iherrfor. 
See  Insurance. 

AW  ABD : 

Sfjc  Eminent  Domain. 

BANKING  —  Savings  bank  deposit  —  change  of  the  account  by  the 
depositor  so  as  to  read  "  In  account  with  Margaret  Smith  (the  depositor),  or 
son  Frank  J."  —  delivery  of  the  bank  book  to  a  third  person  with  instruc- 
tions to  deliver  it  to  the  son  —  the  son  takes  the  deposit  if  he  survives  his 
mother  —  qumre  whether  the  transaction  constituted  a  gift  inter  vivos, 

Farrelly  V,  Emigrant  Indust.  Sav.  Bank 529 

See  Gift. 

Crediting  by  a  bank  to  a  customer's  account  the  proceeds  of  a  note 

discountod  —  it  is  not  a  payment  for  the  note  —  the  bank  does  not  become  a 
holder  for  value  —  effect  of  notice  to  the  bank  that  there  was  an  entire  fail- 
are  of  consideration  for  the  note  before  it  pays  over  the  money  —  how  far 
notice  of  dishonor  is  notice  of  such  infirmity  in  the  paper. 

Albany  County  Bank  v.  People's  Ice  Co.    (No.  1) 47 

See  Bills  and  Notes. 

The  delivery  of  savings  bank  books  accompanied  by  the  statement 

'*  If  I  die,  bury  me  out  of  this  and  what  is  left  is  yours"  —  the  transaction 
constftntes  a  gift  causa  mortis — proof  that  a  particular  bank  book  was 

among  those  delivered.    jyiAUON  v.  Dime  Sayinqb  Bank 600 

See  Gift. 
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BANKBUPTCY—  Trustee  in  bankruptcy  —  ?ie  is  not  inweUd  with  the  legal 
title  to  property,  transferred  by  the  bankrupt  in  violation  of  the  Bankruptcy 
Imw.]  1.  With  respect  to  the  property  transferred  by  a  bankrupt  to  a 
creditor  in  violation  of  subdivision  b  ot  section  00  of  the  Bankruptcy  Law, 
providing,  "  If  a  banki  i  ;)t  shall  have  given  a  preference  within  four  months 
before  the  filing  of  a  petition  *  ♦  *  and  the  person  receiving  it  *  *  * 
shall  have  had  reasonable  cause  to  believe  that  it  was  intended  thereby  to 
give  a  preference,  it  shall  be  voidable  by  the  trustee  and  he  may  recover  the 
property  or  its  value  from  such  person/'  the  trustee  in  bankruptcy  is  not,  by 
the  mere  force  of  his  appointment,  invested  with  the  legal  title  or  the  right 
to  the  possession  of  the  propertv  so  transferred,  but  is  permitted  to  regard 
the  transfer  as  voidable  at  his  election.    Houghton  v.  Stiner 171 

2  Remedy  of  the  trustee.]    The  remedy  of  the  trustee  with  respect  to 

such  property  is  by  an  action  in  equity  and  he  is  not  obliged  to  resort  to  an 
action  at  law. 

QucerCt  whether  he  could  maintain  an  action  at  law.    Id. 

8. Action  by  a  trustee  in  bankruptcy  against  a  judgment  creditor  of  the 

bankrupt  —  an  adjudication  in  the  bankruptcy  proceeding  that  the  bankrupt 
was  insolvent  when  thejudmnent  vjas  obtained  against  him,  is  condttsive  against 
the  jvdginent  creditor.]  Where,  within  four  months  after  the  recovery  of  a 
number  of  judgments,  creditors  of  the  judgment  debtor  institute  involun- 
tary bankruptcy  proceedings  under  the  Federal  Bankruptcy  Act,  aeainst  the 
judgment  debtor,  an  adjudication  made  in  the  bankruptcy  proceeding  that 
the  judgment  debtor  was  insolvent  at  the  time  the  judgments  were  recov- 
ered, is  conclusive  against  one  of  the  judgment  creditors  in  an  action  brought 
against  her  by  the  trustee  in  bankruptcy  to  recover  moneys  which  she 
received  under  an  execution  issued  upon  her  judgment,  notwithstanding  that 
none  of  the  judgment  creditors  were  parties  to  the  bankruptcy  proceeding. 

De  Grapp  v.  Lang 564 

4. Refusal  to  aUow  a  plaintiff,  who  has  rested,  to  reopen  his  case  —  when 

improper.]  Where  the  trustee  in  bankruptcy  rests  his  case,  after  putting  in 
evidence  the  decree  in  bankruptcv,  and  the  trial  court  decides  that  such 
decree  does  not,  as  against  the  judgment  creditor,  furnish  evidence  of  the 
judgment  debtor's  insolvency  at  the  time  the  judgments  were  recovered,  the 
refusal  to  permit  the  trustee  in  bankruptcy  to  reopen  the  case,  in  order  to 
introduce  common-law  proof  of  the  insolvency  of  the  judgment  debtor  at 
the  time  of  the  recovery  of  the  judgments,  constitutes  an  improper  exer- 
cise of  the  discretion  vested  in  the  court.    Id, 

BILL  OP  Ij AjyiNG— For  transportation  by  land. 
See  Railroad. 

BILL  OF  PABTICULABS : 

See  Pleading. 

BILLS  AND  NOTES—  What  instrument  is  a  promissory  note — when, 
although  it  recites  a  consideration,  not  creating  a  legal  obligation,  a  legal  con- 
sideration will  be  presumed  in  support  t?iereof.]  1.  Gerardine  H.  Hickok 
brought  an  action  against  the  executrices  of  Ella  F.  Bunting  upon  the  fol- 
lowing instrument: 

"  New  York,  December  — ,  1898. 

"  Having  been  cause  of  a  money  loss  to  my  friend,  Gerardine  H.  Hickok, 
I  have  given  her  three  thousand  dollars.  I  hold  this  amount  in  trust  for  her, 
and  (me  year  after  date  or  thereafter,  on  demand,  I  promise  to  pay  to  the 
order  of  Gerardine  H.  Hickok,  her  heirs  or  assigns.  Three  thousand  dollars 
with  interest.  ELLA  P.  BUNTING. 

1.  16,  '94. 

"216F^tl2thSt.,  N.  T." 

The  plaintiff  rested  after  proving  the  signature  to  the  instrument,  the 
amount  of  interest  due  thereon,  and  offering  the  instrument  in  evidence. 
The.  defendants  offered  no  evidence. 

HfM,  that  the  plaintiff  had  made  out  a  prima  facie  case,  and  that  the  court 
properly  directed  a  verdict  in  her  favor; 


Digitized  by 


Google 


INDEX.  629 

BILLS  AND  NOTES—  Continue.  paob. 

That  the  instrumeat  was  a  valid  promissory  note,  and  that,  as  it  did  not 
appear  upon  the  face  thereof  that  there  was  no  consideration  for  it,  or  only 
an  invalid  consideration,  it  would  be  presumed  that  it  was  supported  by  a 
valid  consideration.    Hickok  v.  Buntiko 167 

2. Crediting  by  a  bank  to  a  euttomefs  account  the  proceeds  of  a  note  dis- 
counted—  it  i$  not  a  payment  for  the  noteA  The  crediting  by  a  bank  of  the 
proceeds  r)f  a  P'^te,  which  it  has  discounted,  to  the  account  of  the  customer  for 
whom  the  discount  was  made,  is  not,  of  itself,  a  payment  for  the  note;  it  is 
gimp] y  n  promise  by  the  bank  to  pay  such  proceeds  to  the  customer  by  honor- 
ing his  checks  or  drafts  in  the  ordinary  way  pursued  by  banking  institutions. 
The  bank  does  not,  by  such  transaction,  transfer  to  the  customer  the  title  to 
any  particular  money,  but  simply  becomes  a  debtor  to  the  customer  to  the 
amount  of  such  claim. 

Albant  County  Bank  v.  People's  Ice  Co.    (No.  1) 47 

3.  — *  The  bank  does  not  become  a  holder  for  value.}  The  bank  does  not 
become  a  holder  of  the  note  for  value  until  it  has  paid  over  the  proceeds  of 
the  note  to  the  payee.    Id. 

4.  Effect  of  notice  to  the  bank  thcU  there  was  an  entire  failure  of  consid- 
eration for  the  note  before  it  pays  over  the  money. }  A  bank  which  discounts, 
in  due  course  of  business,  a  promissory  note  for  the  payee  thereof  before 
maturity,  and  places  the  proceeds  of  the  discount  to  tho  credit  of  the  payee 
and  retains  the  same  until  after  it  obtains  knowledge  that  there  is  an  entire 
failure  of  consideration  for  the  note  as  between  the  maker  and  the  payee 
thereof,  cannot,  after  bringing  an  action  against  the  maker  and  the  payee  to 
recover  upon  the  note,  pav  the  proceeds  of  the  discount  to  the  payee  and 
retain  the  right  to  insist  that  it  is  a  holder  for  value  and  is  protected  from 
anv  defense  existini?  between  the  maker  and  the  payee. 

In  such  a  case  tlK*  Dank  is  not  a  holder  of  the  note  in  due  course  as  defined 
by  section  91  of  the  Negotiable  Instruments  Law  (Laws  of  1897,  chap.  612). 
Id. 

5.  Seetic'i  93  of  the  Negotiable  Instruments  Law  is  declaratory  of  the 

existing  lawJ]  Section  93  of  the  Negotiable  Instruments  Law,  which  pro- 
vides, *•  Where  the  transferee  receives  notice  of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  negotiating  the  same  before  he  has 
paid  the  full  amount  agreed  to  be  paid  therefor,  he  will  be  deemed  a  holder 
in  due  course  only  to  the  extent  of  the  amount  theretofore  paid  by  him," 
is  simply  declaratory  of  the  existing  law.    Id. 

6.  How  far  notice  of  dishonor  is  notice  of  such  infirmity  in  the  pa/per.} 

Qwjsre,  whether  notice  of  dishonor  of  a  note  is  alone  suflicient  in  all  cases 
to  constitute  notice,  to  a  bank  discounting  the  note,  of  an  infirmity  therein  or 
of  a  defect  in  the  title  of  the  person  who  discounted  it.    Id. 

Continuing  guarantv  of  the  payment  of  notes  —  terminated  by  notice 

of  revocation.    Lincoln  National  Bank  v.  Fischer- Hansen 318 

See  Contract. 

BLASTING  —  Injury  to  a  water  pipe  from. 
See  Nbolioencs. 

BOABD  —  Of  county  officers. 
See  County. 

€f  town  officers. 

See  Town. 

BOABD  OF  HEALTH  : 

See  Health  Board. 

BOABB  OF  BAILBO AD  COMKISSIOKEBS : 

See  Railroad. 

BONA  FIDE  FUBCHASEB  —  Of  negotiable  paper. 
See  Bills  and  Notes. 
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BONB—RailrMd  bornds  vegiitared  in  the  aaine  of  a  charitable  corpoiatloa 

—  t be- regiiit ration  changed  to  bearer  under  an  unauthoriaed  transfer  by  its 
treasurer  and  a  forged  Teadlniiaa  — Uabiliky  to  (he  charitable  corporation  of 
the  Qtilroad  compauy  and  of  a  brokerage  honae  which  witnesaed  the  transfer 

—  liability  of  the  brokerage  bouse  to  the  railroad  company. 

CT^RKflON  HoiCK  V.  Ohbbafsakb  &  O.  R.  Oo 491 

See  CO&PORATKIN. 

Keceiver  in  a  matrimonial  action  —  effect  of  the  order  appointing  him 

not  requiring  him  to  give  a  bond  —it  does  not  excuse  the  husband  for  refua- 

ing  to  deliver  his  property  to  the  recciyer.    Matter  of  Spies 175 

See  HuBBASD  and  Wife. 

BXJTLDTSn  IAMB  ^AUowanee  to  a  wntraetar  fbr  time  tpent  in  making 
alterations  to  comply  toiih  the  requirements  of  the  Building  Law. 
See  Contract. 

CAHTASB—  Of  wteeataneteeUan. 
8ee  Emjctiok. 

OARBIEB  — 2?ytond. 
See  Railroad. 

By  wUer. 

See  SHiFPme. 

CAX7SE  —  Qfan  accident. 

See  T^EGUGENCB. 

CEBTIO&A&I — Tax  — aeope  of  the  atotutory  writ  of  oerfcioTHri  to  rcFriew 
an  assessment— 'appointment  of  a  referee  to  take  testimony  —  ft  doea  not 
preclude  a  decision  that  upon  the  face  of  the  return  the  tax  was  invalid — 
assessment  of  the  capital  stock  and  surplus  of  a  corporation. 

PROPI.B  EX  BETi.  88d  ^TREETT  K.  Co.  V.  PsiTNBR    616 

See  Tax. 

Certiorari  to  review  the  refnaal  of  the  State  Comptroller  to  revise  a 

franchise  tax  —  the  Comptroller  shonld  not  be  required  to  state  the  gronods 
of  his  refusal  —  motion  to  amend  the  writ  —  failure  of  the  Comptroller  to 
appear  on  the  motion  for  the  writ. 

People  ex  rel.  N.  Y.  Realty  Corp.  v.  HiLLiai 116 

/fecTAX. 

The  remedy  where  there  is  an  error  in  an  audit  by  a  town  board  is  by 

certiorari  —  a  mandamus  is  improper. 

People  ex  bbl.  McCabb  e.  Matthies. 16 

See  TowK. 

CHATTEL  — -Sa^tfo/. 
See  Sale. 

CIDEB  VINEGAB: 

See  Vinegar. 

CITY: 

See  Municipal  Corporation.  ' 

CITT  STREET : 

See  Municipal  Corporation. 
CLAIM  —  J^ainet  a  decedent's  estate. 

See  Executor  and  Administrator. 

CODE  OF  CIVIL  PBOCEBXTBE  — §  11 —-An  order  acffudging  a  partf 
guilty  of  a  criminal  contempt  must  set  forth  the  particular  eireumstanoes. 

See  RoNCORONi  v.  Qrobs 886 

§  603,  subd.  2 — Counterclaim  authorized  by  subdimsion  2  of  section 

602  of  the  Code  of  Civil  Procedure — if  not  replied  to,  tfie  defendant  may  take 
judgment — form  of  sucli  judgment. 

See  Hunter  v.  Fiss 164 
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CODE  OF  CIVIL  PROCEDUBE  —  Continued.  VMOm, 

§  515  —  Counterclaim  authorized  by  eubdivieion  3  of  teetion  602  of  tlie 

Code  of  Civil  Procedure — if  not  relied  to,  tfie  dtfendant  majf  kUoejttdffment — 
form  of  euch  judgment. 

See  HuNTEK  v.  Fibs 164 

§  715  —  Receiver  in  a  matrimonial  action — effect  of  the  ordef  appointmff 

him  not  requiring  him  to  give  a  bond — it  does  not  excuse  the  hti^nd  for 
rtfiuing  to  deliver  his  property  to  the  receive?*. 

See  UjLTTStLOf  Stubs • 176 

§  780 —  Order  to  show  cause  shortening  the  time  of  notice  of  making  an 

application  to  ike  court — ii  does  not  appi$/  to  the  inauguration  of  a  ne9o  action 
or  proceeding^  e.  g.,  the  discfuirge  of  an  imprisoned  debtor. 

iSS^  Matter  OF  Quick ISl 

§  832  —  Dismissal  of  an  action  for  a  faHure  to  prosecute  it — ichen  it  is 

proper. 

See  McMann  v.  Brown 249 

See  Fisher  Malting  Co.  v.  Brown 351 

§2380 —  Contempt  proceedings  —  the  testimony  of  a  witness  should  be 

taken,  not  before  a  referee,  but  before  the  court — his  attendance  required  by 
subpoena  or  m*der. 

See  People  ex  rel.  Tuell  v.  Paine 303 

g  8516  —  An  action  is  not  mtaintainabk  by  am  admimistmtor  on  a  note 

deposited  with  a  trust  company  pursuc^nt  to  section  3595  of  the  Cods  of  Civil 
Pi'occdure — aoreditov'seseitioncaiiiuot  bo  baosd  on  a  judgment  so  obtained — the 
fact  that  the  eidminiotrator  s^tenetstds  obtains  title  to  the  note  in  Jtor  isuUnduai 
capacity  does  not  entitle  Iter  to  maintain  the  crcditof's  ouit. 

See  DiTMAS  v.  McKanb 344 

§§  2660,  3663 — Letters  of  administration  —  they  wiU  not  be  fronted  on 

the  application  of  a  non-resident  alien  to  the  public  administrator —  the  public 
administrator  or  next  of  kin  must  petition  therrfor  —  a  claim  in  favor  of  an  estate 
within  the  jurisdiction  of  a  surrogate  is  property  toitkin  his  county — the  public 
administrator  i*  **  contingently"  entitled  to letisrs, 

6fed  Matter  OF  Fltnn 879 

§§  2660,  3663  —  Letters  of  admininistration  —  tJiey  cannot  be  granted  to 

a  non-Tesidont  alien  noi*  to  a  resident  designated  by  h^m — he  is  not  **  con- 
tingently^' entitled  to  tetters — tsho  is  —  the  pub^  administrator  is  entitled 
eit?ier  cAsotntdy  or  contingently. 

See  MArroEt  of  JraKEiQAN 876 

§  3719  —  Power  of  an  exeeutor  to  compromise  a  claim  against  his  testa- 
tor's estate  —  th^  Surrogate's  Court  may  authorize  it, 

iSbsMArnn  or  Oilman 463 

§  8070  —  Costs  on  appeal  from  a  judgment  of  a  justice  cf  the  peace — 

wlien  interest  is  considered  in  determining  whether  a  recovery  is  more  or  less  tfhan 
an  offer. 

See  Rose  t.  Wells 75 

§  3228 —  Costs  on  appeal  from  a  judgment  of  a  justice  of  the  peace  — 

when  inter  est  is  considered  %n  determining  wlietlier  a  recovery  is  more  or  less 
than  an  offer. 

See  Ro6B  V.  Wells 75 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this 
volume.] 

COBB  OF  CBIMIKAL  PBOCEBXTBE  ^  §  899  —  Receiving  stolen  money  — 
delivery  to  an  attorney  by  his  client  {the  thief)  of  money  wfiieh  the  attorney 
deposits  to  his  credit  in  a  bank  — extent  to  wJiich  ike  evidence  of  the  thief  ^  if  an 
accomplice,  must  be  corroborated. 

See  People  v.  Ammon 305 

[See  table  of  sectioiis  of  the  Code  of  CrimiDal  Procedure  dted,  ante,  in  this 
volume.] 

COLLUSION —  In  an  action  for  divoroe. 
See  Husband  and  Wife. 
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OOMMITMSNT  —  For  wntempt. 
See  Contempt. 

OOKMON  CARBIEB : 

See  Railboad. 

OOMPLAINT: 

See  Pleading. 

PAOB. 

OOMPBOMISE  —  By  an  executor  of  a  claim  against  his  teiUUofs  estate. 
See  Surrogate. 

OOMPTBOLIiER  —  Of  the  State  of  New  York— review  by  certiorari  of  his 
action  under  the  Tax  Law. 
See  Tax. 

OONDEMK ATION  —  Of  the  right  to  erect  telephone  poles  on  a  rural  highway. 
See  Eminent  Domain. 

CONDITION  —  In  an  insurance  policy. 
See  Insurance. 

CONFEDEBACT : 

See  CONBPIRACT. 

CONFLICT  OF  LAW  — Fraternal  beneficiary  corporation  of  the  State  of 
Indiana  —  attachment  by  a  beneficiary  of  a  "  relief  fund"  deposited  in  bank 
in  the  State  of  New  York  —  right  thereto  of  the  attaching  beneficianr  as 
against  receivers  of  the  corporation  appointed  in  Indiana  and  in  New  York 
—  such  fund  is  not  impressed  with  a  trust. 

National  Park  Bank  a.  Clark 262 

See  Insurance. 

CONSIBEBATION  —  Fbr  a  promissory  note. 
See  Bills  and  Notes. 

CONSOLIDATION  —Cf  two  actions. 
See  Pleading. 

CONSPntACT  —  ^n  unlawful  combination  enjoined  from  spying  upon 
another  person's  Imsiness.]  Members  of  a  combination,  wno,  after  nnch  com- 
bination has  been  declared  unlawful  by  the  Court  of  Appeals,  for  the  purpose 
of  carrying  out  the  obiects  of  such  illegal  combination,  spy  upon  another 
person's  business,  thereby  seriously  inJuHng  it,  will  be  enjoined  from  per- 
sisting in  such  espionage.    Straus  v.  American  Publishers'  Assn 850 

CONSTITUTIONAL  LAW  —  Conv^anee  of  land  to  a  hoepital  by  a  munid- 
polity — when  the  Constitution  prohibits  the  Legislature  from  authorising  it — 
the  fact  that  tlie  land  was  thereby  made  subject  to  tax  does  not  aford  a  eonndera- 
tion.^  1.  The  charter  of  "The  Jews'  Hospital  in  New  York/'  which  waa 
incorporated  pursuant  to  chapter  819  of  the  Laws  of  1848,  entitled  *'  An  act 
for  the  incorporation  of  benevolent,  charitable,  scientific  and  missionary 
societies,"  stated  that  the  purpose  of  its  incorporation  was  the  giving  of 
medical  and  surgical  aid  to  persons  of  the  Jewish  persuasion  and  for  all 
other  purposes  appertaining  to  hospitals  and  dispensaries.  The  name  of  the 
corporation  was  subsequently  changed  to  The  Mount  Sinai  Hospital,  but  no 
other  change  was  made  in  its  charter.  After  the  change  in  name  was 
effected,  its  constitution  was  changed  so  as  to  declare  the  object  of  the 
corporation  to  be  "the  establishment,  support  and  management  of  an  institu- 
tion  to  be  known  as  the  Mount  Sinai  Hospital,  for  the  purpose  of  affording 
medical  and  surgical  aid  and  nursing  to  sick  or  disabled  persons  of  any 
creed  or  nationality." 

In  1871  it  butlt  a  hospital  building  and  in  1894  a  dispensary  upon  two 
parcels  of  land  which  were  originally  part  of  the  common  lands  of  the  city 
of  New  York  and  which  had  been  leased  to  it  by  the  city  at  a  nominal 
rental,  the  first  parcel  pursuant  to  section  5  of  chapter  858  of  the  Laws  of 
1868,  and  the  second  parcel  pursuant  to  chapter  189  of  the  Laws  of  1881, 
chapter  46  of  the  Laws  of  1892  and  chapter  558  of  the  Laws  of  1892. 
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The  lease  of  the  first  plot  of  grouod  provided  that  the  premises  should 
be  used  for  a  hospital  and  for  the  charitable  and  benevolent  purposes  for 
which  the  lessee  was  incorporated,  and  that  the  buildings  erected  thereon 
should  be  used  for  such  purposes,  and  should  at  all  times  be  open  for  public 
purposes  and  to  patients  of  all  creeds  and  denominations.  The  lease  was 
conditioned  to  be  void  if  such  buildings  were  not  erected  and  maintained, 
or  if  the  lessee  should  cease  to  use  it  for  a  hospital,  or  to  keep  the  same  open 
for  patients  of  all  creeds  and  denominations,  or  should  use  it  for  any  other 
purpose. 

The  lease  of  the  second  plot  of  ground  contained  a  covenant  that  the 
lessee  would  "erect  or  cause  to  be  erected,  or  maintain  upon  the  said 
premises  hereby  demised,  a  building  for  the  use  of  said  hospital  and  for  th& 
reception  and  treatment  of  patients  needing  hospital  treatment,  and  that 
said  party  of  the  second  part  will  not  make  any  charge  or  receive  any  com- 
pensation for  the  treatment  of  patients  in  any  of  the  wards  of  the  building^ 
which  shall  be  erected  on  the  hereby  demised  premises." 

Thereafter,  by  chapter  257  of  the  Laws  of  1898,  the  city  was  authorized 
to  convey  the  leased  lands  in  the  first  parcel  to  the  hospital  corporation  in 
fee  simple  absolute,  so  as  to  permit  and  to  authorize  it  to  sell  and  convey 
or  lease  the  same  and  devote  the  proceeds  of  such  sale  or  the  income  from 
such  leases  to  the  maintenance  and  support  of  the  hospital.  The  acts  pro- 
vided, "But  nothing  herein  contained  shall  be  construed  to  compel  the 
vendee  or  lessee  to  see  to  the  proper  application  of  the  purchase  price  or  rent, 
nor  shall  any  misapplication  thereof  affect  the  validity  of  any  deeds  or  leases 
made  by  the  Mount  Sinai  Hospital." 

By  chapter  166  of  the  Laws  of  1900  a  like  conveyance  was  authorized 
under  like  conditions  of  the  second  parcel. 

Pursuant  to  these  acts  the  hospital  corporation  presented  petitions  in 
which  it  stated  that  the  leased  lands  afforded  it  insufficient  space  and  accom- 
modation, and  that  it  had  purchased  other  lands  and  desired  to  sell  the 
leased  lands  and  devote  the  proceeds  thereof  to  the  erection  of  buildings  on 
the  property  which  it  had  purchased.  The  petitions  contained  the  following 
clause:  "Your  petitioner  pledges  itself  to  apply  the  proceeds  of  such  sale 
to  the  purposes  and  objects  of  its  incorporation  as  set  forth  in  its  certifi- 
cate of  incorporation  as  modified  by  the  laws  affecting  the  same." 

The  commissioners  of  the  sinlung  fund  thereafter  passed  resolutions 
authoiizing  grants  of  the  premises  held  under  the  leases  to  be  made  to  the 
corporation  in  fee  simple  absolute,  provided,  however,  "that  the  proceeds 
of  said  sale,  or  the  income  from  such  leases  as  may  be  made  by  it  shall  be 
applied  to  the  maintenance  and  support  of  said  The  Mount  Sinai  Hospital, 
but  no  purchaser  or  lessee  of  the  whole  or  any  part  of  said  property,  his  or 
their  heirs,  executors,  administrators  and  assigns,  shall  be  compelled  to  see  to 
the  proper  application  of  said  proceeds  or  rentals,  nor  shall  any  misapplication 
thereof  affect  the  validity  of  any  deeds  or  leases  made  by  the  Mount  Sinai 
Hospital;  and  further  provided,  that  such  lots  and  the  improvements  thereon 
shall  not  be  exempt  from  taxation." 

Subsequently  the  city  conveyed  the  leased  property  to  the  hospital  cor- 
poration in  fee  simple  absolute  by  deeds  which  recited  the  respective  resolu- 
tions of  the  commissioners  of  the  sinking  fund. 

Held,  that  the  conveyances  imposed  upon  the  hospital  corporation  no 
further  obligation  than  that  imposed  by  its  charter; 

That  the  grants  were,  in  all  essential  respects,  gifts  and  endowments,  and 
that  as  such  they  were  in  violation  of  the  Constitution  of  the  State  of  New 
York; 

That  the  conveyances  operated  in  legal  effect  as  a  gift  of  public  property 
for  a  private  use,  and  were  in  violation  of  section  10  of  article  8  of  the 
Constitution,  which  provides,  "No  *  *  *  city  «  «  *  shall  herieafter 
give  any  *  ♦  *  property  *  *  *  to  or  in  aid  of  any  individual, 
association  or  corporation.  *  *  *  This  section  shall  not  prevent  such 
*  *  *  city  ♦  ♦  *  from  making  such  provision  for  the  aid  or  support 
of  its  poor  as  may  be  authorized  by  law; " 

That  the  conveyances  were  not  authorized  by  section  34  of  article  8  of  the 
State  Constitution,  which  provides,  "  Nothing  m  this  Constitution  contained 
shall  prevent  any  ♦  *  *  city  *  *  *  from  providing  for  the  care» 
support,  maintenance  and  secular  education  of  inmates  of  orphan  asylums. 
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homeB  for  dependent  children,  or  oomctional  insiitutioiM^  wkelher  under 
public  or  priTBte  control.  Ptymenta  bj  ♦  *  *  cities  •  «  ♦  |o  chari- 
'table  *  *  •  iMUtutioiis  wholly  or  pertljr  uader  priyate  ooiktrol,  for 
care,  etipport  and  nMintenancc,  may  be  aatkK)nzed,  b«t  shall  not  be  required 
by  the  Legislature.  No  such  payments  shall  be  made  for  any  inmate  of 
such  institutions  who  is  not  reoeiTed  and  retained  therein  pursuant  to  ruits 
established  Inr  the  State  Board  of  Charities  Such  ruks  shall  be  subject  to 
the  control  of  the  Legislature  by  genecal  laws ;" 

That  the  latter  section  contemplates  the  payment  of  money  to  charitable 
institntions  to  be  applied  subject  to  the  rules  and  reeulations  estalriished  by 
the  State  Board  of  Charilies,  and  not  the  making  of  absolute  giants  of  real' 
estate  subject  to  no  restrictioiis  whatever; 

That  the  fact  that  the  land  conveyed  to  the  iiospttal  corperatiofi  wonid  be 
subject  to  taxation  in  the  hands  of  its  vendee  did  net  constitnte  a  ccnsideia- 
tion  for  the  grants.     Morar  Sixai  HospiTaL  e.  Hyicam 270 

2.  Cider  vinegar  —  that  part   cf  mtUim  ^  <f  ilm  AffrieuUrmd  Lam 

fixing  the  permntage  cf  acetic  eusid  tohieh  it  tUtaU  contain  vt  wteon»t&fiti&iuii 
—  the  remaindgr  ef  the  eeetion  and  metimie  51,  62  and  58  ef^e  gtaivte  are  eon- 
stitutUmal.l  Section  60  of  the  AgrienHnral  Law  (Laws  of  1896,  diap.  8S8, 
as  amd.  by  Laws  of  10(H,  cfeap.  806)  provides:  "All  vinegar  which  eoBtainB 
any  proportion  of  lead,  copper,  snlphuric  acid,  or  other  ingrediente  injanoos 
to  health,  or  any  artiflcia!  coloring  matter,  or  which  has  not  an  acidity 
equivalent  to  the  presence  of  at  least  four  and  one-half  per  centum,  by 
weight,  of  absolute  acetic  acid,  or  cider  vinegar  which  has  less  tlian  sncfa  an 
amoimt  of  acidity,  or  less  than  two  per  centum  of  cider  -vinegar  solid s  on 
full  evaporation  orer  boiling  water,  shall  he  deemed  adulterated.  Hie  term 
cider  vinegar,  when  used  m  this  article,  means  vinegar  made  exdusfrely 
f*x)m  pure  apple  juice.  Provided,  however,  that  dder  vinegar  made  by  a 
farmer  in  this  State,  exchisivelT  ftx>m  apples  grown  on  his  land,  or  their 
equivalent  in  cider  taken  in  exchange  therefor,  shall  not  be  deemed  adulter- 
ated, if  it  contain  two  per  centum  solids  and  sufficient  alcohol  to  devdop 
the  required  amount  of  acetic  acTd." 

Udd^  that  the  section,  in  so  far  as  it  relates  to  the  percentage  of  acetic  acid 
which  unadulterated  cider  vinegar  shall  posseas,  violates  section  6  of  article 
1  of  the  Constitntion  of  the  State  of  New  York  and  the  14tih  amendment  of 
the  United  States  Constitution,  providing  that  no  person  shall  bedepriyed 
of  liberty  without  due  process  of  law,  in  that  it  permits  farmere  and  pur^ 
chasers  from  farmers  to  deal  in  dder  vinegar  which  does  not  contain  foar 
and  a  half  per  cent  of  acetic  add  and  prohibits  all  other  persons  from 
manufacturing  and  deaHng  in  cider  vinegar  which  does  not  possess  that 
percentage  of  acetic  add; 

That  the  remaining  portions  of  section  60  are  constitutional,  as  are  also  sec* 
tioDs  51,  52  and  53  of  the  statute,  which  prohibit  the  manufacture  and  sale  of 
adulterated  vinegar,  require  the  branding  of  packages  containing  dder  vine- 
gar, and  impose  penahies  for  violations  of  the  provisions  of  the  statute. 

People  v,  Windholz 560 

At  an  election  held  on  November  third  a  vacancy  in  the  office  of  justice 

of  the  Supreme  Court  occurring  on  the  previous  August  third  may  be  filled. 

Pbopls  ex  rbl.  Hart  «.  Goodrich 445 

Sde  Election. 

[See  table  of  sections  of  the  New  York  State  and  Federal  Constitutioas 
cited,  ante,  in  this  volume.] 

OOKSTBUCnOV  —  Of  canetitutianal  proviiiom. 
See  CoNSTiTUTioKAL  Law. 

Of  contraete. 

See  Contract. 

Ofdeede. 

See  Deed. 

Ofstatutet. 

See  Session  Laws. 

Of  wills. 

See  Will. 
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CONmCPT —  OtmUnipt  prouedingt — ths  Uitimoniy  qf  a  wOnoi  thauid  not 
be  taken  be/an  a  r^ereeJ]  1.  Where  the  testimcsj  of  a  witneia  is  mBterial 
in  a  in'ocoeding  to  pDoish  a  judgment  debtor  for  coatempt,  became  of  the 
alleged  violation  by  the  latter  of  an  injanction  clauae,  contained  in  an  order 
for  his  examination  in  proceedings  supplementary  to  execution,  the  judgment 
creditor  is  not  entttlea  to  an  order  appointing  a  referee  to  take  the  witness' 
testimony.     Pbopuc  kx  bel.  Tubll  f>.  Paus 806 

2.  The  attendance  cf  the  witne^  btfore  the  court,  Tunc  obtained.'}    Such 

testimony  may  be  taken  directly  in  the  contempt  proceeding  itself,  and  the 
witness  may  be  compelled  to  attend  before  the  court  on  such  proceeding 
either  by  subpoena  or  by  an  order  under  the  provisions  of  section  2280  of  the 
Code  of  Civil  Proedure.    Id. 

8.  An  order  MSudging  apart^gviUi^efa&riminal  eonUmptftnut  ut  forth, 

the  partieular  dreumaUsneee.}  An  order  adjudging  the  defendants  m  an 
action  guilty  of  a  criminal  contempt  for  disobeying  an  injunction  pendente 
lite  which  does  not  set  forth  the  particular  circnniBtances  of  the  offense,  as 
required  by  section  11  of  the  Code  of  OivU  Procedure,  is  fatally  defective;  a 
geneml  statement  that  the  defendants  disobeyed  the  injunction  order  is  insuf- 
ficient.    RoNOOBONii?.  Qboss 886 

COKT&ACT — FaUe  ropreaentattone  by  otu  cf  three  peroom  engaged  in  a  joint 
adventure— '  when,  they  rdate  to  exieting  facta  cmd  not  to  easpedod  eaenta — wh^n  ike 
relatiana  bettoeen  the  partiee  are  qfafidtseiafj/  eJutraeter — w?u»t  eonetUutee  a  breach 
of  such  fiduciary  obUgation — ^ect  of  ctn  agreement  by  whaehiwoof  the  asaodatea 
were  authoriztd  to  tnaka  changee  and  modifications  in  the  contrctct,]  1.  Charles 
L.  Spier,  at  the  request  of  Charles  L.  Hyde  and  William  R  Garrison,  secured 
options  on  10,100ahares  out  of  a  total  of  2U.000  shares  of  the  stock  of  the  Good- 
son  Type  Casting  and  Setting  Machine  Company.  Hyde  and  Garrison  paid  for 
the  stock  on  which  the  options  were  obtained  at  the  rate  of  $10  and  111  per 
share.  Thereafter,  in  February,  1899,  Spier  had  a  converaation  with  H^de 
relating  to  the  compensation  which  the  former  was  to  receive  in  connection 
with  the  venture.  After  the  matt^  had  been  discussed,  Hyde  wrote  out 
the  following  memorandum : 

"  10.100  shares  in  the  pool.  O.  K.  H. 

5,100  H.  and  G.  O.  E.  S. 

5,000 
250  Chae.  L.  Spier. 

4,760  at  22f— about  $106,875. 
**H.  &  G.  receive  $106,000. 
'*  Spier  receives  250  shares  of  stock  in  the  pool. 

"Now,  if  we  sell  the  stock  above  22^,  Mi*.  Spier  will  be  entitled  to  receive 
the  difference  between  22^  and  27,  to  be  taken  in  stock  at  22^  per  share. 
If  we  sell  at  over  27,  then  profits  to  be  equally  divided  between  Garrison, 
Spier  &  Hyde."    This  memorandum  was  O.  K.*d  by  Hyde  and  Spier. 

It  was  subsequently  concluded  that  the  10,100  shares  of  stock  could  be 
used  to  better  advantage  by  the  formation  of  a  new  corporation  to  take  over 
the  stock  and  property  of  the  Goodson  Typo  Casting  and  Setting  Machine 
Company.  Spier,  on  being  consulted,  agreed  to  this  proposition.  A  con- 
tract was  thereupon,  on  March  27,  1899.  entered  into  between  the  parties, 
which  provided,  *' The  new  company  may  be  called  the  Goodson  Grapho- 
type  Company,  and  it  is  our  intention  to  exchange  10,100  shares  of  ite  stock 
for  an  equal  number  of  shares  of  the  Goodson  Typecasting  &  Setting 
Machine  Company.  We  expect  to  place  this  10,100  shares  of  stock  of  the 
Graphotype  Company  (t.  e.,  the  new  company)  in  portions  from  time  to  time 
in  a  pool  to  be  charged  to  the  pool  at  the  rate  of  $22.75  per  share." 

The  contract  then  expressed  the  hope  that  the  stock  would  be  underwritten 
or  sold  and  if  such  expectation  were  realized  to  reserve  a  part  of  the  money 
obtained  from  such  sources  as  working  capital  and  to  defray  expenses,  ft 
further  provided  that  the  profits  upon  the  10,100  shares  in  the  pool  would  be 
estimat€»d  as  the  net  sum  realized  upon  the  sale  of  the  stock  after  deducting 
the  $22.75  per  share  and  expenses,  and  "after  deducting  further  whatever 
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sum  of  money  those  depositing  stock  in  the  pool  may  desire  to  reserve  "  for 
the  use  of  the  company  as  working  capital.  It  was  then  provided  that  all 
questions  relating  to  modifications  or  change  were  to  be  determined  by  Hyde 
and  Qarrison;  tliat  in  consideration  for  Spier's  services  and  of  his  agreement 
to  devote  his  entire  time  to  the  promotion  of  the  new  company,  there  should 
be  set  apart  for  him  as  full  compensation  fifteen  per  cent  upon  whatever  net 
profits  might  be  found  to  have  been  realized  by  the  sale  of  the  pooled  stock 
"after  the  entire  10,100  shares  have  been  pooled  and  sold." 

It  further  provided:  "It  is  understootl,  however,  that  this  15jt  interest 
relates  only  and  applies  solely  to  the  10,100  shares  of  stock  of  the  new  com- 
pany and  to  the  net  profits,  if  any,  to  be  derived  from  the  sale  thereof  on 
the  basis  as  above  stated." 

May  6, 1899,  Hyde  made  an  agreement  with  a  firm  of  bankers  reciting  the 
intention  of  Hyde  and  his  associates  to  form  a  corporation  for  the  purpose  of 
acquiring  the  capital  stock  and  the  patents  of  the  Goodson  Type  Casting  and 
Betting  Machine  Company,  and  providing  that  the  bankers  would,  on  or 
before  May  ^,  1899,  if  their  examination  of  the  patents  proved  satisfactory, 
purchase  from  Hyde  10,000  shares  of  the  preferred  stock  and  10,000  shares 
of  the  common  stock  of  the  new  company;  that  the  new  company  was  to 
have  25,000  shares  of  preferred  stock  of  the  par  value  of  |100  each  and 
25,000  shares  of  common  stock  of  the  par  value  of  |100  each;  that  the  new 
company  was  to  issue  to  Hyde  24,999  shares  of  preferred  stock  and  25,000 
shares  of  the  common  stock,  for  which  Hyde  was  to  deliver  to  the  new  com- 
pany the  10,100  shares  of  stock  of  the  old  company  and  $374,000  in  cash; 
that  Hyde  was  to  procure,  by  purchase  or  exchange,  all  of  the  balance  of 
the  sto(^k  of  the  old  company,  amounting  to  9,900  shares,  and  to  transfer  it  to 
the  new  company,  and  that  for  each  share  of  stock  of  the  old  company  Hyde 
was  to  receive  of  the  amount  issued  to  him  by  the  new  company  one  share  of 
preferred  stock  and  one  share  of  common  stock;  that  in  the  event  that  Hyde 
was  unable  to  acquire  all  of  the  stock  of  the  old  company  by  the  4th  of  Sep- 
tember, 1899,  he  should  on  that  date  return  to  the  new  company  the  amount  of 
common  and  preferred  stock  to  which  he  was  not  entitled  under  the  contract. 
It  was  further  provided  that  on  or  before  the  31st  day  of  May,  1899,  Taylor 
&  Co.  would  pay  to  Hyde,  in  the  event  that  their  examination  of  the  machinery 
and  patents  owned  by  the  company  were  satisfactory,  the  sum  of  $187,5(ju 
on  account  of  10,000  shares  of  preferred  and  10,000  shares  of  common  stock 
of  the  new  company,  purchased  by  them  from  Hyde,  and  that  the  remaining 
$562,500  on  account  of  such  purchase  was  to  be  paid  by  Taylor  &  Co.  to 
Hyde  in  three  equal  installments,  payable  July  1,  1899,  September  1. 1899, 
and  November  1,  1899,  and  that  Hyae  was  to  deposit  in  a  trust  company 
10,000  shares  of  the  preferred  stock  and  10,000  shares  of  common  stock,  U> 
be  held  by  the  company  for  one  year  from  the  date  of  the  agreement,  and  not 
to  be  sold  within  that  time. 

On  May  8, 1899,  after  the  contract  with  the  firm  of  bankers  had  been  entered 
into,  Hyde  represented  to  Spier  that  the  profits  of  the  pool  were  about  2.475 
shares,  and,  in  reliance  upon  this  representatipn.  Spier,  on  that  date,  executed 
an  agreement  that  his  compensation  should  be  estimated  on  that  basis.  Spier 
was  Ignorant  of  the  making  of  the  contract  with  the  firm  of  bankers  or  of  the 
extent  of  the  profits  realized  from  the  pool,  and  Hyde  did  not  make  a  full  dis> 
closure  of  the  situation  to  him. 

The  new  corporation  was  subsequently  organized,  and  Hyde  and  Garrison 
received  profits  therefrom  largely  in  excess  of  the  amount  represented  to 
Spier. 

In  an  action  brought  by  Spier  against  Hyde  and  Garrison  to  obtain  an 
accounting  with  respect  to  the  10,100  shares  of  pooled  stock,  it  was 

Held,  that  by  the  agreement  executed  between  Spier  and  Hyde  in  February, 
1899,  Spier  secured  the  same  title  to  the  250  shares  allotted  to  him  as  Hyde 
and  Garrison  had  to  the  remaining  stock  in  the  pool; 

That  whether  the  relation  created  between  the  parties  by  this  agreement  was 
a  technical  partnership  or  a  mere  joint  venture  was  of  no  consequence,  as,  in 
either  case,  the  same  legal  rules  would  be  applicable; 

That  the  relation  created  between  Spier  ana  Garrison  and  Hyde  waa  fiduciary 
in  character,  and  imposed  upon  Garrison  and  Hyde  the  duty  of  exercising  the 
most  scrupulous  good  faith  towards  Spier  and  entitled  the  latter  to  maintain 
an  action  in  equity  for  an  accounting  with  respect  to  the  property  so  held; 
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That  the  fiduciary  relation  existing  between  the  parties  was  not  changed 
by  the  contract  of  March  twenty-seventh,  and  that  they  owed  Spier  the  duty 
oF  C4irrying  out  the  terms  of  this  contract  so  as  to  protect  his  interests; 

That  while  the  contract  empowered  Hyde  and  Garrison  to  make  changes 
and  modifications  in  the  contract,  they  coul^.  not  do  so  at  the  expense  of  the 
plaintiff  without  obtaining  his  consent  after  making  a  full  disclosure  of  the 
situation; 

That,  under  the  agreement  of  March  27,  1899,  Spier  was  entitled  to  fifteen 
per  cent  of  all  profits  derived  from  the  10,100  shares  of  the  stock  of  the  old 
company  independent  of  the  form  which  such  shares  of  stock  assumed  or 
of  the  manner  in  which  the  profits  were  derived  from  their  use; 

That  Hyde  and  Garrison  could  not  swell  the  volume  of  stock  to  be  issued 
l>y  that  new  company  and  then  claim  that  Spier's  rights  were  confined  to  an 
interest  in  10,100  shares  of  the  stock  of  the  new  company; 

That  at  the  time  the  contract  of  May  8,  1899,  was  executed  by  Spier,  the 
fiduciary  relation  between  the  parties  still  existed; 

That  the  representations  made  by  Hyde,  which  induced  Spier  to  execute 
that  contract,  related  not  to  expected  events,  but  to  existing  facts; 

That  in  making  such  representations  and  in  failing  to  disclose  the  situa- 
tion, Hyde  and  Garrison  were  guilty  of  a  breach  of  their  fiduciary  obligation 
to  Spier,  and  that,  for  these  reasons,  the  contract  of  May  eighth  was  not  bind- 
ing upon  Spier.    Spier  v.  Hyde 467 

2.  Building  contract  —  wTien  a  sub-oontraetor  ia  not  entitled  to  an  exten- 
sion of  time  because  of  **  t/ie  abandonment  of  the  work  by  the  employees  through 
no  default  of  his" — failure  to  present  a  writteri  application  tfierefor — unjus- 
tifiaJble  interference  by  him  mth  work  done  by  the  contractor  indv^dng  a  strike,] 
The  principal  contractor  for  the  construction  of  a  building  entered  into  a 
sub-contract  for  the  performance  of  a  portion  of  the  work,  which  provided 
that  the  sub-contractor  should  prosecute  the  work  as  rapidly  as  permitted  by 
the  progress  of  the  building,  and  should  complete  it  in  season  not  to  delay  the 
finishing  of  the  buildings,  "provided  he  is  not  obstructed  or  delayed  in  the 
prosecution  or  completion  of  his  work  by  the  act,  neglect,  delay  or  default  of 
the  said  first  party,  or  of  any  other  contractor  employed  upon  the  work,  or  by 
any  damage  which  may  happen  by  the  action  of  the  elements,  or  by  the 
abandonment  of  the  work  by  the  employees  through  no  default  of  his,  in 
which  event  an  extension  of  time  equivalent  to  such  delay  shall  be  granted 
upon  application  to  the  said  first  party  (the  principal  contractor)  in  writing 
within  twenty-four  hours  of  the  occurrence  of  such  delay;"  that  *'  in  case 
of  any  failure  or  unreasonable  delay  of  the  said  second  party  (the  sub-con- 
tractor) whether  by  act  or  default  in  the  performance  of  any  of  the  above  stip- 
ulations or  compliance  with  the  true  intent  of  these  presents,  not  authorized 
in  writing  by  the  said  party  of  the  first  part,  it  shall  be  lawful  for  the  said 
party  of  the  first  part,  after  three  days'  notice  in  writing  to  said  party  of  the 
second  part,  to  provide  other  workmen  and  materials  to  complete  the  said 
work  in  the  place  of  the  said  party  of  the  second  part,  and  to  deduct  the 
cost  and  charges  thereby  occasioned  from  the  sums  otherwise  becoming  due 
to  the  said  party  of  the  second  part  under  this  agreement  without  prejudice 
to  any  other  remedy  which  the  said  party  of  the  first  part  may  have  for 
breach  thereof." 

During  the  progress  of  the  work  cracks  appeared  in  the  plastering  work  done 
by  the  sub-contractor,  and  the  principal  contractor  directed  him  to  remedy 
them.  The  sub-contractor  refused  to  do  so  on  the  ground  that  the  craclcs 
were  caused  by  the  defective  work  of  other  parties.  The  sub- contractor  hav- 
ing persisted  m  his  refusal  to  remedy  the  defect,  the  principal  contractor, 
after  repeatedly  demanding  that  the  sub-contractor  complete  his  work,  which 
he  admitted  that  he  was  bound  to  do,  and  after  notifying  the  sub-contractor 
of  his  intention  to  do  so,  employed  plasterers  to  remedy  the  defects. 

Thereafter  the  sub  contractor  criticized  a  delegate  of  the  plasterers'  union 
for  furnishing  the  principal  contractor  with  men  to  fill  up  the  cracks.  As  a 
result  of  this,  the  plasterers  in  the  employ  of  the  sub -contractor  struck.  The 
sub -contractor  did  not  make  a  written  application  for  an  extension  of  time 
on  account  of  the  delay,  and  thereafter  made  no  attempt  to  complete  his 
work,  although  the  principal  contractor  again  called  his  attention  to  his  fail- 
ure to  do  so,  and  notified  him  that,  in  view  of  his  continued  default,  the 
work  would  be  completed  by  the  principal  contractor. 
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Held,  that  the  sub-contractor  had  notbrou^t  the  case  within  the  protection 
of  the  provit>ions  of  the  contract  relating  to  ''  the  abandonment  of  the  work 
by  the  employees  through  no  default  of  his»  in  which  event  an  extension 
of  time  equivalent  to  such  delay  shall  be  granted  upon  application  to  said 
first  party  in  writing  within  twenty-four  hours  of  the  occurrence  of  buch 
delay," 

First,  because  no  written  application  was  presented  to  the  principal  con- 
tractor within  twenty-four  hours  of  the  happening  of  the  delay. 

Socond,  because  the  cause  of  the  strike  was  the  unjustifiable  interference 
b^  the  sub-contractor  in  the  work  being  done  by  the  plasterers  imder  the 
direction  of  the  principal  contractor,  and  the  strike  could  not,  therefore,  be 
claimed  by  the  sub-contractor  to  have  arisen  "  through  no  default  of  his.** 

MiLLGU  V.  NOBCROSS 36& 

3. Contract  to  share  in  the  profits  of  apurcJuue  of  real  property  —  oral 

reement  by  one  party  to  give  hie  imtereei  therein  to  the  other,  %tho  amwiued. 
incumhrancee  on.  the  property  —  eirforeed  against  the  party  transferring  hie 
interest  and  against  his  uiicUeclosed  aeeigneej]  John  B.  Smith,  who  had  cod- 
trncted  to  purchase  certain  premises  for  $140,000,  $15,000  to  be  paid  in  cash 
aiul  $125, 000  by  a  moitgag<e  upon  the  premises,  made  a  proposition  to  one 
Kissel  tliat  if  the  latter  would  procure  the  amount  of  the  cafiii  payment, 
by  obtaining  a  loan  on  the  security  of  a  second  mortgage  upon  the  prop- 
erty, the  purchiise  should  be  mode  for  their  joint  account  as  copartners. 
Kissel  accepted  the  proposal  and  procured  the  loan.  The  property*  was 
thereupon  conveyed  to  Smith  and  he  executed  to  the  grantors  a  first  mort- 
gtigo  for  $125,000  and  a  second  mortgage  to  secure  the  loan  procured  by 
KisseL 

Thereafter  Smitli,  for  private  reasons  of  his  own,  conveyed  the  property 
to  one  of  Kissel's  clerks.  Subsequently  an  action  was  brought  to  foreclose 
the  second  mortgage,  which  was  held  by  Kissers  brother.  Smith  thereupon 
went  to  Kissel  and  infonned  him  that  the  foreclosure  of  the  seoood  mort- 
gage was  embarrassing  him,  and  that  if  Kissel  would  take  cave  of  the 
mortgages.  Smith  would,  in  consideration  thereof,  release  him  from  any 
claim  of  tuiy  interest  in  the  profits  realized  upon  the  sale  of  the  piemises. 
Kissel,  in  reliance  upon  Smith's  promise,  paid  off  the  incumbranoes  upon  the 
property  and  subsequently  sold  it  at  a  profit. 

Prior'to  tlie  arrangement  between  Smith  and  Kissel,  by  which  Smith  ter- 
minated his  interest  in  the  contract,.  Smith  assigned  his  interest  therdo,  but 
Kissel  had  no  notice  thereof. 

Held,  that  the  arrangement  between  Smith  and  Eaasel,  by  which  the  for- 
mer released  his  interest  in  the  property,  was  based  upon  a  valuable  consid- 
eration, and  was  binding  upon  Smith's  assignee.     Smith  9.  Kjbssl 231^ 

4. Contract  to  complete  a  building  within  a  specified  time  **  under  a  pen- 
alty of  twenty-fice  dollars  per  diiy  "  — when  it  is  a  penalty  and  witen  liquviated 
damages  J]  Where  a  building  contract  provides  for  the  completion  of  the 
work  '*  on  or  before  the  expiration  of  seventy-two  working  days  *  ♦  ♦ 
under  a  penalty  of  twenty-five  dollars  per  day  for  every  day  thereafter, 
the  presumption  is  that  the  amount  was  intended  to  represent  a  i>enalty  or 
security  for  the  actual  damages  and  not  liquidated  damages. 

If  the  loss  of  the  use  or  rental  value  of  the  premises  approximates  the 
amount  specified  in  the  contract,  it  is  fair  to  assume  that,  although  specified 
as  a  penalty,  it  was  intendeil  as  liquidated  damages.    Small  v,  ^ttrks 3Sft 

5.  The  moner  should  show  the  rental  valve.']    The  burden  of  showing 

that  it  was  intended  as  liquidated  damages  rests  upon  the  owner,  and  it  is. 
therefore,  incumbent  upon  him  to  show  the  rental  value  of  the  premises.    Id. 

6. Allomince  for  delay  oaueed  by  changes  ordered  by  the  owner.]    The 

following  provision  in  such  contract,  "Should  the  owner  at  any  time  (hir- 
ing the  progress  of  the  said  buildings  request  any  alterations,  deviationfl, 
additions,  or  omission  from  the  said  contract  he  shall  be  at  liberty  to  do 
so,  and  the  same  shall  in  no  way  affect  or  make  void  the  contcact,  but 
will  be  added  to  or  deducted  from  the  amount  of  the  contract,  as  the  aamis 
may  be,  by  a  fair  and  reasonable  valuation,"  does  not  contemplate  that,  in. 
determining  the  time  which  the  contractor  took  to  complete  the  work,  ha 
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shall  not  receive  an^  allowance  for  the  time  that  lie  was  delayed  bj  changes, 
alterations  or  omissions  ordered  by  the  owner.    IcL 

7. AUawancefoT  ti-me  spent  in  oofnplying  with  sanitary  amd  buHding  laws.  ] 

A  provision  in  the  contract  requiring  the  contractor,  at  his  own  expense, 
to  ''comply  with  all  sanitary  laws,  ordinances  and  rules,  and  all  other  orders 
of  the  Board  of  Health  or  other  authorities  affecting  the  cleanliness,  safety, 
occupation  aod  use  of  the  said  premises,  and  the  sidewalk  aad  the  street  in 
front  of  the  same,"  does  not  impose  upon  the  contractor  the  risk,  of  delays 
arising  from  the  fact  that  the  plans  and  specifications  violated  the  building 
laws  and  ordinances. 

This  provision  of  the  contract  must  be  limited  to  the  work  which  the  con- 
tractor undertakes  to  perform,  and  as  between  him  and  the  owner  he  does 
not  become  an  insurer  of  the  sufficiency  of  the  plans  or  assume  any  responsi- 
bility for  delays  caused  by  the  interference  of  the  authorities,  owing  to  the 
fact  that  the  plans  and  specifications  bad  not  been  prepared  in  accordance 
with  law  or  in  conformity  to  the  lawful  requirements  of  tho  local  author- 
ities.   Id. 

8.  What  precludes  a  pHncipal  contractor  from  <hjeeting  to  a  s^ib-con- 

tiactofs  work.^  Where  the  principal  contractor  for  the  construction  of  a 
building,  accepts  the  work  of  a  sub -contractor,  tenders  it  as  a  compliance 
with  the  principal  contnict,  obtains  the  certificate  of  the  owner's  architect 
that  the  principal  contract  has  been  performed,  and  receives  payment  of  the 
contract  price,  he  is  not  in  a  position  to  say  that  the  sub-contract  was  not 
completed  in  accordance  with  the  terms  and  specifications  of  tho  original 
contract.     Graves  Elkvatoh  Co.  v.  Parker  Co 456 

9.  Effect  of  the  architect* s  certifcate.'^    The  architect's  certificate  that 

tho  principal  contract  had  been  satisfactorily  performed,  is  a  sufficient  com- 
pliance with  a  provision  of  the  sub-contract  requiring  the  material  and  I/ibor 
furnished  by  the  sub-contractor  to  be  satisfactory  to  the  architect.    Itl, 

10.  Claim  for  extra  toork  disallowed.]    What  claim  for  alleged  extra 

work  performed  by  the  sub-contractor  should  be  disallowed,  where  neither 
the  principal  contractor  nor  the  architect  admitted  it  to  have  been  extra 
work,  but  insisted  that  it  be  done  as  part  of  the  work  called  for  by  the  con- 
tract, considered.    Id, 

11. Continuing  gtiaranty  of  the  payment  of  notes —  terminated  by  notice 

of  revocation.]  If  a  person,  who  guarantees  the  payment  of  certain  notes 
and  of  any  renewals  thereof,  prior  to  the  renewal  of  any  of  the  notes, 
revokes  the  guaranty  and  notifies  the  bank,  to  whom  the  guaranty  was  given, 
to  insist  upon  payment  of  the  original  notes  at  maturity,  he  will  not  be  liable 
upon  renewal  notes  thereafter  accepted  by  the  bank. 

Lincoln  National  Bank  v.  Fischer- Han  ben 318 

13l Proof  of  the  advice  of  an,  attorney  and  of  a  prior  dedaraiion  of  an 

intention  to  revoke  the  guaranty  is  ineompetent.]  Where  the  guarantor  inter- 
poses this  defense  in  an  action  brought  against  him  by  the  bank  upon  a 
renewal  note,  and  the  bank  denies  having  received  notice  of  the  revocation  of 
the  guaranty,  it  is  improper  to  permit  an  attomev  to  testify  that  on  the  day 
the  original  notes  fell  due  tho  guarantor  consulted  him  in  regard  to  his 
liability  upon  the  guaranty  and  that  he  ail  vised  him  to  go  at  once  to  the 
bank  and  revoke  his  guaranty,  for  the  purpose  of  corroborating  the 
guarantor's  testimony  to  the  effect  that  after  this  interview  with  his  attorney 
he  went  to  the  bank  and  gave  the  notice  of  revocation. 

Such  evidence  is  not  competent  under  the  rule  that,  when  the  testimony 
of  a  witness  is  attacked  or  sought  to  be  impeached  upon  the  ground  that  it 
is  false  and  has  been  induced  by  a  motive  (uacloeed  by  the  evidence,  it  may 
be  shown  bo  sustain  his  credibility  that  he  made  similar  dedaratioBs  at  a 
time  when  no  motive  existed  for  falsifying. 

The  testimony  of  a  witness  that  he  did  a  certain  thing  cannot  be  cor- 
roborated by  the  testimony  of  another  to  whom  he  had  previously  declared 
his  intention  of  doing  it.    Id, 

Agreement  by  a  vendor  of  lands  to  repurchase  the  premises  ''at  the 

end  of  three  (3)  years"  — the  vendee  has  a  reasonable  tune  thereafter  in 


Digitized  by 


Google 


«40  INDEX, 

CONTRACT  —  Ocmtinti^d,  paob. 

which  to  elect  to  reconvey  —  what  is  a  reasonable  time — a  delay  of  five 
years  —  effect  of  a  sale  of  part  of  the  premises  by  the  vendee. 

Mazbr  v.  Rebstock 587 

See  Vendor  and  Puuchaser. 

What  instrument  of  subscription  for  stock  of  a  corporation  consti- 
tutes a  contract  with  the  parties  to  whom  the  stock  was  issueid,  and  not  with 

the  corporation.    Hutchinson  v,  Simpson 383 

8e^  Corporation. 

Mechanic's  Hen  —  it  attaches,  where  the  contractor    fails,  and  the 

owner  completes  the  building,  to  the  amount  remaining  due  after  deducting 
the  cost  of  completing  the  building. 

New  Jersey  Steel  &  Iron  Co.  v.  Robinson 496 

See  Lien. 

Approval  by  the  Attorney-General  of  a  contract  for  the  employment 

and  compensation  of  attorneys  and  counsel  by  receivers — not  compelled  by 

mandamus.    Matter  of  Candee  v.  Cunnbsn 71 

See  Receiver. 

Ikmoeit  in  bank. 

See  Banking. 

Law  relating  to  bands. 

See  Bond. 

Relating  to  negotiable  paper. 

See  Bills  and  Notes. 

Damages  reeoverablefor  its  breach. 

See  Damages. 

Of  insurance. 

See  Insurance. 

Of  copartnership. 

See  Partnership. 

Of  sale  of  personal  property. 

See  Sale. 

Specific  performance. 

See  Specific  Performance. 

Of  sale  of  real  property. 

See  Vendor  and  Purchaser. 

CONTBIBXTTOBY  NSGLiaENCE : 

See  Negligence. 

QO'Si'BOiRA.TlOTSl  —  Action  by  stockholders  in  behalf  of  the  corporation  to 
recover  stock  alleged  to  Jiave  been  improperly  issued  to  parties  engaged  in  its 
organization  —  tohat  instrument  of  subscription  for  stock  of  the  corporation 
constitutes  a  contract  with  the  parties  to  whom  the  stock  was  issued,  and  not 
with  the  corporation  —  wh/it  does  not  create  fiduciary  relation*  between  sveh 
parties  and  the  corporation  —  any  wrong  done  must  be  remedied  in,  an  action  by 
the  subscribers.!  1.  The  complaint  in  an  action  brought  by  stockholders  of 
the  American  Malting  Company  against  the  corporation,  the  members  of  the 
brokerage  firm  of  Moore  &  Schley  and  one  Eicks,  to  compel  Moore  &  Schley 
to  account  to  the  corporation  for  5,000  shares  of  its  preferred  stock  and  77,400 
shares  of  the  common  stock,  alleged  that  prior  to  the  incorporation  of  the 
American  Malting  Company,  Moore  &  Schley  secured  options  for  the  pur- 
chase of  a  number  of  malting  plants  and  caused  such  options  to  be  taken  in 
the  name  of  the  defendant  Eicks,  who  was  in  their  employ,  for  their  benefit; 
that  immediately  prior  to  the  organization  of  the  corporation,  Moore  A 
Schley  invited  subscriptions  to  the  stock  thereof  by  the  following  letter: 

'*  Messrs.  Moore  &  Schley: 

**  GENTLEMEN. —  Each  of  the  undersigned  agrees  to  take  the  number  of 
shares  set  opposite  his  signature  hereto  of  the  preferred  stock  and  one-half 
that  number  of  shares  of  the  common  stock  of  a  company  to  be  organized  to 
manufacture  and  deal  in  malt  with  a  capital  of  $30,000,000,  one-half  thereof 
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to  be  7^  cumulative  preferred  stock  and  the  remainder  common  stock,  and  to 
pay  therefor  the  amount  likewise  set  opposite  his  signature  to  the  Guaranty 
Trust  Company  of  New  York,  at  its  office  in  New  York  City,  as  and  when 
called  for  by  said  trust  Company. 

"  It  is  expected  that  of  the  capital  aforesaid  all  but  two  and  one-half  mil- 
lions of  preferred  and  one  and  one-quarter  million  dollars  of  common  stock, 
to  be  reserved  in  the  treasury  for  further  corporate  uses,  will  be  issued  in 
acquiring:  certain  malt  properties  on  which  you  and  your  associates  hold 
options  (or  other  value  as  you  may  determine  in  lieu  of  any  thereof  that  may 
not  be  acquired)  and  for  working  capital  and  that  a  part  of  the  stock  so  to 
be  issued,  to  wit:  nine  million  dollars  of  preferred  and  four  and  one-half 
million  dollars  of  common  heretofore  underwritten,  will  be  sold  upon  the 
terms  above  stated,  deliverable  when  and  if  issued. 

"Dated  New  Yokk,  September  21th,  1897." 


The  complaint  further  alleged  that  this  letter  was  signed  by  a  large  number 
of  persons  who  agreed  to  take  the  $9,000,000  in  preferred  stock  and  |4, 500,000 
in  common  stock  therein  mentioned  and  to  pay  therefor  the  sum  of  $9,000,000; 
that  Moore  &  Schley  procured  the  American  Malting  Company  to  be  incor- 
porated with  a  capital  of  $30,000,000,  $15,000,000  of  which  was  preferred 
stock  and  $15,000,000  common  stock;  that  they  also  procured  the  election  of 
officers  and  directors  who  acted  in  their  interest;  that  thereafter,  through  the 
instigation  of  Moore  &  tichley,  the  corporation  entered  into  a  contract  with 
Eicks,  by  which  the  latter  agreed  to  convey  or  cause  to  be  conveyed  to  the 
defendant  corporation  the  mating  plants  on  which  options  had  been  secured 
and  to  furnish  a  working  capital  of  $2,070,000,  in  consideration  of  which  the 
corporation  agreed  to  issue  to  Eicks  or  to  his  order  preferred  stock  of  the  par 
value  of  $12,500,000  and  common  stock  of  the  par  value  of  $18,740,000;  that 
the  Guaranty  Trust  Company  paid  for  the  malting  plants  purchased  from 
Eicks  and  also  furnished  the  corporation  with  a  working  capital  of  $2,070,000 
out  of  the  $9,000,000  paid  by  the  persons  signing  the  subscription  agreement 
above  set  forth;  that  there  remained  in  the  luinds  of  the  trust  company  5,000 
shares  of  preferred  stock  and  77,400  shares  of  the  common  stock  which  was 
delivered  to  Moore  &  Schley.  whD  appropriated  it  to  their  own  use.  It  was 
this  stock  for  which  the  plaintiffs  sought  to  compel  the  individual  defendants 
to  account  to  the  corporation. 

It  was  not  alleged  that  Eicks  failed  to  convey  to  the  corporation  the  plants 
which  he  agreed  to  convey,  nor  that  such  plants  were  not  worth  what  the 
company  paid  for  them.  No  attempt  was  made  to  rescind  the  sale  of  the 
plants  to  the  corporation. 

Held,  that  the  complaint  did  not  state  a  cause  of  action  against  the  indi- 
vidual defendants,  as,  upon  the  facts  alleged,  the  corporation,  in  whose  right 
the  plaintiffs  sued,  could  not  itself  maintain  the  action; 

That  the  corporation  had  no  interest  in  the  subscription  agreement  which 
was  the  foundation  of  the  cause  of  action  which  the  plaintiffs  had  attempted 
to  set  up; 

That  no  fiduciary  relation  existed  between  Moore  &  Schley  and  the  cor- 
poration, which  would  entitle  the  latter  to  maintain  the  action; 

That  if  a  wr(»ng  had  been  done,  it  was  one  which  would  be  remedied  only 
at  the  suit  of  those  who  signed  the  subscription  agreement  or  those  claiming 
directly  under  them.    Hutchinson  v.  Simpson.  .  888 

2. Railroad  bonds  registered  in  tlie  name  of  a  charitable  corporation  — 

the  rtgietration  changed  to  bearer  under  an  unautliorized  transfer  by  its  treas^ 
urer  and  a  forged  resolution  —  liability  to  the  diaritoMe  corporation  of  the  rail- 
road company  and  of  a  brokerage  house  which  toitnessed  the  transfer — liability 
€f  the  brokerage  house  to  the  railroad  company.]    A  railroad  company  issued 

App.  Div.— Vol.  XCIL        41 
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coupon  mortgage  bonds  payable  to  bearer.  The  bonds  and  the  mortgage 
eiven  to  secure  their  payment  authorized  the  owner  to  register  the  bonds  in 
his  name,  and  provided  that,  if  so  registered,  they  would  thereafter  be  trans- 
ferable only  upon  the  books  of  the  company  by  the  owner  in  person  or  by 
his  attorney  duly  authorized.  Provision  was  also  made  for  a  change  in  the 
registration  of  the  bonds  so  that  they  should  again  become  payable  to  bearer. 

A  charitable  corporation  purchased  three  of  the  bonds  and  procured  them 
to  be  registered  in  its  name.  Thereafter,  the  treasurer  of  the  charitable  cor- 
poration who  was  the  custodian  of  the  bonds,  but  who  had  no  authority, 
actual,  implied  or  apparent,  to  sell  the  bonds,  without  the  knowledge  of  the 
charitable  corporation,  abstracted  the  bonds  from  the  place  in  which  they 
were  kept,  went  to  the  office  of  a  brokerage  firm  and  told  the  cashier 
thereof  that  the  charitable  corporation  desired  to  sell  the  bonds.  The  cashier 
told  the  treasurer  that  the  bonds  could  not  be  sold  unless  they  were  regis- 
tered as  payable  to  bearer  and  instructed  the  treasurer  to  take  the  bonds  to 
the  transfer  agent  of  the  railroad  company  and  ascertain  how  the  change  in 
registration  could  be  effected. 

Thereupon  the  treasurer  called  upon  the  transfer  agent  of  the  railroad 
company  and  was  informed  that  it  was  necessary  to  furnish  to  the  railroad 
company  a  power  of  attorney  executed  by  the  charitable  corporation  with 
tbe  si^ature  thereof  guaranteed  by  a  firm  represented  on  the  New  Yoric 
Stock  Exchange  and  also  a  copy  of  the  resolution  of  the  board  of  directors  of 
the  charitable  corporation  authorizing  the  transfer. 

On  communicating  these  facts  to  the  cashier  of  the  brokerage  firm,  the 
latter  filled  out  a  power  of  attorney  authorizing  the  transfer  of  the  bonds  to 
bearer.  The  treasurer  of  the  charitable  corporation  signed  the  power  of 
attorney  on  behalf  of  the  charitable  corporation  in  his  capacity  as  treasurer 
and  it  was  witnessed  b^  the  cashier  of  the  brokerage  firm.  One  of  the  mem- 
bers of  the  brokerage  nrm  also  signed  the  power  of  attorney  with  the  firm 
name.  The  treasurer  then  produced  a  for^ea  resolution  of  the  board  of  direc- 
tors of  the  charitable  corporatipn  authorizing  the  transfer  of  the  bonds. 

The  power  of  attorney  and  the  forged  resolution  were  taken  to  the  trans- 
fer agent  of  the  railroad  company  who  thereupon  registered  the  bonds  as 
payable  to  bearer.  The  bonds  were  then  delivered  to  one  of  the  members  of 
the  brokerage  firm  who  sold  the  same  and  received  the  proceeds  thereof. 
He  turned  the  proceeds  of  such  sale  over  to  the  treasurer  of  the  charitable 
corporation  and  the  latter  appropriated  them  to  his  own  use. 

Held,  that,  when  the  bonds  were  registered  in  the  name  of  the  charitable 
corporation,  the  negotiability  thereof  was  destroyed,  and  that,  until  the 
charitable  corporation,  or  its  duly  authorized  agent,  transferred  them  or  pro- 
cured them  to  be  registered  as  payable  to  bearer,  the  bonds  occupied  the 
same  status  as  any  other  non-negoUable  obligation  of  the  railroad  company; 

That  the  acts  by  which  the  change  in  the  registration  of  the  bonds  had 
been  effected,  having  been  done  without  the  auuiority  of  the  charitable  cor- 
poration, there  had  been,  as  between  the  charitable  corporation  and  the  rail- 
road company,  no  change  in  the  ownership  of  the  boncfs,  and  that  the  charit- 
able corporation  was  entitled  to  recover  from  the  railroad  company  the  bonds 
themselves  or  their  value; 

That  the  railroad  company,  in  case  it  furnished  such  bonds  or  paid  tbe 
value  thereof,  was  entitled  to  recover  their  value  from  the  brokerage  firm. 

That  the  charitable  corporation  was  also  entitled  to  recover  the  value  of 
the  bonds  from  the  brokerage  firm. 

Glarkson  Home  v,  Chbsafbaks  &  O.  R.  Co 4Si 

Action  against  directors  of  a  corporation  to  recover  damages  for 

alleged  false  representations  —  motion  to  make  the  complaint  more  aefinite 
and  certain  by  alleging  which  of  the  defendants  were  directors  at  the  respec- 
tive times  when  the  representations  were  made — bill  of  particulars. 

y mER  V.  Jaices 548 

See  Pleading. 

Injunction  sought  by  a  majority  stockholder,  restraining  the  directors 

of  a  corporation,  minority  stockholders,  from  holding  a  special  meeting  or 
disposing  of  its  assets  —  when  it  will  not  be  granted.    Gellbtts  e.  Notbs.  .  SIS 
See  Equity. 

See  Railroad. 
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006TS  —  On  appeal  from  a  judgment  of  a  justice  of  the  peaee.}  1.  An  action 
was  brought  in  a  Justice's  Court  to  recover  |116  for  merchandise  sold  and 
delivered  bv  the  plaintiff  to  the  defendant.  The  latter  interposed  a  coun- 
terclaim of  $125  for  damages  resulting  from  an  alleged  misrepresentation  as 
to  the  quality  of  the  mercliandise.  The  trial  in  the  Justice's  Court  resulted 
in  a  judgment  for  the  plaintiff  for  |116  and  costs.  The  defendant  appealed 
to  the  County  Court  and  demanded  a  new  trial  therein.  He  also  served  an 
offer  to  allow  the  plaintiff  to  take  judgment  against  him  for  $(^5,  which  offer 
the  plaintiff  did  not  accept.  The  case  was  tried  three  times  in  the  County 
Court,  the  third  trial  resulting  in  a  verdict  for  the  plaintiff  for  |75. 

Held,  that  as  it  did  not  appear  that  the  verdict  of  seventy -five  dollars 
included  interest,  interest  should  not  be  computed  on  the  amount  of  the  plain- 
tifTs  offer  of  judgment,  from  the  time  when  it  was  made  to  the  rendition  of 
the  verdict,  for  the  purpose  of  determining  whether  the  verdict  was  more 
favorable  to  the  plaintiff  than  the  offer  of  judgment; 

That,  interest  not  being  added  to  the  amount  of  the  offer,  the  plaintiff's 
recovery  was  more  favorable  to  him  than  the  offer  of  judgment  and  that, 
consequently,  the  defendant  was  not  entitled  to  costs  under  section  3070  of 
the  Code  of  Civil  Procedure; 

That  the  plaintiff  was  not  entitled  to  costs  under  section  3070  of  the  Code  of 
Civil  Procedure,  but  that,  as  he  had  recovered  fifty  dollars  or  more  in  the 
County  Court,  he  was  entitled  to  costs  under  section  3228  of  the  Code  of  Civil 
Procedure.    Rose  v.  Wells K 

2.  Wlien  intereet  is  eoneidered  in  determining  whether  a  recovery  ie  mare 

or  leu  than  an  offer. ^  In  actions  where  the  damages  are  liquidated,  interest 
from  the  date  of  the  offer  to  the  date  of  the  recovery  should  be  taken  into 
consideration  in  determining  whether  the  recovery  is  more  favorable  than  the 
offer. 

In  actions  where  the  damages  are  unliquidated,  the  recovery  should  be  com- 
pared with  the  offer  without  adding  interest  to  the  offer  or  discounting  the 
amount  of  the  recovery.    Id. 

8.  ^hen  impoud  upon  an  executor  individuaUjf.]    As  a  general  rule,  if 

an  executor  denies  the  existence  of  assets  and  such  assets  appear  he  wiU  be 
personally  charged  with  costs. 

Matter  of  L.  I.  L.  &  T.  Co.  (In  bb  Northup) 5 

Amendment,  by  bringing  in  an  additional  defendant — costs,  where 

the  case  h%B  gone  to  the  Court  of  Appeals  on  the  question  as  to  the  necessity 

of  BO  doing.    Steinbach  «.  Prudential  Insurance  Co 440 

See  Pleading. 

Payment  of  imposed  on  granting  leave  to  ctmend  a  complaint. 

See  Pleading. 

OOTTNSEIj  fee — Aufarded  in  an  action  for  separation. 
See  Husband  and  Wife. 

00T7NTY — Publication  of  election  notices  —  effect  of  more  than  one  paper 
being  designated  by  the  board  of  supervisors  —  in  fixing  the  compensation 
therefor,  the  supervisors  are  not  limited  by  the  prices  fixed  by  section  21  of 

the  County  Law.    Matter  of  Ford  v.  Supervisors. 119 

See  Election. 

OOTTRT  —  At  an  election  held  on  November  third  a  vacancy  in  the  office  of  jus- 
tice of  the  Supreme  Court  occurring  on  the  previous  August  third  may  be  filed. 

See  People  ex  rel.  Hart  v.  Qoodrich 445 

Quffire,  as  to  the  right  of  the  Appellate  Division,  upon  an  appeal  from  a 

judgment  of  the  Court  of  Claims,  to  modify  such  judgment  by  increasing  the 
emard. 

See  Hall  v.  State  of  New  York 96 

General  Rule  of  Practice  86. 

See  MgMann  v.  Brown 249 

/8S0tf  Fisher  Malting  Co.  v.  Brown 261 
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OOUBT  OF  ClsAIMa  —  Right  of  the  Appellate  Divuion   to   modify  %ta~ 

judgment. 

See  Court. 

COVENANT — Prohibiting  the  erection  of  a  tenement  house  on  land  con- 
veyed— an  apartment  house  does  not  come  within  the  prohibition. 

ErrcHiNG  V,  Brown 160 

See  Vendor  and  Purchaser. 

CBEBITOB'S  SX7IT—  To  ut  oHde  a  fraudulent  conveyance. 
See  Fraudulent  Conyetance. 

See  Equity. 

OBUXE  —  Becetving  stolen  money — delivery  to  an  attorney  by  hie  client  {the 
thief)  of  money  which  the  attorney  deposits  to  hie  credit  in  a  bank — proof  that 
the  attorney  failed  to  deliver  it  to  a  receiver  of  the  thirf's  property — the  thitf 
WM  not  an  accomplice  of  his  attorney  —extent  to  which  the  evidence  of  the  tM^, 
if  an  accomplice,  must  be  corroborated  —  declaration  of  the  attorney  as  to  the 
thief's  methods  —  reiteration  of  a  cfiarge  not  required.]  1.  Upon  the  trial  of  an 
indictment  charging  the  defendant  with  the  crime  of  receiving  $80,500  which 
one  Miller  had  stolen,  it  appeared  that  the  defendant  was  Miller's  attorney 
and  was  familiar  with  the  methods  by  which  Miller  obtained  the  money  in 

auestion;  that  on  one  occasion  Miller  came  to  the  defendant's  office  with 
le  $80,500  in  a  satchel  and  that  the  defendant  advised  him  to  flee  from  the 
country;  that  the  defendant  and  Miller,  the  defendant  carrying  the  satchel, 
then  went  to  a  banking  house  where  Miller  had  a  bank  account  of  $10,000 
and  a  deposit  of  $100,000;  that  on  reaching  the  banking  house.  Miller 
attempted  to  withdraw  the  deposit  of  $100,000,  but  was  unsuccessful,  as  it 
was  after  banking  hours;  that  Miller  finally  determined  to  transfer  his 
account  and  the  deposit  to  the  defendant;  that  in  the  meantime  the  $80,500 
was  handed  to  the  receiving  teller  of  the  bank  to  be  counted;  that  after  the 
receiving  teller  had  counted  the  money,  the  defendant  prepared  three 
deposit  slips,  one  for  the  certificate  of  deposit  of  $100,000,  one  for  a  check 
of  $10,000  signed  by  Miller  to  the  order  of  the  defendant,  and  one  for  the 
$80,500  in  cash.  These  slips  were  handed  to  the  receiving  teller  with  the 
money  that  had  been  brought  to  the  bank  by  the  defendant.  The  certificate 
of  deposit,  the  check  and  the  mone^  were  placed  to  the  defendant's  credit 
in  the  bank  and  were  subsequently  withdrawn  by  him. 

Held,  that  the  evidence  was  sufficient  to  sustain  a  finding  that  the  defend- 
ant received  the  $30,500; 

That  Miller  never  parted  with  his  title  to  the  money  until,  with  his  consent, 
it  was  transferred  to  the  defendant  and  by  the  latter  deposited  with  the  bank; 

That  proof  of  the  defendant's  failure  to  pay  any  of  the  money  and  property 
received  by  him  from  Miller  either  to  the  receiver  of  Miller's  property 
appointed  by  the  Supreme  Court  or  to  Miller's  receiver  in  bankruptcy,  was 
competent  as  evidence  characterizing  the  knowledge  and  intent  with  which 
the  defendant  received  such  money; 

That  Miller,  in  delivering  the  money  to  the  defendant,  did  not  become  an 
accomplice  of  the  defendant; 

That,  assuming  that  Miller  was  an  accomplice  of  the  defendant,  it  was  not 
necessary  that  all  of  Miller's  testimony,  except  that  which  was  corroborated, 
should  be  disregarded  when  determining  whether  the  defendant  was  inno- 
cent or  guilty; 

That  sufficient  corroborative  evidence  had  been  given  to  satisfy  the  require- 
ments of  section  899  of  the  Code  of  Criminal  Procedure,  providing  that  '*a 
conviction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless  he  be 
corroborated  b^  such  other  evidence  as  tends  to  connect  the  defendant 
with  the  commission  of  the  crime; " 

That  any  declaration  or  admissions  of  the  defendant,  in  relation  to  the 
methods  by  which  Miller  obtained  the  stolen  moneys,  were  competent  evi- 
dence as  to  the  defendant's  knowledge  of  such  methods; 

That  a  judge  is  not  bound  to  reiterate  to  the  jury  instructions  which 
he  has  already  distinctly  given  to  the  jury.    People  v.  Amicon 205 

2. Manslaughter  —  unnecessary  force  used  in  self-protection  —  tf  that 

force  did  not  cause  t?ie  death  a  conviction  is  improper  — proof  that  the  deceased 
had  one  knife  does  not  disprove  his  possession  of  another — a  charge,  in  effect^ 
that  a  preponderance  of  evidence  establishes  guUt  beyond  a  reaeonMe  doubt,] 
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Upon  the  trial  of  an  indictment  under  which  the  defendant  was  convicted 
or  the  crime  of  manslaughter  in  the  second  def^ee,  it  appeared  that  the 
deceased  died  as  the  result  of  injuries  received  m  an  altercation  with  the 
defendant  which  the  defendant  claimed,  and  there  was  no  proof  to  the  con- 
trary, had  been  started  by  the  deceased  attacking  him  with  a  knife.  No 
single  injury  received  by  the  deceased  was  sufficient  of  itself  to  cause  death, 
which  resulted  from  a  shock  caused  by  all  the  injuries  taken  together.  The 
evidence  did  not  establish  how  much  force  the  defendant  used. 

Held,  that  even  if  the  defendant  had  used  more  force  than  was  necessary 
to  defend  himself  from  the  assault,  it  not  having  been  shown  beyond  a  rea- 
sonable doubt  that  such  extra  force,  which  was  the  only  force  unlawfully 
used,  resulted  in  the  death  of  the  deceased,  the  defendant  could  not  be  con- 
victed of  manslaughter; 

That  evidence  that  during  the  time  that  it  was  claimed  that  the  deceased 
owned  the  knife,  with  which  the  defendant  contended  the  deceased  began 
the  assault,  a  witness  had  seen  him  in  possession  of  another  knife,  was  imma- 
terial, as  it  did  not  follow  from  the  deceased's  possession  of  the  other  knife 
that  he  did  not  have  the  knife  in  question; 

That  a  charge  that  the  People  were  bound  to  satisfy  the  jury  "by  a 
prepondei'ance  of  evidence  of  the  guilt  of  the  defendant,  and  when  they  do 
satisfy  you  of  that,  it  should  be  your  province  and  duty  to  bring  the  defend- 
ant in  guilty,"  was  erroneous,  as  the  People  were  bound  to  prove  the  defend- 
ant's guilt  beyond  a  reasonable  doubt; 

That  the  error  was  not  cured  by  a  further  charge  to  the  following  effect: 
'*The  People  do  not  ask  you  to  find  a  verdict  on  insufficient  evidence,  and 
unless  you  believe  that  the  case  is  proven  beyond  any  reasonable  doubt 
you  must  acquit.  What  we  mean  by  reasonable  doubt  is  not  a  speculative 
doubt  as  to  what  a  person  might  have  done,  but  such  a  reasonable  doubt  as 
an  ordinarily  reasonable  man  would  have  after  looking  the  entire  transaction 
over,  and  the  defendant  is  entitled  to  the  benefit  of  such  a  doubt  at  every 
turn  of  the  case."    People  t).  Taylor 29 

Cf  contempt. 

See  Contempt. 

CBUELTY  —  Betioeen  fiusband  and  wife. 
See  Husband  and  Wife. 

DAM  —  WJMt  continuity  of  use  of  a  dam  is  sufficient  to  establish  a  prescriptive 
right  to  flood  land,  and  U  inconsistent  with  an  intention  to  abandon  tJiat  right. 
See  Adverse  Possession. 

DAMAGES  —  Removal  of  steA  beams  from  a  building  existing  on  real  property 
€U  t/ie  time  of  the  execution  of  a  mortgage  tJiereon  —  right  of  the  mortgagee  to  sve 
therefor  without  alleging  insolvency  on  the  part  of  the  mortgagor  —  measure  of 
damages  —  when  it  is  the  cost  of  restoration  and  when  the  diminution  in  market 
value. 

See  Ooden  Lumber  Co.  v.  Burse 143 

Warranting  a  **  machine  to  do  good  work,  to  be  well  made,  of  good  materials, 

and  to  be  durable  if  used  with  proper  care  "  —  the  vendor  is  not  liahle  for  per- 
sonal injury  caused  to  tlie  vendee  by  the  breaking  of  the  gearing  while  in  use  — 
general  and  special  warranty,  distinguished  —  TJieaeure  of  damages. 

See  BiRDSiNGER  V.  McCoKMiCK  Harvesting  M.  Co 85 

Contract  to  complete  a  building  within  a  specified  time  *'  under  a  penalty 

of  twenty -five  dollarn  per  day  "  — wfien  it  ts  a  penalty  and  wJien  liquidated  dam- 
ages—  tJie  owner  sJiould  show  the  rental  value  —  allowance  for  time  spent  in  mak- 
ing alterations  and  in  complying  with  sanitary  and  building  laws. 

See  Small  v.  Bcrke 888 

ElectHc  plant  —  when  it  is  a  nuisance  in  a  city  —  cfiaracter  of  tJie  neigh- 
borhood ctmsidered — obstruction  of  tlve  street  by  ames — that  it  could  not  be 
otherwise  operated  is  no  defense  —  measure  of  damages  of  the  lessee  of  an  adjoin- 
ing hotel. 

See  Pritchard  v.  Edison  El.  Illuminating  Co 178 
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Measure  of  damages  far  a  failure  to  deliver  goods  contraeUdfor — tTie 

difference  between  tJieir  market  value  and  the  contract  price  ;  between  their  vaiue 
to  the  vendee  and  the  contract  price. 

See  Ideal  Wrench  Co.  v.  Qarvin  Machine  Co 187 

Profits  from  the  urUairful  use  of  a  printing  press,  the  subject  of  a 

monopoly — burden,  of  proof  as  to  the  profits — tlie  damages  being  unliquidaled 
interest  is  not  allowable. 

See  New  York  Bank  Note  Co.  v.  Hamilton  Co 427 

Negligence — a  disease  for  which  damages  are  sought  must  necessarily  and 

directly  be  caused  by  the  injtn^. 

See  LocKWooD  v.  Trot  City  Railway  Co 113 

Liability  of  a  carrier  for  damages  to  goods  occurring  after  possession 

thereof  has  been  demanded. 

See  Thyll  v.  New  York  &  Long  Branch  R.  R.  Co 513 

DEBTOR  AND  CBEDITOB  —  Trust  giving  the  beneficiary  the  right,  on 
notice  to  the  trustee  that  fie  desires  to  use  the  trust  fund  in  his  business,  to  Juite 
such  principal  —  the  title  to  the  trust  fund,  whether  real  or  personal,  vests  in  the 
beneficiary — creditor's  action  to  enforce  a  judgment  against  the  fund — when  the 
fact  t?iat  residuary  legatees  are  not  made  parties  is  not  a  ground  €f  objection  — 
burden  of  proof  that  they  are  alive. 

See  Ullhan  v.  Cameron 91 

Fraternal  beneficiary  corpoi^ation  of  the  State  of  Indiana — attachment 

by  a  beneficiary  of  a  '*  reU^  fund*'  deposited  in  bank  in  the  State  of  New  York 
—  right  thereto  of  the  altfiching  beneficiary  as  against  receivers  of  the  corporation 
appointed  in  Indiana  and  in  New  York  —  such  fund  is  not  impressed  with  a 
trust. 

See  National  Park  Bank  v.  Clark 3<S2 

Action  by  a  trustee  in  bankruptcy  against  a  judgment  creditor  of  (he 

bankrupt  —  an  a^djudication  in  the  bankruptcy  proceeding  that  the  bankrupt  teas 
insolvent  wlien  the  judgment  was  obtained  against  him,  is  conclusive  against  the 
judgment  creditor. 

See  De  Graff  v.  Lang 564 

Creditor  of  a  defendant  in  an  action  to  foreclose  a  mortgage  on  real  prop- 
erty is  not,  by  virtue  of  such  relation,  entitled  to  irUervene  in  the  action. 

See  Bouden  v.  Long  Acre  Square  Building  Co S35 

Fraudulent  conveyance  by  a  debtor. 

See  Fraudulent  Conveyance. 

DEED  —  Covenant  prohibiting  the  erection  of  a  tenement  house  on  land 
conveyed  —  an  apartment  house  does  not  come  within  the  prohibition. 

KlTCHING  V.  BliOWN IM 

See  Vendor  and  Purchaser. 
See  Real  Property. 

DEFAULT  —  Failure  of  the  Comptroller  to  appear  on  a  motion  for  a  writ  of 
certiorari  to  review  hisrtfusal  to  revise  a  franchise  tax. 
See  Tax. 

DE JTJJi iTlON  — ' ' New  Haven  Itarbor  and  adjacent  inland  waters"  --eon 
struetionaf  a  restriction  thereto  in  a  marine  insurance  policy. 

See  Kirk  v.  Home  Insurance  Co 26 

"  Visible  marks*'  in  an  accident  insurance  policy  —  pallor,  emaeiaiion 

and  decline  constitute  *'  visible"  marks. 
See  Insurance. 

"  Excess,**  as  used  in  the  question,  *  *  Have  you  ever  used  liquor  toejoeesst" 

See  Insurance. 

DEMVEBY  —  Of  goods  sold. 

See  Sale. 

DEMAND  —  WJien  necessary  to  set  interest  running  on  an  award. 
See  Eminent  Domain. 
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DEMtTBBEB : 

See  Pleading. 

DENIAL: 

See  Pleading. 

DEPOSIT  —  In  bank. 
See  Banking. 

PAOB. 

DEPOSITION  — Injunction  sought  by  a  majority  stockholder,  restraining 
the  directors  of  a  corporation,  minority  stockholders,  from  holding  a  special 
meeting  or  disposing  of  its  assets  —  the  complaint  and  moving  affidavits 
verified  on  information  and  belief,  not  stating  the  sources  thereof,  are 

insufficient.     Gillette  tj.  Notes 318 

See  Equity. 

DISMTSSAIi  —  Of  an  a^ion  for  a  failure  to  proiecute  it  —  w7ien  it  is  proper. 

See  McMann  v.  Brown 249 

See  Fisher  Malting  Co.  v.  Brown 251 

DIVOBOE : 

See  Husband  and  Wife. 

ELECTION  —  When  the  inspeetara  and  poll  derks  have  not  performed  their 
duty  a  peremptory  writ  of  mandamus  directing  a  recount  and  recanvass  of  the 
totes  is  proper  —  the  existence  of  a  remedy  by  action  does  not  pj^event  its  issue — 
mere  irregularities  not  affecting  the  result  do  not  call  for  it —  t?ie  common4aw 
powers  of  the  court  are  not  taken  away  by  tJte  statutory  autltoi-ity  as  to  man- 
damus —  what  staternents  are  insufficient  as  denials.]  1.  A  candidate  at  a  town 
election  for  the  office  of  supervisor  who,  upon  the  face  of  the  returns  had 
been  defeated  by  one  vote,  made  a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  a  recount  and  recanvass  of  the  votes  cast  in  one  of  the  elec- 
tion districts.  He  alleged  that  the  canvass  in  said  district  "  was  not  con- 
ducted in  the  manner  prescribed  by  the  statute,  in  that  the  chairman  of  the 
board  of  inspectors  did  not  take  the  split  ballots  separately  and  announce  the 
vote  for  each  candidate  on  each  such  ballot  in  the  order  of  the  offices  printed 
thereon,  and  the  poll  clerks  did  not  make  any  tally  of  the  same;  nor  was* 
any  of  the  split  ballots  passed  to  the  other  inspectors  for  verification;  but  the 
split  ballots  were  read  off  by  one  of  the  inspectora  ♦  *  *  who  was  not 
the  chairn:an,  and  they  were  tallied  by  inspectors"  and  not  by  the  poll  clerks; 
that  the  tally  sheet  in  said  district  "  is  not  filled  out  in  the  manner  required 
by  law  in  th^it  it  does  not  contain  opposite  the  name  of  Joel  Brink  (the  relator) 
or  any  other  candidate  on  the  Republican  ticket  under  a  column  headed 
*  Number  of  votes  cast  and  counted  for  each  candiilate  on  straight  ballots '  an 
entry  of  the  number  of  straight  party  votes  counted;  nor  does  it  contain 
under  another  column  headed  *  Number  of  votes  cast  and  counted  for  each 
candidate  on  split  ballots'  entered  by  single  marks  grouped  into  five  marks, 
the  votes  canvassed  for  said  Joel  Brink  for  the  office  of  supervisor,  but 
instead  thereof  there  appears  in  such  column  the  words  '  Eleven  votes'  writ- 
ten in  such  column  over  something  which  has  been  erased  therefrom." 

The  answering  affidavits  did  not  raise  an  issue  of  fact  as  to  these 
allegations. 

The  relator,  who  was  credited  with  having  received  but  eleven  votes  in 
said  district,  produced  the  affidavit  of  fourteen  persons  to  the  effect  that 
they  had  voted  for  him.  It  was  not  questioned  but  that  the  ballots  had  been 
preserved  inviolate  and  that  they  could  be  recounted  jvnd  recanvassed  under 
the  same  conditions  that  existed  at  the  time  of  the  original  count. 

Held^  that  as  the  vote  was  not  counted  or  returned  in  accordance  with  the 
statute,  it  was  proper  for  the  Special  Term,  in  its  discretion,  to  order  that  a 
peremptory  writ  of  mandamus  issue  directing  a  recount  and  recanvass  of 
the  vote; 

That  the  rule  that  a  mandamus  will  not  be  granted  where  a  party  has  a 
remedy  by  action,  is  one  addressed  to  the  sound  discretion  of  the  court  and 
is  not  of  universal  application; 

That  as  a  general  rule  mere  irregularities  in  the  mode  of  canvassing  a  vote 
at  an  election  and  making  a  return  thereof  will  not  vitiate  the  election; 

*Sie, 
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That  if  the  irregularities  are  the  result  of  ignorance  or  inadvertence  and 
ihe^  do  not  affect  the  result  of  the  election,  the  court  may  refuse' to  take 
action  for  the  purpose  of  compelling  a  recanvass  of  the  vote  in  the  specific 
manner  directed  by  the  statute; 

That  until  the  inspectors  and  poll  clerks  have  canvassed  the  vote  in  the 
manner  provided  by  statute,  they  have  not  performed  the  duty  imposed 
upon  them  as  ministerial  officers; 

That  the  statutory  provisions  authorizing  proceedings  by  mandamus  in 
election  cases  do  not  divest  the  court  of  its  common-law  jurisdiction  to  issue 
a  writ  of  mandamus  commanding  the  inspectors  of  election  to  convene  and 
perform  their  duties  as  prescribed  by  statute; 

That  indefinite  general  statements,  or  mere  conclusions  of  law  or  fact  con- 
tained in  the  answering  affidavits,  were  not  sufficient,  as  denials,  to  raise  an 
issue  of  fact.    Pbople  ex  rbl.  Brink  v.  Wat 83 

2. At  an  election  held  on  November  third  a  eaeaney  in  the  office  of  justice 

of  th£  Supreme  Court  occurring  on  the  previous  Avfvet  third  may  be  fiUedS\ 
Under  section  4  of  article  6  of  the  Constitution  or  the  State  of  New  York, 
which  provides,  '*  When  a  vacancy  shall  occur  otherwise  than  by  expiration 
of  term  in  the  office  of  justice  of  the  Supreme  Court,  the  same  shall  be  filled 
for  a  full  term,  at.  the  next  general  election,  happening  not  less  than  three 
months  after  such  vacancy  occurs,"  a  vacancy  in  the  office  of  justice  of  the 
Supreme  Court  occurring  on  August  3, 1896,  may  be  filled  at  a  general  elec- 
tion held  on  November  3,  1896.    Feople  ex  kel.  Hart  o.  Goodrich 445 

3. Publication  of  election  notices.']    Under  section  23  of  the  County 

Law  (Laws  of  1892,  chap.  686)  the  board  of  supervisors  of  a  county  are 
authorized  to  direct  the  publication  of  the  election  notices  in  but  two  news- 
papers, one  representing  each  of  the  two  principal  political  parties. 

Matter  of  Ford  v,  Sxtpervisors !!• 

4.  Effect  of  more  t?ian  one  paper  being  designated  by  tJte  board  of 

supemisors.]  An  attempt  by  the  members  of  the  board  of  supervisors  to 
designate  for  this  purpose  four  papers  for  each  of  the  two  principal  political 
parties  is  not  valid  as  to  the  paper  first  mentioned  in  each  of  the  respective  lists, 
but  is  void  as  to  all  of  the  papers  so  designated,  and  no  resolution  revoking  the 
designation  is  necessary.    Id, 

5. In  fixing  the  compensation  therefor,  the  supervisors  are  not  limited 

by  the  prices  fiaed  by  section  21  oftfie  County  Law.'^  Section  21  of  the  County 
Law,  relative  to  the  publication  of  the  Session  Laws,  provides:  ''The 
expense  of  such  publication  ♦  ♦  *  in  counties  not  having  a  city  of  over 
fifty  thousand  inhabitants  shall  not  be  less  than  twenty  nor  more  than  fifty 
cents  per  folio,  and  in  other  counties  not  less  than  thirty  nor  more  than 
fifty  cents  per  folio;  the  specific  rate  in  either  case  to  be  fixed  by  the 
board  of  supervisors." 

Section   22,   relating    to   the  publication  of  election  notices,    provides: 

*'  Such  boards,  except  in  the  counties  of  Erie  and  Kings,  shall,  in  like  man- 
ner, designate  two  newspapers,  representing  respectively  each  of  the  two 
principal  political  parties  into  which  the  electors  of  the  county  are  divided, 
in  which  shall  be  published  the  election  notices  issued  by  the  Secretary  of 
State,  and  the  official  canvass,  and  fix  the  compensation  therefor,  which 
shall  be  a  county  charge." 

Held,  that  the  phrase,  *'in  like  manner,"  contained  in  section  22,  only 
relates  to  the  designation  of  the  newspapers  in  which  the  election  notices 
shall  be  published,  and  not  to  the  fixing  of  the  compensation  for  the  publica- 
tion of  such  notices; 

That  the  board  of  supervisors,  in  fixing  the  compensation  for  the  publica- 
tion, is  not  limited  by  the  rates  fixed  by  section  21  for  publishing  the  Session 
Laws.    Id. 

See  Option. 

EMINENT  DOMAIN— Zand  taken  to  extend  Riverside  drive  in  New  York 
city  —  award  embracing  the  value  of  the  land  and  interest  thereon  to  the  date  of 
the  report —  the  landowner  is  entitled  to  interest  on  the  entire  award.]  1.  Com- 
missioners of  estimate  and  assessment  appointed  in  a  proceeding  instituted 
under  chapter  665  of  the  Laws  of  1897,  for  the  extension  of  Riverside  drive 
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in  the  city  of  New  York,  awarded  a  landowner  $11,600  as  the  value  of 
the  Uud  taken,  and  also  the  further  sum  of  $1,508.41  as  interest  thereon  from 
September  22,  1900,  the  date  when  the  title  vested  in  the  city,  to  November 
29,  1902,  the  dale  of  the  report,  making  a  total  of  118.008.41.  April  23, 
1908,  after  the  report  of  the  commissioners  had  been  conlirmed,  the  property 
owner  filed  a  demand  for  the  payment  of  the  award. 

Held,  that  the  landowner  was  entitled  to  receive  $18,008.41.  with  interest 
thereon  from  November  29, 1902,  the  date  of  the  report,  to  the  time  when 
payment  was  made,  and  not  simply  $11,500,  with  interest  thereon  from  Sep- 
tember 22,  1900,  the  date  when  the  title  vested  in  the  city,  to  the  time  when 
the  report  was  confirmed; 

That  the  amount  designated  as  interest  in  the  award  made  to  the  property 
owner  was  not  awarded  to  her  as  such,  but  as  a  part  of  the  damages  which 
she  had  sustained,  and  that  consequently  she  was  entitled  to  interest  on 
the  entire  award.    Matter  of  City  op  N.  Y.  (In  re  Dorsett) 528 

2. W?ien  the  rule  tTiat  an  excessive  demand  %$  ineffectual  to  $et  interest 

running  does  not  apply.]  Semble,  that  the  rule  that  an  excessive  demand  is 
Ineffectual  to  set  interest  running  upon  the  sum  actually  due  is  of  doubtful 
application  where  the  whole  amount  of  money  which  the  party  is  entitled 
to  receive  is  liquidated  and  the  only  question  relates  to  Interest.  Under 
such  circumstances,  if  the  comptroller  deems  the  demand  excessive,  he  should 
offer  to  pay  the  sum  concededly  due.    Id, 

3. Telephone  polei  on  a  rural  highway  —  tJiey  constitute  an  added  burden 

on  the  fee  thereof —  injunction.]  The  erection  of  a  telephone  line  on  a  public 
highway,  not  within  the  bounds  of  a  citv  or  village  and  the  fee  of  which  is 
in  the  abutting  owners,  imposes  an  aaded  burden  upon  the  highway  and 
if  the  telephone  company  attempts  to  construct  the  hue  without  obtaining 
the  consent  of  the  abutting  owners,  or  instituting  condemnation  proceedings, 
the  abutting  owners  are  entitled  to  injunctive  relief. 

Gray  u.  York  State  Telephone  Co 89 

Condemnation  of  land  —  what  continuity  of  use  of  a  dam  is  sufficient 

to  establish  a  prescriptive  right  to  flood  land,  and  is  inconsistent  with  an 

intention  to  abandon  that  right.    Hall  v.  State  of  New  York 96 

See  Adverse  Possession. 

EMPIiOYEB  AND  EMPLOYEE : 

See  Master  and  Servant. 

ECiTTITY  —  Action  for  specific  performance  of  a  contract  and  in  default  thereof 
for  its  revocation  and  the  restoration  of  the  parties  to  their  previous  condition — 
v>?io  are  proper  parties  to  such  an  action  —  lohen  the  e<nnplaint  states  a  cause  of 
action  —  allegation  as  to  inadequate  remedy  at  law]  1.  The  complaint  in  an 
action  brought  by  the  International  Paper  Company  against  the  Hudson  River 
Water  Power  Company,  the  Morton  Trust  Company,  the  Trust  Company 
of  America,  the  Kanes  Falls  Electric  Company,  and  the  Hudson  River  Elec- 
tric Company,  alleged  that  the  plaintiff,  desiring  to  develop  a  water  power 
for  use  in  connection  with  its  pulp  and  paper  mills,  purchased  certain  prop- 
erties and  river  rights  along  the  Hudson  river;  that  during  the  same  time  the 
defendant  the  Kanes  Falls  Electric  Company  and  one  Ashley,  the  president 
of  that  company,  had  acquired  and  were  attempting  to  acquire  other  prop- 
erty along  the  river  in  hostility  to  the  plaintiff;  that  the  plaintiff  and  the 
defendant  Kanes  Falls  Electric  Company  entered  into  a  contract  by  which 
they  agreed  to  co-operate  in  purchasing  and  acquiring  all  the  property  rights 
necessary  to  the  development  of  the  water  power  between  curtain  points, 
and  to  divide  said  properties  and  the  cost  of  obtaining  them  between  the 
parties  in  certain  specified  proportions;  that  there  shoula  be  conveyed  to  the 
Kanes  Falls  Electric  Company  that  part  of  the  properties  known  as  the 
"upper  power."  and  that  there  should  be  conveyed  to  the  plaintiff  that 
part  of  the  premises  known  as  the  "lower  power; "  that  in  November,  1889, 
the  parties  to  the  contract  had  acquired  all  the  properties  connected  with  the 
"upper  power"  and  the  greater  portion  of  the  properties  connected  with  the 
"lower  power,"  and  that  the  money  required  for  purchasing  said  properties 
had  been  chiefly,  if  not  entirely,  advanced  by  the  plaintiff;  that  the  Hudson 
River  Electric  Company  and  the  Hudson  River  Water  Power  Company  were 
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thereafter  organized  by  Ashley,  and  that  Ashley  desired  to  obtain  title  to  the 
"upper  power"  in  order  to  convey  it  to  the  Hudson  River  Water  Power 
Company;  that  a  further  contract  was  made  between  the  Kanes  Falls  Elec- 
tric Company  and  the  plaintiff  which  recited  that  the  Kanes  Falls  Electric 
Company  was  about  lo  deliver  to  the  plaintiff  a  deed  of  the  "lower  power," 
and  that  the  plaintiff  was  about  to  deliver  to  the  Trust  Company  of  America 
a  deed  to  the  Kanes  Falls  Electric  Company  of  the  "upper  power,"  said 
last  mentioned  deed  to  be  held  by  the  trust  company  subject  to  the  payment 
of  $125,000  by  the  Kanes  Falls  Electric  Company;  that  $90,000  of  said 
1125,000  should  be,  upon  its  receipt,  paid  by  the  trust  company  lo  the 
plaintiff,  and  that  the  remainder  of  $85,000  should  be  held  by  the  trust 
company  until  the  accounts  between  the  parties  were  settled;  that  pur- 
suant to  the  contract,  and  in  reliance  upon  the  agreement  on  the  part  of 
Ashley  and  the  Kanes  Falls  Electric  Company  to  assist  the  phiiutiff  in  pro- 
curing the  remainder  of  the  properties  necessary  to  complete  the  **  lower 
power,"  the  plaintiff  executed  a  deed  conveying  all  of  the  "upper  power"  to 
the  Kanes  Falls  Electric  Company,  and  that  the  latter  company  thereupon 
conveyed  the  same  to  the  defendant  Hudson  River  Water  Power  Com- 
pany, which  received  the  conveyance  with  full  knowledge  of  the  agree- 
ment to  assist  the  plaintiff  in  acquiring  the  properties  necessary  to  com- 
plete the  *'  lower  power; "  that  at  the  time  of  the  conveyance  by  the  plaintiff 
to  it,  the  Kanes  Falls  Electric  Company  executed  a  conveyance  to  the  plain- 
tiff of  the  properties  then  owned  by  it  connected  with  the  "lower  power;" 
that  the  plaintiff  was  unable  to  procure  the  properties  necessary  to  complete 
its  title  to  the  "lower  power"  by  reason  of  the  fact  that  the  Kanes  Falls 
Electric  Company  and  Ashlev  wrongfully  and  in  disregard  and  violation  of 
their  contracts,  acquired  sucn  properties  and  conveyed  them  to  the  Hudson 
River  Electric  Company,  which  last- mentioned  company  refused  to  convey 
the  same  to  the  plamtiff ;  that  the  Hudson  River  Electric  Company  had  exe< 
cuted  a  mortgage  to  the  defendant  Morton  Trust  Company,  by  which  it  con- 
veyed to  said  trust  company,  together  with  other  properties,  the  properties 
connected  with  the.  "lower  power"  as  security  for  the  payment  of  certain 
bonds;  that  none  of  the  bonds  had  been  actually  issued  for  value;  that  the 
Hudson  River  Electric  Company  took  title  to  the  properties  connected  with 
the  "  lower  power  "  with  full  knowledge  of  the  contracts  between  the  plain- 
tiff and  the  Kanes  Falls  Electric  Company;  that  it  refused  to  convey  such 
properties  to  the  plaintiff,  although  the  plaintiff  had  offered  to  repay  to  it 
the  consideration  paid  for  said  properties,  and  that  the  properties  in  ques- 
tion were  necessary  to  a  full  development  of  the  "  lower  power." 

The  relief  demanded  was  as  follows  : 

First,  That  the  court  ascertain  the  cost  to  the  defendant  Hudson  River 
Electric  Company  of  the  properties  described  in  the  complaint. 

Second.  That  the  Hudson  River  Electric  Company  be  decreed  to  convey 
the  properties  described  in  the  complaint  to  the  plaintiff  upon  payment  by 
theplaintiff  of  its  proportion  of  the  sums  actually  paid  therefor. 

Third,  That  the  Kanes  Falls  Electric  Company  be  required  to  pay  the 
reoudnder  of  the  amount  so  paid  for  said  properties. 

Fourth.  That  the  amount  so  paid  by  the  plaintiff  and  by  the  Kanes  Falls 
Electric  Company  be  paid  to  the  Morton  Trust  Company  and  that  said  trust 
company  on  receipt  of  said  amounts  .be  required  to  execute  and  deliver  to 
the  plaintiff  a  release  of  said  properties  from  the  lien  of  their  said  mortgage. 

Fifth.  That  in  lieu  thereof  the  defendants  the  Hudson  River  Water  Power 
Company  and  the  Trust  Company  of  America,  as  trustee,  be  decreed  to  recon- 
vey  to  this  plaintiff  all  the  property  connected  with  the  upper  power,  con- 
veyed to  the  Kanes  Falls  Electric  Company  by  the  plaintiff,  upon  the  pay- 
ment into  court  by  the  plaintiff  of  said  sum  of  |90,000,  with  interest  thereon 
and  the  conveyance  by  it  to  the  defendant  the  Kanes  Falls  Electric  Company 
of  such  properties  as  had  been  acquired  by  it  prior  to  the  making  of  said 
deed. 

Siosth.  For  such  other  relief  as  may  be  just  and  proper  in  the  premises. 

The  defendants  the  Hudson  River  Water  Power  Company,  the  Morton 
Trust  Company  and  the  Trust  Company  of  America  interposed  separate 
demurrers  to  the  complaint  on  the  following  grounds: 

Firet,  That  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant  demurring. 
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Second,  That  causes  of  action  are  improperly  joined  in  this  action. 

Held,  that  the  demurrers  should  have  been  overruled; 

That  the  complaint  set  forth  with  sufficient  definiteness  facts  enabling  a 
court  of  equity  to  grant  equitable  relief; 

That  it  appearing  from  the  facts  alleged  that  an  action  at  law  would  give 
but  an  inaaequate  and  imperfect  remedy  to  the  party  aggrieved,  it  was  not 
necessary  that  the  complaint  should  allege  that  the  plaintiff  had  no  adequate 
remedy  at  law ; 

That  the  Morton  Trust  Company,  which  was  the  trustee  mentioned  in  the 
mortgage  given  by  the  Hudson  River  Electric  Company,  was  a  proper  party 
to  the  action,  although  none  of  the  bonds  secured  by  the  mortgage  had  been 
issued  for  value,  as  the  mortgage  was  an  outstanding  incumbrance  and  some 
of  the  bonds  might  have  been  issued,  although  not  K)r  value; 

That  the  defendant  the  Trust  Company  of  America,  to  whom  the  deed 
to  the  Kanes  Falls  Electric  Company  had  been  delivered  in  escrow,  and 
which  still  held  15.000  subject  to  the  direction  of  the  plaintiff  and  the  Kanes 
Falls  Electric  Company,  was  a  proper  party  to  the  action,  although  no 
specific  relief  was  asked  against  it; 

That  the  Hudson  River  Water  Power  Company  would  not  be  a  neces- 
sary or  proper  party  defendant  if  the  action  were  brought  solely  to  secure 
specific  performance  of  the  contracts,  but  that,  as  it  was  also  brought  to 
obtain  a  rescission  of  the  contract  and  a  reconveyance  of  the  property  trans- 
ferred pursuant  to  the  contracts,  if,  for  any  reason,  specific  performance 
could  not  be  decreed,  the  Hudson  River  Water  Power  Company  was  a 
proper  party; 

That  there  was  no  reason  why  such  alternative  relief  should  not  be 
demanded  in  the  same  action,  and  why  the  persons  affected  by  either  relief 
should  not  be  made  parties  thereto,  it  appearing  that  the  same  transactions 
were  to  be  considered,  and  that  the  principal  part  of  the  proof  for  the 
purpose  of  obtaining  either  relief  was  the  same. 

Intebnat.  Paper  Co.  «.  Hudson  River  Co 56 

2. Parties  to  an  action   for  specific  performance.^    In  an  action  for 

specific  performance  all  persons  having  or  claiming  an  interest  in  the  land 
derived  from  the  vendor  after  the  contract  and  with  notice  thereof  are  neces- 
sary defendants  in  a  suit  brought  by  the  vendee  or  his  representative.    Id. 

3. Parties  to  an  action  in  equity. ^^    In  equity  all  persons  materially 

interested,  either  legally  or  beneficially,  in  the  subject-matter  of  a  suit  are 
to  be  made  parties  to  it,  so  that  there  may  be  a  complete  decree  which 
shall  bind  them  all. 

It  is  not  essential  in  a  suit  in  equity  that  all  the  parties  should  be  inter- 
ested in  the  same  way  or  affected  alike  by  the  judgment  demanded.  It  is 
proper  to  unite  all  the  parties  interested  to  avoid  a  multiplicity  of  suits 
and  have  an  adjudication  that  will  determine  the  question  as  to  all  parties 
interested  in  the  subject-matter.    Id. 

4. Presumption  on  demurrer.']    In  considering  a  pleading  demurred 

to  it  should  be  held  to  allege  all  facts  that  can  be  implied  from  the  allegations 
by  reasonable  and  fair  intendment.    Id. 

5. Tender  in  equity.]    Where  in  an  action  in  equity  the  amounts 

to  be  paid  by  either  party  to  the  other  are  uncertain  and  subject  to  an 
accounting  between  the  parties,  it  is  enough  to  offer  in  the  complaint  to  pay 
or  to  perform  whatever  obligations  rest  upon  the  party  bringing  the  action. 
Id. 

6. Specific  performance  or  rescission  —  it  is  discretionary.]    The  right 

to  specific  performance  of  a  contract  or  its  rescission  rests  in  judicial  dis- 
cretion, and  may  be  granted  or  withheld  upon  a  consideration  of  all  the 
circumstances  and  in  the  exercise  of  sound  discretion.    Id. 

7. An  objection  that  the  issues  in  an  action  are  triable  at  law  and  not  in 

equity  cannot  he  first  taken  on  appeal.]  Where  two  defendants  sued  bv  the 
former  owner  of  certain  bonds  issued  by  one  of  such  defendants,  a  railroad 
company,  and  sold  bv  the  other  defendant,  a  stockbroker,  each  answer  the 
complaint  and  the  railroad  company  asks  affirmative  relief  against  the  stock- 
broker and  the  case  is  tried  upon  the  issues  so  formed  as  an  equity  case  with- 
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out  objection  b^  either  defendant,  it  is  too  late  upon  appeal  for  either 
defendant  to  insist  that  the  question  of  the  liability  of  the  defendants  to 
the  plaintiff  or  of  the  stockbroker  to  the  railroad  company  presented  a  legal 
liability  which  could  only  be  enforced  in  an  action  at  law. 

Clarkson  Home  v,  Chbsapeakb  &  O.  R.  Co 491 

8. Temporary  injunetion  —  the  complaint  and  mining  affidavitt  verifisd 

on  information  and  belief  not  elating  the  eourcee  thereof,  aie  insufficient.'] 
The  plaintiff  in  an  action  will  not  be  granted  a  temporary  injunction  where 
the  allegations  of  the  complaint  and  the  statements  contained  in  the  moving 
affidavit  are  made  either  upon  the  plaintiff's  understanding  or  upon  his 
information  or  belief,  and  neither  the  basis  of  his  understanding  nor  the 
sources  of  his  informati<  n  nor  the  grounds  of  his  belief  are  stated. 

The  defect  is  not  cured  by  a  joint  affidavit  of  other  persons,  which,  when 
applied  to  the  allegations  of  the  complaint  and  to  the  plaintiff's  affidavit, 
merely  operates  as  an  averment  that  it  is  true  that  the  plaintiff's  under - 
standmg,  information  and  belief  are  as  alleged  and  stated. 

GiLLETTB  D.  NOTUS 313 

9.  Injunction  wughl  by  a  majority  stockholder,  restraining  the  directors 

of  a  corporation,  minority  stock?iolders,  from  fiolding  a  special  meeting  or  dis- 
posing of  its  assets,]  When,  In  an  action  brought  by  a  person  owning  a 
majority  of  the  stock  of  a  corporation  against  the  corporation  and  certifiin 
Individuals,  who,  although  minority  stockholders,  constitute  a  majority  of 
the  board  of  directors  of  the  corporation,  a  temporary  injunction  shouldnot 
be  granted  restraining  the  individual  defendants  from  holding  a  special  meet- 
ing of  the  board  of  directors  and  from  disposing  of  any  of  the  assets  of  the 
corporation  until  the  final  determination  of  the  action,  considered.     Id. 

1 0. Equ iiy  — specific  performa nee,  wlun  gra n  t ed,  ]     Courts  of  etj ui  ty  have 

jurisdiction  to  entertain  an  action  for  and  decree  specific  performance  of  a 
contract  for  the  sale  of  a  chattel  or  of  a  chose  in  action  agreed  to  be  trans- 
ferred. Parties,  however,  may  not  demand  as  matter  of  absolute  right 
specific  performance  of  such  a  contract.  Whether  it  will  be  granted  in  a 
given  case  rests  in  the  sound  discretion  of  the  court.  Such  discretion  will 
be  favorably  exercised  when  it  is  made  to  appear  that  compensation  in  dam- 
ages is  difficult,  or  impossible  of  establishment,  and  that  the  legal  remedy 
available  is  consequently  inadequate.     Gilbeut  v.  Bunnell 284 

11. W?iat  mu*t  appear  by  tlie  complaint.]  Mere  statements  in  the  com- 
plaint that  damages  for  the  breach  cannot  be  established;  that  difficulty 
attends  upon  making  proof  of  damages  sustained  and  that  the  plaintiff  will 
be  unable  to  prove  the  sum.  or  does  not  know  what  such  damages  are.  and 
can  only  have  full  and  adequate  relief  by  a  decree  of  specific  performance, 
do  not  make  out  a  case  entitling  the  party  to  equitable  relief.  The  trans- 
action, as  averred,  and  the  facts  as  they  appear  in  connection  with  it,  must 
be  of  such  a  character  as  to  make  it  apparent  to  the  court  that  the  exercise 
of  equitable  jurisdiction  is  necessarily  essential  in  order  to  afford  to  the 
party  the  relief  to  which  he  is  entitled,  and  that  without  it  he  -will  be  shorn 
of  the  benefits  of  his  contract  or  a  substantial  part  thereof.     Id. 

12. What  does  not  show  that  tlie  monetary  fxilue  of  a  contract  cannot  be 

determined — w^;i  a  complaint  asking  equitable  relief  s)iould  be  sent  to  the  law 
side  of  t/ie  court —  quaere  in  case  of  a  demurrer  thereto.]  The  complaint  in  an 
action  alleged  that  the  defendants  agreed  to  sell  to  the  plaintiffs  certain  par- 
ticipating subscription  rights  in  an  underwriting  syndicate  of  the  par  value 
of  110,000,  such  sale  to  be  evidenced  by  a  written  assignment  from  the 
defendants  to  the  plaintiffs;  that  the  plaintiffs  had  been,  at  all  times,  willing 
to  fulfill  the  contract,  but  that  the  defendants  had  refused  to  execute  the 
contract  transferring  such  rights.  The  complaint  then  alleged  the  charac- 
ter of  the  underwriting  syndicate,  its  method  of  transacting  business,  the 
value  of  the  subscription  rights  and  the  substantial  value  of  the  rights 
which  the  defendants  had  agreed  to  transfer. 

It  further  charged  that  under  such  rights  the  defendants  had  received  the 
sum  of  $1,250  returned  to  them  as  a  part  of  their  subscription  to  which  the 
plaintiffs  were  entitled,  and  also  the  further  sum  of  $1,000,  declared  as  divi- 
dends and  paid  by  the  syndicate  to  the  defendants  in  amounts  of  $500  each. 
The  complaint  further  averred  that  said  subscription  rights  were  limited  in 
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number  and  could  not  be  purchased  in  the  open  market;  that  the  underwriting 
syndicate  was  still  in  existence  and  that  very  large  profits  to  it  would  be 
realized;  that  the  value  of  such  subscription  was  very  greaX,  but  that  the 
amount  thereof  was  conjectural  and  unknown  to  the  plaintiffs;  that  there 
was  no  basis  upon  which  damages  for  the  breach  could  be  predicated;  that 
what  the  profits  were  or  would  be  was  unknown  to  the  plaintiffs,  and  that  by 
reason  thereof  the  plaintiffs  had  no  adequate  remedy  at  law  in  a  recovery  of 
damages  for  the  breach;  that  the  only  remedy  which  would  give  to  the  plain- 
tiffs the  rights  to  which  they  were  entitled  was  by  a  specific  performance  of 
the  contract;  that  upon  the  execution  of  the  contract  with  the  defendants  the 
plaintiffs  agreed  to  sell  and  transfer  such  right  to  another  party  and  that 
by  reason  of  defendants'  failure  to  fulfill  their  contract  plaintiffs  were  unable 
to  fulfill  their  subseauent  contract,  in  consequence  of  which  they  would  be 
subjected  to  heavy  damages. 

The  relief  demanded  was  that  the  defendants  be  required  to  execute  a 
written  assignment  of  the  subscription  rights;  that  they  be  enjoined  and 
restrained  from  selling  or  otherwise  disposing  of  such  subscription  rights; 
that  the  plaintiffs  have  a  money  judgment  for  the  several  sums  of  money 
which  the  defendants  had  received  on  account  of  such  rights  and  for  such 
other  and  further  relief  as  might  be  proper. 

Au  answer  was  served  and.  upon  the  case  being  brought  on  for  trial  at  an 
Equity  Term  of  the  court,  the  trial  judge  dismissed  the  complaint  on  the 
ground  that,  under  the  complaint,  the  plaintiffs  were  not  entitled  to  equita- 
ble relief. 

Held,  that  the  complaint  did  not  entitle  the  plaintiffs  to  equitable  relief,  as 
there  was  no  more  difficulty  in  establishing  the  money  value  of  the  contract 
sued  upon  in  this  action  than  in  any  ordinary  case  where  the  value  of  the 
contract  depended  upon  the  profits  to  be  made  therefrom; 

That  the  complaint  stated  a  cause  of  action  at  law  for  a  breach  of  contract; 

That  it  was,  therefore,  improper,  an  answer  having  been  interposed  and 
the  case  having  been  brought  to  trial,  for  the  court  to  dismiss  the  complaint, 
but  that  it  should  have  been  sent  to  the  law  side  of  the  court. 

QiuBre,  if.  upon  the  hearing  of  a  demurrer  to  a  complaint  framed  to  secure 
equitable  relief,  it  appears  that  the  complaint  states  a  cause  of  action  at  law 
but  not  a  cause  of  action  in  equity,  whether  the  court  should  dismiss  the 
complaint.    Id. 

An  action  is  not  maintainable  by  an  administrator  on  a  note  deposited 

with  a  trust  company  pursuant  to  section  2595  of  the  Code  of  Civil  Pro- 
cedure—  a  creditor's  action  cannot  be  based  on  a  judgment  so  obtained  — 
the  fact  that  the  administrator  afterwards  obtains  title  to  the  note  in  her 
individual  capacity  does  not  entitle  her  to  maintain  the  creditor's  suit. 

DiTMAS  V.  McKane 344 

See  Executor  and  Administrator. 

Trust  giving  the  beneficiary  the  right,  on  notice  to  the  trustee  that  he 

desires  to  use  the  trust  fund  in  his  business,  to  have  such  principal  —  the 
title  to  the  trust  fund,  whether  real  or  personal,  vests  in  the  beneficiary  — 
creditor's  action  to  enforce  a  judgment  against  the  fund. 

Ullman  «.  Cameron 91 

See  Will. 

Trustee  in  bankruptcy  —  his  remedy  to  recover  property,  transferred 

by  the  bankrupt  to  a  creditor  in  violation  of  the  Bankruptcy  Law,  is  in 

equity.    Houghton  v.  Stiner 171 

See  Bankruptcy. 

Fhr  cases  in  tchieh  injunctions  were  sought. 

See  Injunction. 

SSTOPPEIj — When  a  decree  on  an  accounting  by  a  trustee  does  not,  nor 
does  the  denial  of  a  motion  to  open  it,  estop  the  cestui  que  trust. 

Matter  of  L.  I.  T.  &  T.  Co.  (In  re  Garretson) 1 

See  Trust. 

What  precludes  a  principal  contractor  from  objecting  to  a  sub-con- 
tractor's work.     Graves  Elevator  Co.  r.  Parker  Co 456 

See  PLEADiNa. 
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EVIDENCE  —  ProfiU  frwn  (he  unlawful  use  of  a  printing  press,  the  suijeU 
of  a  monopoly  —  burdefi  of  proof  as  to  the  profits  —  the  damages  being  unliqui- 
dated interest  is  not  allowable.]  1.  In  an  action  brought  to  restrain  the  use  by 
the  defendant  of  two  presses  known  as  the  Kidder  perfecting  presses,  and 
for  an  accounting  of  the  profits  made  by  the  defendant  in  printing  strip  tickets 
upon  said  presses,  an  interlocutory  judgment  was  entered  granting  the  injunc- 
tion and  appointing  a  referee  to  assess  the  plaintifTs  damages.  Such  dam- 
ages were  adjudged  to  be  the  "  profits  made  by  the  defendant  the  Hamilton 
Bank  Note  fingraving  and  Printing  Company  upon  all  strip  ticketa  printed 
bv  it  upon  the  two  aforesaid  presses  purchased  from  the  Kidder  Press 
Manufacturing  Company,  known  as  the  Kidder  Perfecting  Press,  on  proof 
before  the  referee  that  the  Kidder  Perfecting  Press  was  the  subject  of  a 
monopoly  for  strip  ticket  printing  by  virtue  of  outstanding  patents,  or  was 
the  only  available  machinery  for  printing  strip  tickets,  or  on  proof  that  the 
Hamilton  Bank  Note  Engraving  and  Printing  Company  could  not  have 
obtained  the  contracts  to  print  said  tickets  except  by  means  of  the  Kidder 
Perfecting  Press,  and  in  the  absence  of  such  proof  tltat  the  damages  shall 
be  the  saving  in  profit  on  said  tickets  by  the  use  of  the  Kidder  Perfecting 
Presses  over  the  profits  it  would  have  made  by  printing  the  same  on  the 
presses  in  its  possession,  or  known  to  and  purchasable  by  it  prior  to  Decern* 
ber29.  1892." 

Held,  that  the  provision  of  the  judgment  directing  that,  in  certain  contin- 
gencies, the  plaintiff's  damages  should  be  ascertained  on  the  basis  of  the  differ- 
ence in  the  profits  realized  from  printing  strip  tickets  on  the  Kidder  perfecting 
presses  and  those  realized  from  printing  the  strip  tickets  on  other  presses 
available  to  the  defendant  had  been  made  for  the  defendant's  benefit,  and  that 
the  burden  of  showing  the  extent  of  the  profits  'which  would  have  been  real- 
ized by  printing  the  strip  tickets  upon  other  machines  available  to  the 
defendant  rested  upon  it; 

That,  as  it  appeared  that  the  damages  were  unliquidated,  and  that  there 
was  no  method  by  which  the  defendant  could  have  computed  the  amount 
thereof,  they  being  dependent  on  extrinsic  facts,  over  the  proof  of  which  the 
defendant  had  no  control,  the  plaintiff  was  not  entitled  to  interest  on  such 
damages.    New  Tork  Bank  Notb  Co.  «.  Hamilton  Co 427 

2.  Contract  to  furnish  cuts  representing  a  lia/rdware  and  bieyde  InisineM 

— failure  to  furnish  the  cuts  representing  the  bicycle  Imsiness  —  testimony  of  the 
drfendant  that  t7ie  bieyde  business  v)as  important;  tfuU  he  paid  for  the  cuts 
received  by  him;  that  he  notified  the  plaintiffs  of  the  alleged  breach  of  the  contract.] 
In  an  action  brought  to  recover  under  a  contract,  by  which  the  plaintiffs 
agreed  to  advertise  by  cuts  the  hardware  and  bicycle  business  of  the  defend- 
ant, which  were  entirely  distinct,  the  defendant  alleged  a  breach  of  contract 
by  the  plaintiffs,  in  that  the  cuts  furnished  did  not  represent  his  bicycle 
business. 

Held,  that  it  was  proper  to  permit  the  defendant  to  testify  that  the  bicycle 
business  constituted  the  largest  share  of  his  business; 

That  it  was  also  proper  to  permit  the  defendant,  over  the  plaintiffs*  obiec- 
tion  that  it  was  incompetent,  immaterial  and  irrelevant,  to  testify  that  he  had 
paid  the  plaintiffs  for  the  cuts  which  he  had  received; 

That  it  was  also  proper  to  permit  the  defendant,  over  the  plaintiffs*  objec- 
tion that  it  was  incompetent,  irrelevant  and  immaterial,  to  state  whether  he 
had  notified  the  plaintiffs  that  they  had  broken  their  contract. 

Hbllingeb  v.  Marshall 007 

8. Witness — his  refusal  to  answer  questions  on  cross-examination  requires 

the  r^ection  of  his  testimony  in  elii^.]  A  party  has  the  right  to  cross-examine 
a  witness  produced  against  him  oy  his  adversary,  and  to  have  an  answer  to 
pertinent  questions  relating  to  testimonv  given  on  his  direct  examination. 
The  penalty  for  a  denial  of  this  right  is  tne  rejection  of  the  testimony  given 
in  chief.    Gallagher  v.  Gallagher 138 

4. 77ie  consent  of  the  party  ceUling  him  that  Tie  be  compelled  to  answer  dots 

not  aiter  the  rule  —  effect  of  the  presence  of  other  testimony  sufficient  to  susttin 
th^  judgment.]  In  an  action  brought  by  a  wife  against  her  husband  to  obtain 
a  separation,  the  latter  interposed  a  counterclaim  for  an  absolute  divorce. 

On  the  trial  the  defendant  called  as  a  witness  the  co-respondent,  and 
proved  by  him  facts  from  which  the  only  legitimate  inference  was  that  the 
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plaintiff  had  committed  adultery  with  him  as  alleged.  On  cross-examina- 
tion the  plaintiff  asked  of  the  witness  the  direct  question  whether  he  did  have 
Intercourse  with  the  plaintiff  at  the  time  testified  to  by  him.  The  witness 
declined  to  answer.  The  plaintiff  pressed  the  question  and  requested  the 
court  to  direct  the  witness  to  answer,  which  the  court  did,  the  witness  still 
refusing.  The  request  that  the  witness  be  compelled  to  answer  was  repeated, 
and  an  exception  taken  to  the  refusal  of  the  court  to  do  so,  to  which  the  court 
replied  that  he  had  not  refused,  and  directed  that  the  examination  proceed. 
The  witness  still  declining  to  answer,  the  plaintiff  moved  that  his  direct  testi- 
mony upon  the  point  involved  be  stricken  from  the  record,  which  motion  was 
denied  and  an  exception  taken. 

Beld,  that  the  court  should  either  have  compelled  the  witness  to  answer  or 
should  have  stricken  from  the  record  his  evidence  on  the  subject,  and  that 
his  refusal  to  do  so  constituted  an  error  requiring  the  reversal  of  a  judgment 
awarding  the  defendant  an  absolute  divorce; 

That  the  judgment  would  not  be  permitted  to  stand,  although  it  appeared 
that  the  defendant  was  willing  that  the  witness  should  be  compelled  to 
answer; 

That,  as  it  did  not  appear  that  the  court  did  not  consider  the  testimony  of 
the  recalcitrant  witness,  the  error  could  not  be  said  to  be  harmless,  even 
though  there  was  sufficient  other  evidence  of  the  plaintiff's  adultery.    Id. 

Manslaughter  —  unnecessary  force  used  in  self- protection  —  if  that 

force  did  not  cause  the  death  a  conviction  is  improper — proof  that  the 
deceased  had  one  knife  does  not  disprove  his  possession  of  another — a 
charge,  in  effect,  that  a  preponderance  of  evidence  establishes  guilt  beyond 

a  reasonable  doubt.    People  v.  Taylor 2d 

See  Crime. 

Receiving  stolen  money  — delivery  to  an  attorney  by  his  client  (the 

thief)  of  money  which  the  attorney  deposits  to  his  credit  in  a  bank  —  extent 
to  which  the  evidence  of  the  Uiief ,  if  an  accomplice,  must  be  corroborated  — 
declaration  of  the  attorney  as  to  the  thief's  methods.    People  v,  Ammon.  . .  205 
See  Crime. 

Negligence  —  a  statement  made  by  the  husband  of  an  injured  party 

to  an  employee  of  a  railroad  corporation  charged  with  the  negligence  causing 
the  injury  is  inadmissible  —  a  party  is  concluded  by  an  answer  made  by  a 
witness  as  to  a  collateral  matter,     w  immer  «.  Metropolitan  Street  R.  Co.  268 
See  Negligence. 

Liability  for  damages  to  goods  occurring  after  possession  thereof 

has  been  demanded  —  objection  that  evidence  received  generally  is  not 
admissible  as  to  one  of  the  defendants — it  must  be  taken  at  the  trial  —  failure 
to  object  to  evidence  not  of  the  character  required  by  law. 

Thyll  V,  New  York  &  Long  Branch  R.  K.  Co 518 

See  Railroad. 

Contract  for  the  sale  of  old  material — a  clause  therein  ''I  reserve  the 

right,  however,  to  keep  whatever  I  want  of  the  iron,  safes  and  stone  "  —  it  may 
be  explained  by  proof  of  the  oral  negotiations. 

N.  Y. 'House  Wrecking  Co.  v.  O'Rourke 217 

See  Sale. 

The  delivery  of  savings  bank  books  accompanied  by  the  statement 

**  If  I  die,  bury  me  out  of  this  and  what  is  left  is  yours  "  —  proof  that  a  par- 
ticular bank  book  was  among  those  delivered. 

Mahon  v.  Dime  Sayings  Bank 506 

See  Gift. 

Trial  of  a  police  captain  —  evidence  insufficient  to  establish  that  he 

permitted  disorderly  houses  to  exist  or  that  he  failed  to  report  suspicious 
places  —  what  are  "suspicious  places." 

People  ex  rbl.  Stephenson  «.  Greene 248 

See  Municipal  Corporation. 

An  adjudication  in  a  bankruptcy  proceeding  that  the  bankrupt  was 

insolvent  when  the  judgment  was  obtained  against  him,  is  conclusive  against 

the  judgment  creditor.    DeGraff  v,  Lang 664 

See  Bankruptcy. 
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Revocation  of  a  guaranty  —  proof  of  the  advice  of  an  attorney  and  of 

a  prior  declaration  of  an  intention  to  revoke  it  is  incompetent. 

Lincoln  National  Bank  v.  Fisghbr- Hansen 318 

See  Contract. 

Electric  plant  —  when  it  is  a  nuisance  in  a  city  —  admissibility  of  a 

petition  for  an  inspection  by  the  board  of  health. 

pRiTCHARD  «.  Edison  El.  Illuminating  Co 178 

See  Nuisance. 

Proof,  received  withoiit  objection,  of  facts  not  alleged  as  a  defense. 

SCHIECK  ^.  DONOHUK 803 

See  Mortgage. 

—  Of  negligence  or  contributory  negligence. 
See  Nbgliobncb. 

EZECX7TI0N  —  Order  to  show  cause  shortening  the  time  of  notice  of  mak- 
ing an  application  to  the  court  —  it  does  not  apply  to  the  inauguration  of  a 
new  action  or  proceeding,  e,  g.,  the  discharge  of  an  imprisoned  debtor. 

Matter  op  Quick 131 

See  Imprisonment. 

EXECUTOB  AKB  ABTHTTNISTRATOB  —  Surcharging  an  executor' e 
account  —  a  claim  due  to  the  estate  lost  by  accepting  for  it  real  property  teiih  a 
drfective  title — delay  in  enforcing  a  claim  until  the  Statute  of  Limitation*  ha$ 
run  against  it  —  a  clause  of  a  will  bequeathing  a  law  business,  books  **and  aU 
property  pertaining  to  my  business  "  does  not  include  a  debt  due  to  the  testator 
for  legal  sendees — costs,  when  imposed  upon  an  executor  individually,]  1.  On 
an  accounting  by  the  executors  of  Daniel  W.  Northup,  a  practicing  lawjFer, 
who  died  June  9, 1893,  leaving  a  will  by  which  he  appointed  the  Long  Island 
Loan  and  Trust  Company  his  executor,  it  appeared  that  Northup  and  one 
Veeder  had  represented  the  Stewart  estate  in  a  litigation;  that  proceedings 
for  the  settlement  of  the  litigation  were  in  progress  at  the  time  Northup 
died;  that,  pending  negotiations  for  the  settlement  of  the  litigation,  Northup 
and  Veeder  had  a  conversation,  in  which  they  agreed  to  accept  the  sum  of 
$4,5()0  for  their  compensation,  of  which  Northup  was  to  receive  $3,000  and 
Veeder  wps  to  receive  |1,600;  that  Northup  informed  Veeder  that  the  Stewart 
estate  offered  to  convey,  in  part  satisfaction  of  their  claim,  property  known 
as  the  Clifton  place,  valued  at  $3,500;  that  Veeder  expressed  his  willingness, 
if  paid  11,000  in  cash,  to  take  a  $500  interest  in  the  real  estate;  that  four 
days  after  Northup's  death  the  parties  to  the  litigation  entered  into  an  agree- 
ment of  settlement,  providing,  *'that  there  shall  be  paid  to  D.  W.  Northup, 
attorney  for  the  contestants  of  said  will  of  1887,  and  William  D.  Veeder  of 
counsel  for  their  services  up  to  and  including  settlement,  the  sum  of  four 
thousand  and  five  hundred  dollars; "  that  thereafter  the  Stewart  estate  paid 
$1,000  in  cash,  which  was  taken  by  Veeder,  and  conveyed  the  Clifton  prop- 
erty to  one  Dooley,  who  executed  a  declaration  that  he  held  the  same  in  trust 
for  Veeder  and  the  estate  of  Northup  in  the  proportion  of  one  seventh  and  six- 
sevenths  respectively;  that  the  conveyance  to  Dooley  was  made  with  the 
consent  of  Northup's  executor;  that  the  title  to  the  property  conveyed  was 
unmarketable  and  that  that  fact  could  have  been  discovered  by  Northup's 
executor  with  the  exercise  of  reasonable  care,  but  that  no  examination  of  the 
title  was  made. 

It  did  not  appear  that  Northup  knew  the  condition  of  the  title  at  the 
time  he  consented  to  take  it  in  part  satisfaction  of  his  claim. 

Held,  that  no  adequate  excuse  existed  for  the  action  of  the  executor  in 
accepting  the  Clifton  place,  without  any  proper  examination  of  the  title 
thereto,  in  satisfaction  of  the  debt,  and  that  the  executor's  accounts  should 
be  surcharged  with  the  $8,000  which  the  estate  had  lost  thereby. 

It  further  appeared  that  at  the  time  the  testator  died  one  Vosburgh  was 
indebted  to  him  in  a  considerable  sum  for  legal  services;  that  although  this 
claim  was  mentioned  in  the  inventory  and  was  collectible  the  executor  bad 
made  no  effort  to  collect  it  and  that  the  claim  was  at  the  time  of  the  execu- 
tor's accounting  barred  by  the  Statute  of  Limitations. 

JIM,  that  the  executor's  account  was  properly  surcharged  with  the  amount 
of  this  claim; 
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That  Nortbup*s  claims  against  the  Stewart  estate  and  against  Vosburgh  for 
legal  services  did  not  pass  under  a  clause  of  his  will  providing,  **  I  give  and 
bequeath  to  my  son  Dwight  all  my  law  business,  law  books,  papers,  safe, 
bookcasesand  office  furniture,  and  nil  property  pertaining  to  my  business;" 

That  it  was  not  improper  for  the  surrogate,  in  the  exercise  of  his  discre- 
tion, to  direct  that  the  costs  of  the  proceedings  should  be  borne  by  the 
executor  personally; 

That,  as  a  general  rule,  if  an  executor  denies  the  existence  of  assets  and 
such  assets  appear  he  will  be  personally  charged  with  costs. 

Matter  of  L.  I.  L.  &  T.  Co.   (In  re  Northup  ) 5 

2. An  action  is  not  maintainable  by  an  administrator  on  a  note  deposited 

ioith  a  trust  company  pursuant  to  section  2595  of  the  Code  of  Civil  Procedure 
—  a  creditor's  action  cannot  be  based  on  a  judgment  so  obtained  —  the  fact  that 
the  administrator  afterwards  obtains  title  to  tht  note  in  fier  individual  capacity 
does  not  entitle  her  to  maintain  the  creditor's  enit.'\  Upon  the  death  of  Henry 
C.  Ditnias,  who  held  the  promissory  note  of  John  Y.  McKane  for  $25,000, 
letters  of  administration  on  his  estate  were  issued  to  Abigail  Y.  Ditmas.  She 
did  not  furnish  a  bond  in  an  amount  sufficient  to  entitle  her  to  receive 
possession  of  the  note,  and  the  surrogate  directed  that  the  note  should  not 
pass  to  the  administratrix  but  should  be  deposited  with  a  trust  company. 

This  action  of  the  surrogate  was  taken  pursuant  to  section  2595  of  the 
Code  of  Civil  Procedure,  which  provides  that  in  a  case  where  "the  value  of 
the  estate  or  fund  is  so  great  that  the  surrogate  deems  it  inexpedient  to 
require  security  in  the  full  amount  prescribed  by  law,  he  may  direct  that  any 
securities  for  the  payment  of  money  belonging  to  the  estate  or  fund  be 
deposited  with  him,  to  be  delivered  to  the  county  treasurer  or  be  deposited 
subject  to  the  order  of  the  trustee,  countersigned  by  the  surrogate,  with  a 
trust  company  duly  authorized! by  law  to  receive  the  same." 

Thereafter  the  administratrix,  without  obtaining  any  further  order  or 
direction  from  the  surrogate,  brought  an  action  against  McKane  on  the  note, 
recovered  judgment  against  him  for  the  amount  thereof  and  issued  an  execu- 
tion thereon,  which  was  returned  unsatisfied. 

Subsequently,  by  a  decree  of  the  Surrogate's  Court,  the  estate  of  the  said 
Henry  C.  Ditmas  was  distributed  and  the  note  in  question  was  delivered  to 
his  administratrix  in  her  individual  capacity.  The  administratrix  then 
brought  an  action  as  administratrix  and  in  her  individual  capacity  to  set  aside 
alleged  fraudulent  conveyances  executed  by  John  Y.  McKane. 

MM,  that  the  action  could  not  be  maintained,  for  the  reason  that  the 
plaintiff  had  no  authority  to  bring  the  action  on  the  note  without  obtain- 
iog  authority  from  the  surrogate; 

That  a  payment  of  the  note  to  the  plaintiff,  while  it  was  on  deposit  with 
the  trust  company,  would  not  have  discharged  McKane's  obligation  thereon; 

That  the  fact  that  the  plaintiff,  after  obtaining  judgment  on  the  note, 
acquired  title  to  the  note  in  her  individual  capacity,  did  not  entitle  her  to 
maintain  the  judgment  creditor's  action; 

That,  before  such  an  action  may  be  maintained,  all  the  statutory  require- 
ments and  conditions  precedent  must  be  complied  with. 

Ditmas  v.  McKane 344 

8.  Letters  of  administration  —  thsy  will  not  be  granted  on  tJie  applica- 
tion of  a  non-resident  alien  to  t/ie  public  administrator — t?ie  public  adminis- 
trator or  next  of  kin  must  petition  tlierefor  —  a  claim  against  a?i  estate 
fDithin  tite  Jurisdiction  of  a  surrogate  is  property  within  his  county  —  the 
public  administrator  is  *' contingently"  entitled  to  letters, 1  Kose  Ferrigan,  a 
resident  of  the  city  of  New  York,  who  had  personal  property  therein,  died, 
/leaving  as  her  sole  next  of  kin  a  sister,  Margaret  Kehun,  residing  at  Dun- 
dalk,  Ireland.  John  Flynn  of  Providence,  R.  L,  was  appointed  administrator 
of  her  estate  and  acted  as  sole  administrator  until  his  death,  which  occurred 
July  7,  1902. 

The  said  Margaret  Kehun  died  September  24,  1902.  Prior  to  her  death, 
•he  assigned  all  her  interest  in  the  Ferrigan  estate  to  one  Sheridan,  a  resi- 
dent of  Dundalk,  Ireland. 

Apf.  Div.— Vol.  XCII.        42 
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At  the  time  Flynn  died,  there  vraa  pending,  undetermined,  a  prooeedini? 
by  him  for  an  accounting  as  administrator,  in  which  proceeding  he  had 
interposed  a  claim  of  upwards  uf  $6,000  against  the  Ferrigan  estate  which 
consisted  of  upwards  of  $9,000.  After  Flynn's  death,  Sheridan,  through  an 
attorney,  filed  a  petition  in  the  Surrogate's  Court,  in  which  he  asked  that 
letters  of  administration  be  issued  upon  Flynn's  estate  to  the  public  adminis- 
trator, which  application  was  opposed  by  the  next  of  kin  of  Flynn. 

Held,  that  the  Surrogate's  Court  had  no  jurisdiction,  upon  such  applica- 
tion, to  grant  letters  of  administration  upon  the  estate  of  Flynn  to  the  public 
administrator  unless  some  one  or  more  of  the  next  of  kiu  of  Flynn  should 
apply  for  such  letters  within  a  specified  time; 

That  Sheridan  being  a  non-resident  alien,  the  surrogate  could  not  issue 
letters  to  him  nor  entertain  a  petition  presented  by  him  or  another  acting  in 
his  behalf  for  the  issuance  of  letters; 

That  the  existence  of  the  claim  made  by  Flynn  against  the  estate  was 
sufficient  to  give  the  Surrogate's  Court  jurisdiction,  upon  a  proper  applica- 
tion, to  issue  letters  of  administration  upon  his  estate; 

That  the  public  administrator  was  absolutely  or  contingently  entitled  to 
letters  and  that,  upon  an  application  duly  filed  by  him,  letters  could  be  issuetl 
to  him  unless  the  next  of  kin  of  Flynn  should  see  fit  to  make  the  application. 

Matter  op  Flynn 379 

4. Letters  of  administration — they  cannot  he  granted  to  a  non-resident 

alien  nor  to  a  resident  designated  by  him  —  he  is  not**  contingently  "  entitled  to  lei 
ters — wlio  is  —  the  public  administrator  is  entitled  either  absolutely  or  contin- 
gently.] Rose  Ferrigan,  a  resident  of  the  city  of  New  York,  who  had  per- 
sonal property  therem.  died,  leayin?  as  her  sole  next  of  kin  a  sister,  Margaret 
Eehun,  residmg  at  Dundalk,  Ireland.  John  Flynn,  of  Providence,  R.  I.,  was 
appointed  admmistrator  of  her  estate,  and  acted  as  sole  administrator  until 
his  death,  which  occurred  July  7,  1902. 

The  said  Margaret  Eehun  died  September  24,  1902,  leaving  her  surviving 
as  her  sole  next  of  kin  a  son,  William  Henry  Eehun,  of  Liverpool,  England. 
Prior  to  her  death,  she  assigned  all  her  interest  in  the  Ferrigan  estHic 
to  one  Sheridan,  of  Dundalk,  Ireland.  Subsequent  to  Flynn's  death,  Sheridan, 
through  an  attorney,  filed  a  petition  in  the  Surrogate's  Court,  for  letters  of 
administration  (2tf  bonis  non  of  the  goods,  chattels  and  credits  of  the  said  Rose 
Ferrigan. 

Held,  that  the  Surrogate's  Court  had  no  authority  to  appoint  the  attorney 
who  filed  the  petition  for  Sheridan  (the  public  administrator  having  refuseti 
to  act)  administrator  de  bonis  non  of  the  estate  of  the  said  Rose  Ferritin; 

That  there  is  no  statutory  provision  by  which  a  non-resident  alien  cm 
obtain  letters  of  administration  for  himself  or  another  upon  a  petition  filed  by 
him  for  that  purpose; 

That  Sheridan  was  not  *'  contingently  "  entitled  to  the  letters  of  adminis- 
tration, within  the  meaning  of  section  2662  of  the  Code  of  Civil  Procedure: 

That  the  word  "  contingently,"  as  used  in  this  section,  means  a  person  to 
whom,  at  the  time  the  petition  was  filed,  letters  would  issue,  if  persons  ha  v. 
in^  a  prior  right  thereto  under  section  2660  of  the  Code  of  Civil  Procedure 
did  not  take; 

That  the  public  administrator  of  the  county  of  New  York  was  entitled, 
either  absolutely  or  contingently,  to  letters  of  administration  on  the  estate, 
and  that,  if  any  reason  existed  why  such  letters  should  not  issue  to  him, 
some  other  suitable  person  might  be  appointed. 

Matter  op  Ferrigan 876 

Action  by  an  administrator  —  demurrer  that  he  has  not  legal  capacity 

to  sue  —  right  of  a  surviving  partner  in  firm  assets  —  his  relation  to  the  per- 
sonal representative  of  his  deceased  partner  —  right  of  the  latter — his  remedy 
by  action  is  for  an  accounting,  not  to  enforce  particular  claims. 

Sbcor  v.  Tradesmen's  National  Bank 294 

See  Partnership. 

Power  of  an  executor  to  compromise  a  claim  against  his  testator's 

estate — the  Surrogate's  Court  may  authorize  it  —  when  a  payment  of  $60,000 
to  settle  a  claim  for  an  entire  estate  of  $2,000^000  is  proper. 

Matter  of  Oilman. 469 

Bee  Surrogate. 
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FAILTTBE  TO  PBOSECTTTE  —  Dismissal  of  an  action  for  a  failure  to  prose- 
cute it  —  u>/ien  it  is  proper. 

See  McMann  v.  Brown 249 

See  Fisher  Malting  Co.  v.  Brown 261 

FAIiSE  &EPBESENTATION  — Action  against  directors  of  a  corpora- 
tion to  recover  damages  for  alleged  false  representations  —  motion  to  make 
the  complaint  more  definite  and  certain  by  alleging  whicti  of  the  defendants 
were  directors  at  the  respective  times  when  the  representations  were  made  — 

bill  of  particulars.    Yiner  v.  James 542 

See  Pleading. 

False  representations  hj  one  of  three  persons  engaged  in  a  joint 

adventure  —  when  they  relate  to  existing  facts  and  not  to  expected  events. 

Spier  v.  Hyde 467 

See  Contract. 

Ihlse  represcTUations  in  the  eale  of  merchandise  deliverable  in  installments. 

See  Sale. 

FIDTJOIART  BELATION — When  the  relations  between  the  parties  are  of 
a  fiduciary  character. 
See  Contract. 

What  instrument  does  not  create  it. 

See  Corporation. 

FIHE  —  Destruction  by  fire  of  freight  in  a  railroad  freight  ?iouse — exemption 
from  liability  therefor  in  t/ie  biU  of  lading. 

See  Negligence. 

FTBH: 

See  Partnership. 

FOSECLOSXJKE  —  Of  a  mortgage. 
See  Mortgage. 

FRANCHISE  TAX : 

SeeTKX. 

FRATERNAL  BENEFICIARY  CORPORATION : 

See  Insurance. 

FRAUD: 

See  False  Representation. 

FRAUDULENT  COirVETANCE  — iZ^o^  property  purchased  with  money 
euboanced  by  a  daughter  of  tlie  grantee — oral  understanding  tliat  the  pi'operty 
should  belong  to  the  daughter  —  when  conveyances  of  the  property  to  a  church 
corporation  and  by  the  church  corporation  to  a  third  party  wiU  be  set  aHde  as 
fraudulent  —  mortgage  executed  by  the  ihirdparty.'^  Patrick  J.  Corvin  pur- 
chased certain  real  property  with  moneys,  a  portion  of  which  had  been  con- 
tributed by  his  daughter,  who  was  his  only  child.  The  title  was  taken  in 
Corvin's  name,  and  it  was  understood  that  he  and  his  wife  would  use  the 
premises  as  their  home  during  their  life,  and  that,  upon  their  death,  the 
property  was  to  belong  absolutely  to  the  daughter  whose  contribution  to 
the  purchase  price  represented  the  full  value  of  her  estate  in  remainder. 

Subsequently  Corvin  and  his  wife  executed  to  a  church  corporation  an 
absolute  conveyance  of  the  premises  for  a  nominal  consideration.  The 
church  corporation  executed  a  deed  conveying  to  the  grantors  a  life  Interest 
in  the  premises,  but  the  latter  conveyance  was  not  recorded.  Subsequent 
to  Mrs.  Corvin's  death,  the  church  corporation  conveyed  the  premises  to 
Lizzie  J.  Hurley  by  a  deed  expressing  a  consideration  of  $14,500,  none  of 
which  was  paid. 

On  the  same  day  Corvin  executed  to  her  a  release  of  his  life  estate  in  the 
premises.  Hurley  then  executed  a  $6,000  mortgage  upon  the  property  to 
secure  a  loan  which  she  had  procured  and  then  reconveyed  to  Corvin  a  life 
interest  in  the  premises.  Five  thousand  dollars  of  the  mortgage  loan  was 
paid  to  the  church  corporation  and  the  remainder  was  used  for  the  pay- 
ment of  expenses.  Corvin  married  the  said  Lizzie  J.  Hurley  three  months 
later,  and  subsequently  died. 
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HM,  that  Corvin's  daughter  was  entitled  to  a  judgment  declaring  her  to 
be  the  owner  of  the  premises  in  fee  simple  subject  to  the  $6,000  mortgage, 
and  to  recover  the  15.000  received  by  the  church  ^corporation; 

That  Lizzie  J.  Hurley  should  be  required  to  account  for  the  rents  of  the 
premises,  but  that  she  should  be  protected,  by  bond  or  otherwise,  against  lia- 
bility on  the  mortgage  executed  by  her.     Leart  r.  Corvin 544 

Trustee  in  bankruptcy  —his  remedy  to  recover  property,  transferred 

by  the  bankrupt  to  a  creditor  in  violation  of  the  Bankruptcy  Law,  is  in 

equity.    Houghton  r.  Stiner 171 

See  Bankruptcy. 

FBIVOLOUS  PLEADING : 

See  Pleading. 

GENERAL  RULE  OF  PRACTICE : 

See  Court. 

GIFT  —  Scimngs  bank  deposit -- change  of  Vie  account  by  the  depontor  9o  aa 
to  read  *'  In  account  with  Margaret  Smith  {the  depoiitor),  or  son  Frank  J."— 
delivery  of  tJie  bank  book  to  a  third  person  with  instructions  to  deliver  it  to  the 
son  —  the  son  takes  the  deposit  if  he  survives  his  mother. '^  1.  Evidence  that  one 
Margaret  Smith  who  had  opened  a  savings  bank  account  in  her  own  name 
subsequently  procured  the  passbook  to  be  changed  so  as  to  read,  "  In  account 
with  Margaret  Smith  or  son  Frank  J. ,"  and  that  a  short  time  prior  to  her  death 
she  gave  the  passbook  to  her  sister  with  directions  to  keep  the  same  for 
her  son,  whose  whereabouts  were  then  unknown,  and  if  he  came  back  to 
give  it  to  him,  is  sufficient  to  authorize  a  finding  that  it  was  the  intent  of  the 
mother  to  make  lier  son  a  joint  owner  with  her  in  the  fund,  and  that  upon 
the  death  of  the  mother  leaving  the  son  surviving,  the  son  took  immediate 
title  to  the  fund  by  right  of  survivorship,  even  though  the  passbook  was 
not  delivered  to  him  during  his  mother's  lifetime. 

Farrelly  «.  Emigrant  Indust.  Sav.  Bank 53© 

2. Quflere  whether  the  transaction  constituted  a  gift  inter  vivos.]     Qucere, 

whether  the  delivery  of  the  passbook  by  the  said  Margaret  Smith  to  her 
sister  under  the  instructions  set  forth  above,  established  a  gift  inter  vivos  of 
the  bank  account  to  her  son.    Id, 

3. TJie  delivery  of  savings  bank  books  accompanied  by  the  statement  ** If 

1  die,  bury  me  out  of  this  and  what  is  left  is  yours  "  —  Vie  transaction  con- 
stitute^ a  gift  causa  mortis.]  Evidence  that  a  woman,  shortly  before  her 
death,  while  very  sick,  delivered  a  number  of  pass  books  representing  deposits 


made  by  her  in  savings  banks  to  a  third  person,  at  the  same  time  saving  to 
such  person,  "  I  think  I  am  dyine  *  *  *  I  give  you  this,  if  I  die, 
bury  me  out  of  this  and  what  is  left  is  yours,'*  is  sufficient  to  establish 


a  valid  gift  causa  mortis  of  the  savings  bank  deposits  to  such  third  person. 

Mahon  v.  Dime  Savinos  Bank 606 

4. Proof  thait  a  particular  bank  book  was  among  those  delivered.'^  Evi- 
dence sufficient  to  identify  a  particular  pass  book  as  being  among  thoee 
delivered,  considered.    Id. 

GRANTOR  AND  GRANTEE  —  Of  real  property. 
See  Vendor  and  Purchaser. 

G17ARANTY—  Contract  of. 
See  Contract. 

HEALTH  BOARD  -~  Allowance  to  a  contractor  for  time  spent  in  making 
alterations  to  comply  toith  the  rules  of  the  board  of  health. 
See  Contract. 

HIGHWAY — Telephone  poles  on  a  rural  highway  —  they  constitute  an 
added  burden  on  the  fee  thereof — injunction. 

Gray  f .  York  State  Telephone  Co. 80 

See  Eminent  Domain. 

—  City  streets. 

See  Municipal  Corporation. 
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HOXIOIDE  —  Manslaughter — unneceMaj^  force  med  in  edf-prcieetian — •/ 
tJuU  forcn  did  not  cause  the  death  a  conviction  is  improper — proof  that  the 
deceased  had  one  knife  does  not  dispi'ove  his  possession  of  another  —  a  charge,  in 
effect,  i^^t  a  prepoTuierance  ofevideneeestaUisfuss  guilt  beyond  a  reasonable  doubt. 

See  People  v.  Tayloe 39 

HOBPITAIi —  Conveyance  of  land  to  a  hospital  by  a  municipality —  \ehen  the 
Constitution  prohibits  the  Legidaturefrom  autliorising  it. 
See  Constitutional  Law. 

HUSBAND  AND  WIFE  —  Receive^'  in  a  matriinonidt  action — Tie  must  five 
a  bond.]  1.  Section  715  of  the  Code  of  Civil  Procedure. providing,  **  a  receiver 
appointed  in  an  action  or  special  proceeding,  must,  before  entering  upon  his 
duties,  execute  and  file  with  the  proper  clerk,  a  bond  to  the  People,  with  at 
least  two  sufficient  sureties,  in  a  penalty  fixed  b^  the  court,  judge  or  referee, 
making  the  appointment,  conditioned  for  the  faithful  discharge  of  his  duties 
as  receiver,'*  applies  to  a  receiver  appointed  in  a  matrimonial  action. 

Matteb  op  Sfibs 175 

2.  Effect  of  the  order  appointing  him  not  requiring  him  to  give  a  bond.'] 

An  order  appointinfj^  a  receiver  in  a  matrimonial  action  which  does  not  require 
him  to  give  a  bond  is  not  void,  but  merely  voidable.    Id. 

3. It  does  not  excuse  the  husband  for  reusing  to  deliver  his  property  to 

the  receiver.]  The  husband  cannot,  because  of  the  omission  of  this  provi- 
sion from  the  order  appointing  the  receiver,  legally  refuse  to  deliver  his 
property  to  the  receiver  upon  demand;  his  remedy  is  by  an  appeal  from  the 
order.    Id. 

4.  Action  for  divorce  —  when  the  court  may  refuse  to  confirm  t/ie  referees 

report.]  On  the  hearing  of  a  motion  to  confirm  the  report  of  a  referee  author- 
izing tne  entry  of  a  judgment  of  absolute  divorce,  it  is  the  duty  of  the  court 
to  examine  the  testimony,  and,  although  the  reference  was  to  hear,  try  and 
determine,  it  may  refuse  to  confirm  the  report  unless  it  is  satisfied  upon  the 
whole  case  that  the  divorce  should  be  granted.     Galloway  v,  Galloway.  . .  900 

5.  What  circumstances  tend  to  hJvow  collusion  justifying  the  court  in 

refusing  to  confirm  a  renort  in  plaintiff's  favor — opportunity  to  the  plaintiff  to 
dispn/ve  coUusion.]  On  such  a  motion  it  appeared  that  the  evidence  satis- 
factorily established  the  commission  of  the  offense  by  the  defendant  and  that 
the  plaintiff,  when  sworn  as  a  witness,  denied  that  the  action  was  brought 
through  connivance,  privity  or  procurement.  It  further  appeared,  however, 
that  the  defendant  had  interposed  an  unverified  answer  denying  the  commis- 
sion of  adultery  and  that  he  offered  no  testimony  in  his  defense  and  did  not 
cross-examine  the  plaintiff's  witnesses  except  in  some  slight  particulars 
which  rather  tended  to  strengthen  the  plaintifrs  case  than  to  Siow  a  defense; 
that  at  the  close  of  the  hearine.  the  attorneys  for  the  respective  parties 
entered  into  a  stipulation  providing  for  the  amount  of  the  temporary  ali- 
mony, the  time  at  which  it  should  be  payable  and  that  the  amount  thereof 
should  be  made  permanent. 

Held,  that  the  circumstances  tending  to  show  collusion  were  sufficiently 
strong  to  justify  the  court  in"  refusing  to  confirm  the  report;  that  the  court 
should  either  itself  take  testimony  or  send  the  case  back  to  the  referee,  in 
order  to  afford  the  plaintiff  an  opportunity  to  show  that  there  was,  in  fact, 
no  collusion.     Id. 

6. Cluirging  a  wife  with  unfaithfulness — it  may  constitute  cruel  treat- 
ment.] Semble,  that  the  action  of  a  husband  in  charging  his  wife,  in  the  hear- 
ing 01  their  infant  child  and  various  other  persons,  with  being  unfaithful  to 
him  may  constitute  cruel  and  inhuman  treatment  entitling  the  wife  to  main- 
tain an  action  for  a  separation.     Smith  v.  Smith 448 

7. Alimony  not  allowed  to  a  wife  living  at  Iter  hunband's  Iiome  — a  counsel 

fee  is  proper.]  Where,  in  an  action  brought  by  the  wife  for  a  separation 
on  this  ground  it  appears  that  the  wife  is  living  at  the  husband's  home  and 
is  bein^  adequately  supported  there  by  him,  the  court  should  not  award  the 
wife  alimony  pendente  lite  conditional  upon  her  electing  to  quit  her  husband's 
residence.  The  court  may,  however,  award  the  wife  counsel  fees  pendente 
lite.    Id, 
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IMPRISONMENT  —  Order  to  $how  cause  eh&rtening  the  time  of  notice  tf 
making  an  applieatian  to  the  court  —  it  doee  not  apfdy  to  the  inauguration  of 
a  new  action  or  proceeding,  e.  g.,  the  diecharge  of  an  imprieoned  debtor.]  Sec- 
tion 780  of  the  Code  of  Civil  Procedure,  authorizing  the  court,  upon  the 
presentation  of  an  affidavit  showing  grounds  therefor,  to  permit  a  motion 
to  be  made,  through  the  medium  of  an  order  to  show  cause,  on  less  than  the 
eight  days'  notice  ordinarily  required,  only  applies  to  matters  alreadv  pend- 
ing and  over  which  the  court  has  acquired  jurisdiction.  The  section  does 
not  apply  to  any  of  those  steps  which  are  required  by  statute  to  be  taken 
in  order  to  inaugurate  a  new  action  or  proceeding. 

Consequentlv  where  a  person  imprisoned  under  a  body  execution  makes 
application  to  be  discharged  from  imprisonment,  pursuant  to  section  2305  of 
the  Code  of  Civil  Procedure,  which  requires  that  at  least  fourteen  days 
before  the  petition  is  presented  to  the  court  the  petitioner  must  serve 
upon  the  judgment  creditor  a  copy  of  such  petition  and  schedules  "  together 
with  a  written  notice  of  the  time  when  and  place  where  they  will  be 

S resented,'*  the  court  has  no  power  to  dispense  with  the  full  fourteen 
ays'  notice,  as  the  proceedings  for  the  discharge  of  an  imprisoned  debtor 
are  not  commenced  until  the  petition,  schedules  and  affidavit,  with  due 
proof  of  service,  as  prescribed  in  section  2205  of  the  Code  of  Civil  Procedure, 
are  presented  to  the  court.    Matteb  of  Quick 131 

INJUNCTION — Sought  byamaiority  stockholder,  restraining  the  directors 
of  a  corporation,  minority  stockholders,  from  holding  a  special  meeting  or  die- 
posing  of  its  assets  —  the  complaint  and  moving  affidavits  verified  on  irtforma- 
tion  and  belitf,  not  stating  the  sources  thereof,  are  insufficient. 

See  GiLLBTTB  V,  Notes 318 

Trade  mark  —  use  of  the  words  **  Conserva  Di  Tomate"  not  er^oined  — 

the  use  of  a  label  calculated  to  deceive  will  be  enjoined. 

See  RoNCORONi  «.  Gboss 221 

Stay  of  proceedings  in  one  action  not  proper  in  another — an  ir^unetion 

may  in  a  proper  case  be  granted. 

See  PuRDY  V.  Baker 242 

Telephone  p(des  on  a  rural  highway  —  they  constitute  an  added  burden  on 

the  fee  thereof — injunction. 

See  Gray  v.  York  State  Telephone  Co 89 

An  unlavtful  combination  enjoined  from  spying  upon  another  person's 

business. 

See  Straus  v.  American  Publishers'  Abbn 8S0 

INJUBT: 

See  Neolioencb. 

INSOLVENCY: 

See  Bankruptcy. 

INSTAIiLMENT  —  Cf  merchandise  deliverable  under  a  contract. 

See  Sale. 

INSTTRANCE — OrcU  agreement  by  a  director  of  a  co-operative  fire  ineur' 
ance  company  that  a  new  policy  would  be  issued  on  the  expiration  of  an  existing 
one  —  destruction  of  the  property  after  the  expiration  of  the  existing  policy  and 
pending  action  on  the  application  for  the  new  policy  —  provision  that  the  policy 
might  be  made  payable  to  the  mortgagee  —  the  name  of  the  mortgagee  need  not  be 
elated.']  1.  A  co-operative  fire  insurance  company  issued  a  policy  of  insur- 
ance upon  farm  buildings  expiring  November  24,  1900.  The  directors  of 
the  association  were  its  soliciting  agents,  and  in  January,  1900,  one  of  such 
directors  named  Babcock  informed  the  insured  that  the  policy  had  expired. 
The  insured  made  an  application  for  a  new  policy  and  paid  a  portion  of  the 
premium.  A  new  policy  was  issued,  but  was  canceled,  Babcock  having 
learned  that  the  existing  policy  had  not  expired. 

The  insured  had,  in  the  meantime,  paid  the  balance  of  the  premium  and 
it  was  orally  agreed  between  him  and  Babcock  that,  upon  the  expiration 
of  the  existing  policy,  a  new  policy  would  be  issued;  that  Babcock  would 
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attend  to  the  execution  of  tbe  new  policy  and  that  the  premium  paid  by  the 
insured  should  be  retained  by  Babcock  and  applied  on  the  new  policy.  Both 
the  application  and  the  premium  were  retained  by  the  insurance  company. 

November  24,  1900,  when  the  existing  policy  expired,  tbe  insured  went 
to  Babcock's  home  and  applied  for  a  renewal  of  the  policy.  There  was 
some  dispute  as  to  whether  the  insured  signed  the  application,  but  it  was 
taken  bv  Babcock  and  mailed  to  the  office  of  the  insurance  company,  which 
received  it  on  the  morning  of  November  twenty -seventh.  On  the  same  day  a 
portion  of  the  insured  property  was  destroyed  by  fire.  Thereafter  the  insur- 
ance company,  without  knowledge  of  the  fire,  returned  the  policy  to  Bab- 
cock for  the  purpose  of  having  it  signed  by  the  applicant  and  of  having  a 
mortgagee  clause  inserted  therein. 

Babcock  was  absent  from  home  when  the  policy  arrived,  but  returned  a 
few  days  later,  when  he  took  the  application  to  the  insured  and  procured 
his  signature  thereto  and  the  insertion  therein  of  the  name  of  the  mortgagee. 
The  application  was  then  sent  to  the  insurance  company  and  was  rejected 
by  it. 

In  an  action  brought  on  the  oral  agreement,  made  by  Babcock  at  the  time 
the  new  policy  issura  in  January,  1900,  was  canceled,  to  the  effect  that  a  new 
policy  would  be  issued  on  the  expiration  of  the  existing  policy,  it  appeared 
that  Babcock,  as  a  director,  had  in  his  custody  blank  applications  to  be 
signed  by  applicants  for  insurance  and  that  his  approval  of  the  application 
was  required  before  the  policy  was  issued;  that  the  by-laws  of  the  insurance 
company  provided:  ''The  president  and  secretary  shall  have  power  to 
issue  policies  at  any  time  on  property  insured  hy  any  directors,  providing 
such  application  meets  the  requirements  of  said  Acts  and  these  By  laws.'' 

There  was  nothing  in  the  by-laws  of  the  association  prohibiting  a  director 
from  making  an  oral  agreement  for  temporary  insurance  which  should  be 
valid  until  the  home  officers  acted. 

Hdd,  that  while  Babcock  did  not  possess  authority  to  issue,  in  form,  a 
written  policy  binding  upon  the  defendant,  he  did  have  authority  to  make 
a  valid  agreement  on  behalf  of  the  defendant  to  insure  the  property  which  was 
effective  until  the  defendant  took  definite  action  on  the  application; 

That,  assuming  that  the  home  officers  might  eventually  reject  the  applica- 
tion, Babcock's  oral  agreement  was  valid  until  such  rejection; 

That  the  insurance  company  could  not  reject  the  application  simply 
because  a  loss  had  occurred; 

That  a  provision  in  the  by-laws  that  the  "  policies  may  at  the  request  of 

the  insured  be  endorsed    ♦    *    *    payable   to  mortgagee, 

ash.,  interest  may  appear,"  did  not  make  it  obligatoiy  upon  the  insured, 
who  stated  in  the  application  that  the  premises  were  incumbered,  to  give 
the  name  of  the  mortgagee.    Loomis  v,  Jeffbbson  Co.  Patrons'  Assn 601 

2. Accident  insurance  policy  excluding  injuries  "  of  which  there  is  no 

visible  mark  on  the  body  " — pallor,  emaciation  and  decline  constitute  **  visible" 
marks  —  incorrect  statement  of  full  particulars  of  the  accident —  refusal  to  per- 
mit the  insurer  to  hold  an  atUopsy — laches  in  the  demand  therefor.  \  In  an 
action  upon  a  policy  of  insurance,  "against  bodily  injuries  sustained  wholly 
and  exclusively  through  external  violence  occasioned  accidentally  by  visible 
means,"  it  appeared  that  the  policy  provided  "That  this  insurance  does  not 
cover  injuries  of  which  there  is  no  visible  mark  on  the  body  (the  body  itself 
in  case  of  death  not  being  deemed  such  mark)." 

The  insured,  an  athletic  man,  in  vigorous  health,  fell  from  a  bicycle  and 
broke  his  right  femur.  Immediately  after  the  accident  he  complained  of 
intense  pain  in  his  back  between  the  shoulder  blades  and  in  his  chest.  There 
were  no  visible  marks  upon  the  insured's  back  or  chest.  The  fractured  femur 
reunited,  but  the  pains  continued  with  increased  intensity  until  the  insured 
finally  died.  The  physician  attributed  his  death  to  angina  pectoris  caused 
by  the  fall  from  the  bicycle.  Immediately  after  the  accident  the  insured's 
face  became  pallid  and  he  began  to  declinei  which  condition  continued  pro- 
gressively  until  his  death. 

Held,  that  the  insurance  company  was  not  relieved  from  liability  tinder 
the  provision  of  the  policy,  "That  this  insurance  does  not  cover  injuries  of 
which  there  is  no  visible  mark  on  the  body  (the  body  itself  in  case  of  death 
not  being  deemed  such  mark); " 
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That  the  insured's  pallor,  emaciation  and  decline  furnished  Tisible  signs 
of  his  injury ; 

That  where  it  is  plain  that  an  accident  has  occurred  and  severe  injuries 
have  resulted  and  it  is  a  fair  deduction  from  the  circumstances  that  death 
ensued  as  the  direct  consequence  of  such  accident  the  policy  should  be  con- 
strued to  hold  the  defendant  liable,  even  though  no  contusions  or  marks 
appear  upon  the  body; 

That  a  notice,  sent  hy  the  insured  to  the  defendant  the  day  after  the  acci- 
dent, describing  in  detail  the  manner  and  time  of  the  accident  and  that  the 
injury  sustained  was  a  broken  hip  bone,  this  being  the  best  information 
then  possessed  by  the  insured  and  his  physician,  constituted  a  sufficient  com- 
pliance with  the  provision  of  the  policy  requiring  the  written  notice  to  con- 
tain '*  full  particulars  of  the  accident; " 

That  a  breach  of  a  provision  in  the  policy,  that  "  any  medical  adviser  of 
the  company  shall  be  allowed  to  examine  the  *  *  *  body  of  the  assured," 
could  not  be  predicated  upon  the  retusal  of  the  defendant's  demand  for  an 
autopsy,  made  the  day  after  the  insured  had  been  buried,  it  appearing  that 
the  oefendant  knew  of  the  insured's  death  two  days  before  his  burial  and 
that  the  demand  for  the  autopsy  was  not  made  upon  any  of  the  insured's 
relatives,  but  upon  a  person  who  was  subsequently  appointed  administrator 
of  the  insured's  estate; 

That  the  delay  of  the  defendant  in  making  the  demand  for  the  autopsy 
was  unreasonable.    Root  v.  London  Guarantee  &  Accident  Co 578 

8. FraUmal  beneficiary  corporation  of  the  State  €f  Indiana  —  attaeh- 

ment  by  a  beneficiary  of  a  **relirf  fund**  depoeited  in  bank  in  the  State  of 
New  York  —  right  thereto  of  the  attae?iing  ben^dary  a*  against  receivers  of  the 
corporation  appointed  in  Indiana  and  in  Ncto  York  — tuehfund  i$  not  impreseed 
toith  a  trust.]  The  Supreme  Council  of  the  Order  of  Chosen  Friends  was  a 
fraternal  beneficiary  corporation  organized  under  the  laws  of  the  State  of 
Indiana  and  was  operated  upon  the  assessment  plan.  Tlie  assessments  were 
not  levied  to  pay  particular  claims,  but  to  pay  claims  generally.  Ten  per 
cent  of  the  proceeds  of  the  assessments  were  devoted  to  me  general  expenses 
of  the  corporation  and  the  remaining  ninety  per  cent  was  deposited  in  a 
fund  known  as  the  "  Relief  Fund  "  and  used  for  the  pavment  of  claims. 
The  *'  Relief  Fund"  was  deposited  in  various  banks  throughout  the  country 
and  checks  drawn  b^  the  corporation  in  payment  of  approved  claims  were 
paid  by  the  banks  m  which  the  relief  fund  was  deposited  without  regard 
to  the  order  in  which  such  checks  were  issued. 

July  16,  1900,  the  association  paid  one  Brown,  who  held  as  benefldary 
under  a  certificate  issued  by  the  association  an  approved  claim  for  $2,000, 
$200  on  account  thereof.  December  14,  1900.  a  temporary  receiver  of  the 
corporation  was  appointed  by  the  Supreme  Court  of  Indiana  on  the  ground 
that  the  corporation  was.  and  had  long  been,  insolvent.  December  15, 
Brown,  who  was  a  resident  of  the  State  of  New  York,  began  an  action  at 
law  in  the  Supreme  Court  against  the  corporation  to  recover  the  balance  of 
her  claim.  She  obtained  a  warrant  of  attachment  on  the  ground  that  the 
defendant  was  a  forei^  corporation  and  served  such  warrant  upon  a  New 
York  bank  in  which  17.067.62  of  the  relief  fund  had  been  deposited  to  the 
credit  of  the  "Supreme  Council  of  the  Order  of  Chosen  Friends  Relief 
Fund."  December  22,  1900,  a  temporary  receiver  of  the  assets  of  the  cor- 
poration within  the  State  of  New  York  was  appointed.  December  27,  1900, 
the  bank  instituted  an  action  to  determine  the  rights  of  the  various  parties 
in  the  fund. 

Held,  that  Brown's  right  to  the  fund  by  virtue  of  her  attachment  lien  was 
superior  to  that  of  the  receivers  of  the  corporation; 

That  the  funds  deposited  with  the  banks  were  subject  to  the  claims  of  the 
corporation's  creditors,  and  were  not  impressed  with  a  trust  in  favor  of  those 
entitled  to  share  in  the  relief  fund.    National  Park  Bank  v,  Clabk 9lfi9 

4. Life  insurance — meaning  of  words  '*  to  excess**  in  Vie  question  '*  Ha/ee 

you  ever  used  liquor  to  excess?**]  'The  phrase  "to  excess,"  used  in  the  follow- 
ing question  contained  in  an  application  for  a  life  insurance  policy:  "Have 
you  ever  used  liquor  to  excess?"  is  equivalent  to  "excessively"  or 
"  in  temperately." 
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The  fact  that  the  insured,  who  answered  the  question  in  the  negative,  had 
been  intoxicated  at  various  times  preceding  the  making  of  the  application, 
does  not  establish,  as  matter  of  law,  that  the  insured  used  liquor  "  to  excess," 
but  that  question  is  one  of  fact  for  the  determination  of  the  jury. 

MooRB  V.  Prudential  Ins.  Co 185 

5. Verdict  that  tJie  insured  had  not  used  liquor  *'  to  exceu**  set  aside  as 

contrary  to  the  evidence.]  A  verdict  that  the  insured  had  not  used  liquor  **  to 
excess"  should,  however,  be  set  aside  as  against  the  weight  of  evidence, 
where  it  appears  that  all  of  the  witnesses  sworn  on  both  sides,  except  the 
defendant's  solicitors,  had  seen  the  insured  intoxicated  on  one  or  more  occa- 
sions; that  on  four  occasions  prior  to  making  the  application  he  had  been 
arrested  for  public  intoxication,  and  three  times,  at  least,  had  pleaded  guiltv 
to  the  charge,  and  that  at  another  time  he  was  unable  to  complete  work  which 
he  had  solicited,  because  of  his  intoxicated  condition.    Id. 

6. Marine  insurance — restriction  to  **New  Haven  harbor  and  adjacent 

inland  waters"  construed  —  it  does  not  authorize  the  use  of  the  vessel  in  Bridge- 
port harbor,]  A  policy  of  marine  insurance  upon  a  steam  dredge  containing 
the  following  provision,  "Warranted  confined  to  the  use  and  navi^tion  of 
the  waters  of  New  Haven  Harbor  and  adjacent  inland  waters,"  aoes  not 
cover  the  sinking  of  the  dredge  in  Cedar  creek,  an  inland  water,  which  is  a 
part  of  or  an  adjunct  to  Bridgeport  harbor,  where  it  appears  that  Bridgeport 
harbor  is  some  seventeen  miles  and  Cedar  creek  some  eighteen  miles  west 
of  New  Haven  harbor. 

In  such  a  case  it  is  as  probable  that  the  phrase  "  adjacent  inland  waters," 
was  the  language  of  the  insured  as  that  it  was  the  language  of  the  insurer, 
and  under  such  circumstances  the  rule  that  the  policy  must  be  construed 
strictly  against  the  insurer  does  not  apply.    Kirk  v.  Houe  Insurance  Co. .    26 

IKTEBEST  —  When  considered  in  determining  whether  a  recovery  in  a  Jus- 
tices Court  is  more  or  less  than  an  offer  made. 
See  Costs. 

As  damages. 

See  Damages. 

When  aUowaile  on  an  award. 

See  Eminent  Domain. 

INTEBVENTION  —  RigTU  of  a  party  to  intervene  in  an  action. 
See  Party. 

JBBJTE  — Trial  of 
SeeTmjLL, 

JEWS  HOBPITAIi  IN  NEW  YORK  •—  Conveyance  of  land  to  a  hospital  by 
a  municipality  —  when  the  Constitution  prohibits  trie  Legislature  from  authoriz- 
ing it. 

See  Constitutional  Law. 

JUDGMENT  —  Counterclaim  authorized  b^  subdivision  2  of  section  502  of 
the  Code  of  Civil  Procedure  —  if  not  replied  to,  the  defendant  may  take 
judgment — form  of  such  judgment. 

Hunter  v.  Fiss 164 

See  Pleading. 

Judgment  of  mortgage  foreclosure,  entered  after  an  answer  was  over- 
ruled as  frivolous — where  the  order  overruling  the  answer  is  reversed  on 
appeal  the  Special  Term  must  vacate  the  judgment. 

Hidden  v.  Godfrey 878 

See  Mortgage. 

When  a  decree  on  an  accounting  by  a  trustee  does  not,  nor  does  the 

denial  of  a  motion  to  open  it,  estop  the  cestui  que  trust. 

Matter  of  L.  I.  L.  &  T.  Co.  (In  re  Garrbtson) I 

See  Trust. 
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JUBTIGE  OF  THE  PBAOS— Costs  on  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace  —  when  interest  is  considered  in  determining  whether  a 

recoverj  is  more  or  less  than  an  offer.    Rose  v.  Wells 75 

See  Costs. 

JT78TIOE  OF  THE  SUP&EME  OOUBT  —  At  an  eUetion  held  an  November 
third  a  vacancy  in  the  office  of  justice  cf  the  Supreme  Court  occurring  on  the 
previoue  August  third  may  be  filled. 

See  People  ex  bsl.  Habt  v.  Goodbich 445 

LABEL —  Use  of,  whener^oined. 
See  Trade  Mark. 

LABO&  LAW — Liability  of  the  master  for  the  fall  of  a  scaffold. 
See  Nboligbncb. 

LACHES  —  On  the  part  of  an  accident  insurance  company  in  making  a 
demand  for  an  autopsy. 

See  Root  v.  London  Guarantee  &  Accident  Co 578 

LAKBLO&D  AND  TENANT  —  A  tenant  falling  in  a  dark  hall  in  a  tene- 
ment house  from  catching  her  foot  in  the  oilcloth — contributory  negligence, 
not  inferred  as  matter  of  law  because  of  her  knowledge  of  the  conditions  — 
duty  imposed  thereby  —  admission  of  present  ownership  of  the  demised 
premises  and  denial  of  all  the  other  allegations  of  the  complaint  —  it  is  not 
a  denial  of  ownership  at  the  time  mentioned  in  the  complaint. 

Keating  o.  Mott 158 

See  Negligence. 

LIBEL  —  Venue — action  for  libel  in  which  a  plea  in  mitigation  of  damages  is 
interposed  —  the  county  in  tohich  the  publication  teas  made  held  to  be  the  proper 
place  of  trial. 

See  Woolwobth  v.  Elock.  14S 

LIEN — Mechanics  hen  —  it  attaches,  tohcre  the  contractor  fails,  and  the  owner 
completes  t?ie  building,  to  the  amount  remaining  due  after  deducting  the  cost  of 
completing  the  building.]  A  building  contract  provided  that  the  contractor 
should  be  paid  the  actual  cost  of  the  labor  and  materials,  together  with  five 
per  cent  on  such  cost,  but  that  the  entire  sum  paid  to  him  should  not  exceed 
1817,810;  that  he  should  be  paid,  from  time  to  time  during  the  progress  of 
the  work,  ninety  per  cent  of  the  value  of  the  labor  and  materials,  together 
with  two  and  a  half  per  cent  of  the  cost  of  such  labor  and  materials,  and 
should  be  paid  the  balance  of  the  contract  price  upon  the  completion  of  the 
work.  • 

The  contractor  made  a  general  assignment  for  the  benefit  of  creditors  at 
a  time  when  he  had  earned,  over  and  above  the  payments  received  by  him, 
170,761.90.  Under  the  provisions  of  the  contract  providing  for  the  reten- 
tion of  ten  per  cent  of  the  cost  of  the  labor  and  materials  and  of  two  and 
a  half  per  cent  of  such  cost  until  the  completion  of  the  work,  only  $53,967.85 
was  then  due  and  payable  to  him.  Subsequent  to  the  making  of  the  gen- 
eral assignment,  the  owner,  pursuant  to  a  provision  of  the  contract,  com- 
pleted the  work  at  such  a  cost  that  only  $58,898.76  remained  due  to  the 
contractor. 

Held,  that  liens  filed  by  sub-contractors  and  by  materialmen  did  not  attach 
to  the  $70,761.90  which  the  contractor  had  earned  at  the  time  he  made  the 
general  assignment,  but  only  to  the  $58,398.70  remaining  due  after  the  com- 
pletion of  the  work.    New  Jebset  Steel  &  Ibon  Co.  v.  Robinbon 496 

LIFE  INSUB  ANCE : 

See  Insurance. 

LIMITATION  OF  ACTION  —  Surcharging  an  executor's  account  —  delay- 
in  enforcing  a  claim  until  the  Statute  of  Limitations  has  run  against  it. 

Matter  op  L.  I.  L.  &  T.  Co.  (In  re  Northup) 5 

See  Executor  and  Administrator. 

LiaxnDATED  DAMAGES : 

See  Damages. 
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KAMDAVUS— Election  — when  the  inspectors  and  poll  clerks  have  not 
performed  their  duty  a  peremptory  writ  of  mandamus  directing  a  recount 
and  recnnvass  of  the  votes  is  proper  —  the  existence  of  a  remedy  by  action 
does  net  prevent  its  issue  —  mere  irregularities  not  affecting  the  result  do  not 
call  for  it  —  the  common-law  powers  of  the  court  are  not  taken  away  by  the 
statutory  authority  as  to  mandamus  —  what  statements  are  insufficient  as 

denials.    Pboplb  kx  rel.  Bbink  v.  Wat 83 

See  Election. 

Receiver — approval  by  the  Attorney-General  of  a  contract  for  the 

employment  and  compensation  of  attorneys  and  counsel  by  receivers  —  not 
compelied  by  mandamus  —  purpose  of  section  4  of  chapter  60  of  the  Laws  of 

1902.    Matter  OF  Candee  f.  OuNNBBN 71 

See  Receiver. 

The  remedy  where  there  is  an  error  in  an  audit  by  a  town  board  is  by 

certiorari  —  a  mandamus  is  improper. 

People  ex  rel.  McCabb  v.  Matthies 16 

See  Town. 

KANSL AXJGHTE&  —  Unneeeeeary  force  need  in  eelf-protection  —  if  that 
force  did  not  cause  the  death  a  conviction  i$  improper — proof  that  the  deceased 
had  one  knife  does  not  disprow  his  possession  df  another  —  a  enlarge,  in 
effect,  that  a  preponderance  of  evidence  establishes  guilt  beyond  a  reasonable 
doubt. 

See  People  v.  Taylor 29 

KANUFACrrUKE  —  Qf  goods  under  contract. 
See  Sale. 

MABINE  INSinEtANCB: 

See  Insurance. 

HASTE&  AND  SERVANT  —  Negligence  —  section  18  of  the  Labor  Law 
applies  to  a  scaffold  used  for  erecting  machinery  in  a  factory  — injury  to  a 
servant  from  the  falling  of  a  sciffold  which  an  independent  contractor, 
employed  by  the  injurSi  servant's  master,  was  obliged  to  build,  but  which 
was  built  by  the  injured  servant  pursuant  to  directions  from  his  foreman  — 

the  master  is  not  liable.    Wingert  v.  Erakaubr 228 

See  Nbglioence. 

Scaffold  constructed  by  the  employee  falling  therefrom  —  the  master 

Is  not  liable,  although  the  scaffold  does  not  comply  with  section  18  of  chap- 
ter 416  of  the  Laws  of  1897.    Rotondo  v.  Suyth 153 

See  Neoligence. 

When  an  employee  is  not  engaged  in  his  master's  business. 

WiBfMER  V.  Metropolitan  Street  R.  Co. 258 

See  Nbgligbnce. 

Injury  of  a  servant  through  negligence. 

See  Nbgligbnce. 

MEASUBE  —  Of  damages. 
See  Damages. 

MEOHANIG'S  LIEN : 

See  Lien. 

MIS&EPBESENT  ATION : 

See  False  Reprbsentatiok. 

MITIGATION  — Pfoa(f»n^«  in,  of  libel. 
See  Libel. 

HONOPOLT  —  Profits  from  tlie  unlawful  use  of  a  printing  press,  the  sulh 
Jed  of  a  monovoly. 

See  Evidence. 
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HO&TGAGE — ForecUmire — eUetian  heca/uie  of  nonrpaymmt  of  irUermi  that 
the  pn/ie.pal  sum  be  due  —  when,  notwWutanding  default  in  payment  cfinterett, 
tike  mortgagee  may  not  elect  that  the  prineipal  be  adjitdged  to  be  due— proof, 
received  mt?umt  objection,  of  facts  not  aUegedas  a  dtfense — appeal  determined 
on  the  theory  on  whicfi  the  ease  was  tried.']  1.  The  complaint  in  an  action 
brought  to  foreclose  a  mortgage  on  real  property  alleged  that  the  semi- 
annual interest  due  on  April  6  and  Oct(>ber  6,  1901.  was  not  paid,  and  that 
after  the  lapse  of  thirty  days  the  mortgagee,  pursuant  to  the  terms  of  the 
mortgage,  elected  that  the  entire  principal  should  become  due  a^d  payable. 

Upon  the  trial  it  appeared  that  the  defendant  duly  tendered  the  mterest 
due  October  6,  1900,  but  that  the  mortgagee  refused  to  receiye  it,  claiming 
that  the  mortgage  was  fraudulent  and  void.  Shortly  thereafter  the  mortgagee 
brought  an  action  to  have  the  mortgage  in  suit  declared  null  and  void  on  the 
ground  of  fraud,  and  to  have  a  previous  mortgage  given  to  secure  the  same 
ndebtedness  reinstated  and  foreclosed. 

This  action  was  discontinued,  without  costs  to  either  party,  by  stipu- 
lation on  October  15,  1901.  The  present  action  was  begun  November  18, 
1901.  Prior  to  the  commencement  of  the  present  action  the  mortgagee  made 
no  demand  for  the  payment  of  any  of  the  installments  of  interest,  and  never 
gave  tbe  mortj^agor  notice  of  the  withdrawal  of  his  claim  that  the  mortgage 
in  suit  was  void  or  that  he  would  accept  the  interest  which  had  been  pre- 
viously tendered,  or  the  subsequent  installments  of  interest.  Before  the 
second  installment  of  interest  became  due  the  mortgagee  changed  hts  resi- 
dence and  ^ve  the  mortgagor  no  notice  thereof,  and  the  latter  w^as  unable 
to  ascertfiin  it,  although  she  made  diligent  inquiry. 

During  the  pendency  of  the  former  action  the  mortgagor  expressed  to  the 
mortgagee's  attorney  her  willingness  to  pay  the  installnaenta  of  interest  due, 
but  the  attorney  refused  to  accept  the  same  unless  the  mortgagor  would  pay 
him  a  further  sum  of  |150  costs. 

Held,  that,  under  the  circumstances,  the  mortgagee  was  not  at  liberty  to 
elect  that  the  entire  principal  should  become  due  because  of  the  mortgagor's 
default  in  the  payment  of  the  two  installments  of  interest,  until  he  had 
notified  the  mortgagor  of  his  determination  to  treat  the  mortgage  as  valid  or 
of  his  readiness  to  accept  the  interest  at  a  designated  place; 

That  the  action,  therefore,  could  not  be  maintained  as  one  to  foreclose  the 
mortgage  to  secure  payment  of  the  principal,  but  that,  as  the  installments  of 
interest  were  due  and  unpaid,  the  action  could  be  maintained  to  secure  pay- 
ment of  such  interest; 

The  mortgagor,  in  her  answer,  alleged  that  prior  to  the  commencement 
of  the  action,  sne  had  tendered  to  the  mortgagee  the  installments  of  interest 
which  were  alleged  to  be  unpaid  and  that  the  mortgagee  had  declined  to 
accept  them.  Upon  the  trial  no  objection  was  taken  to  the  evidence  intro- 
duced by  the  mortgagor  for  the  purpose  of  excusing  her  failure  to  make  the 
tender  of  the  interest. 

Held,  that  as  the  mortgagor  might  have  been  permitted  to  amend  her 
answer,  if  objection  had  l^en  taken  to  the  admission  of  the  evidence  in  ques- 
tion, she  was  entitled,  upon  an  appeal  taken  by  her  from  the  judgment,  to 
have  the  appeal  determined  upon  the  theory  on  which  the  action  was  tried. 

SCHIKCK  V.  DONOHUB    380 

2. Bemoval  of  steel  beam^from  a  building  existing  on  real  property  at  the 

tim^oftlie  execution  of  a  mortgage  thereon — right  of  the  mortgagee  to  sue  there- 
for without  alleging  insolvency  on  t?ie  part  of  the  mortgagor — measure  of  damages 
— when  it  is  the  cost  of  restoration  and  whtt^  tite  diminution  in  market  value.] 
In  an  action  brought  by  the  holder  of  a  bond  and  mortgage  to  recover  dam- 
ages for  injuries  done  to  the  mortgaged  premises,  it  appeared  that  the 
defendant,  after  having  been  served  with  the  summons  and  complaint  in  an 
action  to  foreclose  the  mortgage,  removed  from  the  mortgaged  premises  a 
number  of  steel  beams  and  lintels  which  had  theretofore,  before  the  execu- 
tion of  the  mortgage,  been  incorporated  into  the  building.  The  complaint 
in  the  action  did  not  allege  the  insolvency  of  the  mortgagor,  but  did  allege 
that  the  value  of  the  plaintiif's  security  was  impaired  by  the  defendants  acts. 

Htld,  that  the  foundation  of  the  artion  was  the  impairment  of  the  security 
of  the  mortgage  with  knowledge  of  the  lien,  and  that  it  was  noc  incumbent 
upon  the  plaintiff  to  allege  the  msolvency  of  the  mortgagor; 
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That  the  admission  over  the  defendant's  objection  of  proof  of  the  mort- 
gagor's insolvency  did  not  require  the  reversal  of  a  judgment  in  favor  of  the 
plaintiff; 

That  evidence  of  the  cost  of  restoring  the  mortgaged  premises  to  their 
former  condition  and  of  the  diminution  in  the  market  value  thereof  was 
admissible; 

That  if  the  cost  of  repairing  the  injury  was  less  than  the  diminution  in  the 
market  value,  the  cost  of  repair,  with  an  allowance  for  the  loss  of  the  use  of 
the  property  in  consequence  of  the  injury,  was  the  proper  measure  of  dam- 
ages, but  that  if  the  cost  of  repair  was  more  than  the  diminution  in  the  market 
value,  the  latter  was  the  true  measure  of  damages; 

That  if  the  plaintiffs  proof  was  confined  to  one  of  these  two  methods  of 
ascertaining  the  damages,  and  the  defendant  failed  to  offer  anv  proof  as  to 
the  other  method  or  to  raise  any  question  on  the  trial  as  to  the  failure  of  the 
plaintiff  to  supply  it,  the  defendant  could  not  avail  himself  of  such  omission 
on  appeal.     Oqden  Lumber  Co.  v.  Bussb 143 

8. Judgment  of  mortgage  foreclosure,  entered  after  an  ansicer  was  over- 
ruled as  frivolous — ichere  the  order  overruling  the  answer  is  reversed  on  appeal 
the  Special  Term  must  vacate  the  judgment.^  One  of  the  defendants  in  an  action 
to  foreclose  a  mortgage  on  real  property  interposed  an  answer  which  was 
overruled  as  frivolous.  A  judgment  of  foreclosure  was  entered  September 
17, 1908,  pursuant  to  which  the  premises  were  sold  on  October  14,  1903.  The 
purchaser  at  the  sale  refused  to  take  title  on  the  ground  that  the  judgment 
was  illegal  and  that  an  appeal  had  been  taken  from  the  order  overruling 
the  answer.  An  order  was  subsequently  entered  directing  that  the  prem- 
ises be  resold  unless  the  purchaser,  on  or  before  October  14,  1903,  completed 
the  purchase.  Prior  to  October  14,  1908,  the  order  overruling  the  answer 
as  frivolous  and  directing  judgment  for  the  plaintiff  was  reversed  by  the 
Appellate  Division.  Thereupon  the  answering  defendant  moved  for  an 
order  vacating  the  judgment  and  setting  aside  the  sale.  The  court  denied 
the  motion,  but  stayed  the  plaintiff  from  readvertising  the  sale  until  after 
the  determination  of  the  issues  raised  by  the  defendant's  answer. 

Held,  that  the  answering  defendant  was  entitled  to  have  the  judgment 
vacated,  as  the  judgment  of  foreclosure  necessarily  fell  with  the  reversal  of 
the  order  overruling  the  answer  as  frivolous  and  directing  the  entry  of 
judgment; 

That  the  Special  Term  had  no  discretion,  but  was  required  to  vacate  the 
judgment  of  foreclosure  upon  the  application  of  the  answering  defendant; 

That  the  question  as  to  what  effect  should  be  given  to  the  sale  should  be 
determined  after  the  trial  of  the  issues  raised  by  the  answer  and  in  a  proceed- 
ing to  which  the  purchaser  was  a  party.    Hidden  v.  Godfrey 378 

4. Provision  tliat  afire  insurance  policy  might  be  mtide  payable  to  the 

mortgagee  —  the  name  of  t/ie  mortgagee  need  not  be  stated.]  A  provision  in  the 
by-laws  of  a  cooperative  fire  insurance  company  that  the  "  policies  may  at 

the  request  of  the  insured  be  endorsed    *    ♦    *    payable  to  

mort.gagee.  as  h..  interest  may  appear,"  does  not  make  it  obligatory  upon 
the  insured,  who  stated  in  the  application  that  the  premises  were  mcum- 
bered,  to  give  the  name  of  the  mortgagee 

Looifis  V.  Jefferson  Co.  Patrons*  Assn 601 

Right  of  a  creditor  of  a  defendant  in  a  mortgage  foreclosure  action  to 

intervene  —  what  must  be  shown  where  the  application  rests  on  an  oral  agree- 
ment inconsistent  with  written  documents. 

BouDEN  V.  Long  Acre  Square  Building  Co 825 

See  Party. 

Trust  —  transfer  by  a  trustee  of  a  mortgage  owned  by  him,  to  the 

trust  fund  —  it  is  against  public  policy. 

Matter  of  L.  I.  L.  &  T.  Co.  (In  re  Garrbtbon) 1 

See  Trust. 

XOBTIS  CAUSA  GIFT: 

See  Gift. 
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MOTION  AND  OBDVtR -^  Ij^unction  sought  hy  a  mc^arity  Uoekholder, 
restraining  the  directors  of  a  corporation,  minority  stockholders,  fiom  holdir^  a 
special  metting  or  disposing  of  its  assets  —  the  complaint  and  moving  affidavits 
verified  on  information  and  belief,  not  stating  the  sources  thereof,  are  insufficient. 

See  Gillette  v.  Notes 813 

Order  to  shoto  cause  shortening  the  time  of  notice  of  making  an  applica- 
tion to  the  court  —  it  does  not  apply  to  the  inauguration  of  a  new  action  or 
proceeding,  e.  g.,  t?ie  discharge  of  an  imprisoned  debtor. 

Ssd  Matter  of  Qdick 131 

Failure  cf  the  Comptroller  to  appear  on  the  motion  for  a  writ  of  certiorari 

to  review  his  refusal  to  revise  a  franchise  tax  —  it  does  not  prevent  him  from 
moving  to  amend  the  writ. 

See  People  ex  rel.  N.  Y.  Realty  Co.  v.  Miller 116 

Venue  —  a  defendant  who  notices  the  com  for  trial,  and  obtains  a  post- 
ponement of  the  trial  until  the  next  term  of  court,  therdiy  waives  his  right  to 
move  for  a  change  of  venue. 

8ee  Coleman  v.  Hayes 675 

An  order  adjudging  a  party  guilty  of  a  criminal  contempt  must  set  forth 

the  particular  circumstances. 

See  RoNCORONi  v.  Gross 366 

Stay  of  proceedings  in  one  action  not  proper  in  another  —  an  injunction 

may  in  a  proper  case  be  granted. 

See  PuRDY  u.  Baker 242 

Dismissal  of  an  auction  for  a  failure  to  prosecute  it  —  wJun  it  is  proper. 

See  Mc31ann  v.  Brown S49 

See  Fisher  Malting  Co.  v.  Brown  . .   251 

MT.  SINAI  HOSPITAL—  Conveyance  of  land  to  a  hospital  by  a  munici- 
pality —  when  the  Constitution  prohibits  the  Legislature  from  authorizing  it. 
See  Constitutional  Law. 

MUNICIPAL  CORPORATION— TAd  employment  of  an  architect  by  the 
commissioner  of  correction  in  the  city  of  Ntw  York  is  authorised  by  chapter  636 
of  the  Laws  of  1896  —  term  of  sucJi  employment  —  a  premature  employment  mads 
effective  by  ratification.]  1.  Chapter  626  of  the  Laws  of  1896  authorized  the 
commissioner  of  correction  of  the  city  of  New  York,  with  the  approval  of 
the  board  of  estimate  and  apportionment,  to  construct  additions  to  the  city 
prison. 

Section  2  of  the  statute  provided:  "The  said  commissioner  of  correction 
and  the  said  board  of  estimate  and  apportionment  are  each  hereby  authorized 
to  employ  a  competent  architect  to  prepare  or  examine  any  plans  for  any 
work  proposed  to  be  done  under  the  provisions  of  this  act.   **    *    *  " 

Section  3  provided:  **  When  any  work  provided  for  by  this  act  shall  have 
been  authonzed,  and  the  plans  and  specifications  therefor  approved  by  the 
board  of  estimate  and  apportionment,  the  said  commissioner  of  correction 
shall  proceed  to  execute  and  carry  out  said  work,  which  shall  be  done  by 
contract.    *    »    *" 

Section  4  directed  the  comptroller  to  issue  consolidated  stock  "For  the 
purpose  of  carrying  out  the  work  authorized  by  this  act,  including  the  com- 
pensation of  the  architects  employed  by  said  commissioner  of  correction  to 
prepare  plans  and  specifications  and  to  supervise  the  work  done  thereunder 
and  of  the  architect  employed  by  the  board  of  estimate  and  apportionment  to 
examine  any  plans  and  specifications.'' 

Held,  that  the  statute  contemplated  that  the  commissioner  of  correction 
and  the  board  of  estimate  and  apportionment  should  each  employ  a  com> 
petent  architect  to  prepare  or  examine  any  plans  for  any  work  proposed  to 
be  done  under  the  act; 

That  the  commissioner  of  correction  also  had  power  to  employ  an  archi- 
tect to  supervise  the  work  done  thereunder,  but  that  this  additional  power 
could  not  be  exercised  by  the  commissioner  of  correction  until  the  board  of 
estimate  and  apportionment  had  approved  the  plans; 

That  the  employment  by  the  commissioner  of  correction  of  an  architect  for 
the  purpose  of  preparing  plans  and  specifications  and  of  supervising  the 
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work  would  terminate  upon  the  completion  of  the  work,  and  not  upon  the 
expiration  of  the  term  of  office  of  the  commissioner  of  correction; 

That  the  employment  of  an  architect  by  the  commissioner  of  correction 
prior  to  the  time  when  the  act  went  into  effect,  was  rendered  effective  by 
ratification  after  the  act  took  effect.    Witheiw  v.  City  op  New  York 147 

2.  Beveiw  by  certiornri  of  the  trial  of  a  police  captain — duty  of  the  Appel- 
late DiviHon  t/iereon.]  In  reviewing,  pursuant  to  a  writ  of  certiorari,  the 
action  of  the  police  commissioner  of  the  city  of  New  York  in  dismissing  a 
police  captain  after  a  trial  on  charges,  it  is  the  duty  of  the  Appellate 
Division  to  determine  in  the  first  instance  whether  there  was  any  competent 
proof  of  all  the  facts  necessary  to  be  proved  to  justify  the  conviction,  and 
if  so,  then  to  determine  whether  tliere  was  such  a  preponderance  of  evidence 
against  the  determination  of  the  commissioner  as  would  necessitate  setting 
aside  the  verdict  of  a  jury  as  against  the  weight  of  evidence,  had  a  jury 
found  the  existence  of  such  facts  in  an  action  in  the  Supreme  Court. 

People  ex  KEii.  Stephenson  v.  Greene 248 

3.  Evidence  insufficient  to  eitabliah  that  a  Jioute  wets  disorderly.^  Evi- 
dence that  on  a  single  occasion  strangers  were  able  to  obtain  admission  to  a 
hotel  without  difficulty,  and  found  therein  women  ready  to  participate  in 
immoral  acts,  is  not  sufficient  to  establish  that  the  house  was  a  disorderly  one 
where  common  prostitutes  resorted  and  resided.    Id. 

4.  What  are  **  suspicious  places  "]    The  rule  of  the  New  York  police 

department  requiring  police  captains  to  report  the  "location  of  all  sus- 
picious places  and  places  where  it  is  suspected  that  violations  of  the  law  are 
planned  or  occur,"  and  which  is  silent  as  to  what  constitutes  a  "  suspicious 
place,"  contemplates  that  the  determination  of  that  matter  shall  be  left  to 
the  judgment  and  discretion  of  the  police  captain;  such  judgment  and  dis- 
cretion must  be  founded  upon  evidence  and  not  upon  a  mere  whim  or  caprice 
on  the  part  of  the  police  captain.    Id. 

Railroad  —  right  to  occupy  a  city  street  acquired  under  a  resolution 

of  the  common  council  —  a  failure  to  occupy  the  whole  length  of  the  street 
is  an  abandonment  —  passage  of  a  subsequent  resolution  authorizing  the 
use  of  the  portion  not  occupied— a  provision  in  the  subsequent  resolution 
authorizing  the  common  council  to  revoke  it  at  its  pleasure  is  reasonable  — 
the  ownership  of  the  fee  of  the  street  is  immaterial. 

D..  L.  &  W.  R.  R.  Co.  V.  City  of  Oswego 551 

See  Railroad. 

Land  taken  to  extend  Riverside  drive  in  New  York  city  —  award 

embracing  the  value  of  the  land  and  interest  thereon  to  the  date  of  the  report 
—  the  landowner  is  entitled  to  interest  on  the  entire  award  —  when  the  rule 
that  an  excessive  demand  is  ineffectual  to  set  interest  running  does  not 

apply.    Matter  op  City  of  N.  Y.  (In  re  Dorsett) 523 

See  Eminent  Domain. 

Conveyance    of    land  to  a  hospital  by  a  municipality  —  when  the 

Constitution  prohibits  the  Legislature  from  authorizing  it  —  the  fact  that 
the  land  was  thereby  made  subject  to  tax  does  not  afford  a  consideration. 

Mount  Sinai  Hospital  v.  Hyman 270 

See  Constitutional  Law. 

Negligence  —  collision  between  a  cab  and  a  street  car  at  a  street  inter- 
section—  ordinance  giving  the  car  the  right  of  way  over  the  cab  —  the  rights 
of  the  parties  are  governed  thereby. 

CusHiNG  V.  Metropolitan  Street  R.  Co 510 

See  Negligence. 

Payment  for  a  permit  to  repair  an  areaway,  in  existence  for  fifty 

years,  in  a  street  in  New  York  city  —  when  it  is  voluntary  and  cannot  lie 

recovered.    Wolff  v.  City  of  New  York 449 

See  Payment. 

—  Injury  to  one  using  a  public  street. 
See  Negligence. 
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KEOLIGENOE— ^  pcmenger  on  a  street  car  injured  by  a  collision  between 
such  car  and  a  car  attempting  to  pose  by  a  crohe&ter  switch,  due  to  its  rear  truck 
following  the  switch  track  instead  of  the  main  track  —  liability  of  the  one  com- 
pany ouming  the  railroad  and  of  the  other  using  it  under  a  traffic  agreement — 
respective  obligation,  to  the  person  injured,  of  tfte  two  companies  —  res  ipsa 
loquitur  —  excessiise  speed.]  1.  In  an  action  brought  against  the  Unitetl  Trac- 
tion Company^  and  the  Schenectady  Railway  Company,  to  recover  damages 
for  personal  injuries  sustained  bv  the  plaintiff,  it  appeared  that  the  United 
Traction  Company  operated  a  (fouble-track  street  railway  in  the  city  of 
Albany,  and  tliat  the  Schenectady  Railway  Company  operated  its  cars  over 
the  traction  company's  tracks  under  a  traffic  agreement  which  devolved 
upon  the  traction  company  the  duty  of  keeping  in  repair  the  tracks  and 
switches;  that  at  the  time  in  question  the  traction  company  was  engaged  in 
repairing  a  portion  of  its  west-bound  track,  and  that  both  east  and  west-bound 
cars  were  obliged  to  use  the  east-bound  track;  that  one  of  the  traction  com- 
pany's west-bound  cars,  upon  which  the  plaintiff  was  a  passenger,  had 
crossed  over  to  the  east-bound  track  and  proceeded  to  the  east  end  of  a 
permanent  crossover  leading  from  the  east-bound  to  the  west-bound  track; 
that  an  east-bound  car  of  the  Schenectady  Railway  Company  had  just  be^n 
transferred  over  the  permanent  crossover  to  the  west-bounci  track  and  had 
stopped  with  its  east  end  about  ten  feet  west  of  the  west  end  of  ihe  cross- 
over; that  some  person,  apparently  acting  on  behalf  of  the  traction  com- 
pany, threw  the  point  of  the  tongue  of  the  switch  in  the  crossover,  so  that 
the  Schenectady  company's  car  could  be  run  easterly  on  the  west-bound 
track  past  the  permanent  switch,  for  a  distance  sufficient  to  permit  the  trac- 
tion company's  car  to  cross  over  to  that  track  and  proceed  westerly  thereon; 
that  there  being  a  steep  grade  descending  toward  the  east,  the  motorman  of 
the  Schenectady  car  started  it  by  releasing  the  brake  without  applying  any 
power;  that  the  front  trucks  of  the  car  passed  over  the  tongue  ot  the  switch 
properly,  but  that  when  the  rear  trucks  reached  the  tongue  it  had  evidently 
moved  out  of  position,  so  that  the  rear  truck  took  the  crossover  instead  of 
the  west-bound  track,  throwing  the  rear  end  of  the  car  against  the  traction 
company's  car  and  causing  the  plaintiff  to  receive  injuries. 

Held,  that  a  Judgment  against  both  defendants  should  be  affirmed; 

That  the  plamtiff,  being  a  passenger  on  one  of  the  traction  company's  cars, 
that  company  was  bound  to  use  the  utmost  human  skill  and  foresight  with 
reference  to  maintaining,  operating  and  keeping  in  repair  its  tracks  and 
switches,  in  order  to  save  him  from  harm; 

That  the  tongue  of  the  switch  having  failed  to  remain  in  position,  or 
having  been  misplaced  because  of  some  unexplained  or  unascertained  cause, 
it  was  not  incumbent  upon  the  plaintiff,  as  against  the  traction  company,  to 
show  the  cause  of  the  displacement: 

That,  under  the  doctrine  of  res  ipsa  loquitur,  the  traction  company  was 
required  to  explain  the  cause  of  the  displacement,  in  order  to  relieve  itself 
from  the  presumption  that  its  negligence  caused  the  accident; 

That,  with  respect  to  the  plaintiff,  the  Schenectady  Railway  Company  was 
only  bound  to  use  reasonable  and  ordinary  care  with  respect  to  the  circum- 
stances confronting  it  at  the  time; 

That  it  bore  the  same  relation  to  the  plaintiff  as  if  he  had  been  driving 
his  own  horoe  and  wagon  upon  the  street  instead  of  being  a  passenger  upon 
one  of  the  traction  company's  cara; 

That,  in  view  of  the  heavy  down  grade,  the  weight  of  the  SchenectadT 
car,  and  the  knowledge  of  the  motorman  that  the  switch  was  not  fitted  with 
appliances  to  hold  the  tongue  in  place,  and  that,  when  running  against  the 
point  of  the  tongue  instead  of  against  the  heel  thereof,  he  was  using  the 
switch  in  a  manner  in  which  it  was  not  intended  to  be  used,  reasonable  and 
ordinary  care -required  the  motorman  to  proceed  very  slowly  and  to  keep 
his  car  under  control; 

That,  under  the  circumstances,  negligence  on  the  part  of  the  motonnaa 
might  be  based  upon  the  fact  that  he  testified  that  his  car  was  moving 
about  three  or  four  miles  an  hour  when  he  discovered  that  the  rear  truck 
had  taken  the  crossover.    Klinoer  v.  United  Traction  Co 100 

2. A  statement  made  by  the  husband  of  an  irfjured  party  to  an  employee 

of  a  railroad  corporation  changed  with  the  negligence  causing  the  ii\juiy  ie 
inadmissible — a  party  is  concluded  by  an  ansioer  made  by  a  witness  as  to  a 
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coUaieral  matter — when  an  employee  U  7wt  engaged  in  hie  mcuter'e  lm9ineeeS\ 
In  an  action  brought  to  recover  oamaffes  for  personal  injuries  sustained  by 
the  plaintiff,  the  plaintiff  contended  tnat  she  received  her  injuries  in  con- 
sequence of  being  thrown  from  one  of  the  defendant's  street  cars  while  she 
was  attempting  to  board  it,  because  of  the  car  starting  vdth  a  violent  jerk 
before  she  hail  time  to  get  on  the  car. 

The  defendant  contended  that,  after  the  plaintiff  had  boarded  the  car  and 
the  car  had  started,  she  discovered  that  her  husband  and  daughter  had  not 
succeeded  in  boarding  it  and  thereupon  deliberately  stepped  off  the  car. 

Upon  the  trial  the  defendant  called  one  Worden,  a  car  starter  in  its  employ, 
as  a  witness,  and  he  testified  in  support  of  the  defendant's  version  of  the 
transaction.  It  appeared  that  after  the  accident  Worden  assisted  the  plain* 
tiff's  husband  in  removing  the  plaintiff  to  a  waiting  room.  After  the  defend- 
ant had  closed  its  case,  the  plaintiff  recalled  Worden  to  the  stand  and 
interrogated  him  respecting  a  conversation  with  the  plaintiff's  husband  in 
tbe  waiting  room.  Worden  denied  liaving  had  the  conversation,  and,  among 
other  things,  testified  that  the  plaintiff's  husband  did  ^ot  tell  him  in  the 
waiting  room  that  his  wife  was  thrown  from  the  car.  Subsequently  the 
plaintiff*s  husband  was  called  as  a  witness  and,  over  the  defendant's  objec- 
tion, was  allowed  to  testify  that  he  had  a  conversation  with  Worden  in  the 
waiting  room  and  that  in  the  course  thereof  he  told  Worden  that  his  wife 
had  been  thrown  from  tbe  car. 

HM,  that  the  admission  of  the  husband's  evidence  was  improper; 

That  when  the  plaintiff  called  Worden  and  interrogated  him  in  respect 
to  the  alleged  conversation,  a  matter  collateral  to  the  issue,  she  became 
bound  by  his  answers  and  could  not,  therefore,  call  witnesses  to  contradict 
him; 

That  the  evidence  was  prejudicial  to  the  defendant,  as  it  allowed  the  lury 
to  consider  the  husband's  declaration  that  his  wife  had  been  thrown  from 
the  car; 

That  the  declarations  made  by  Worden  in  the  waiting  room  after  the 
accident  were  not  binding  upon  the  defendant  as  he  was  not  then  engaged 
in  the  defendant's  business.    Wimiceb  v,  Mbtbofolitan  Stbebt  R.  Co.  . .  258 

8. liwury  to  an  employee  while  in  a  pot-hole  hetvoeen  the  raiU  of  a  street 

TaUieay  —  the  company  ie  not  liable  for  the  failure  of  a  eompetent  foreman  to 
foam  the  employee  of  the  approach  of  a  ear — aeeumption  of  m^.  1  In  an  action 
brought  to  recover  damages  for  personal  injuries  it  appeared  that  the  defend- 
ant owned  a  street  railroad  operated  by  a  cable;  that  it  was  necessary  from 
time  to  time  to  oil  and  replace  the  wheels  upon  which  the  cable  ran;  that  in 
order  to  do  this  work  it  was  necessary  for  the  oilers  to  go  into  openings, 
called  pot-holes,  located  between  the  rails  under  the  surface  of  the  street; 
that  a  foreman  of  the  defendant  was  employed  as  an  oiler,  and  that  the 
plaintiff  was  employed  as  the  foreman's  helper,  and  in  the  performance  of 
his  duties  was  subject  to  the  foreman's  directions ;  that  when  a  workman 
was  in  a  pot-hole  it  was  necessary  that  some  person  should  stand  guard  near 
the  hole,  to  prevent  trucks  from  driving  into  it  and  to  warn  the  workman  in 
the  hole  of  the  approach  of  cars  in  time  for  him  to  get  out  of  the  hole  and 
enable  them  to  pass;  that  the  foreman  and  the  plaintiff  alternated  in  going 
into  the  pot-hole  and  in  standing  guard;  that  on  the  occasion  of  the  accident 
the  plaintiff  was  working  in  a  pot-hole  which,  as  claimed  by  him,  was  too 
amall  to  permit  him  to  remain  therein  while  a  car  was  passing  over  it,  and 
that  in  consequence  of  the  failure  of  the  foreman,  who  was  standing  guard, 
to  warn  the  plaintiff  of  the  approach  of  a  car,  the  latter  was  struck  by  the 
car  while  attempting  to  come  out  of  the  hole.  The  foreman  was  a  compe- 
tent person  to  guard  the  hole. 

HM^  that  when  the  defendant  had  stationed  a  competent  person  to  guard 
the  hole  while  the  plaintiff  was  working  therein,  it  had  disclmrged  its  entire 
duty  with  respect  to  the  plaintiff,  and  that  it  was  not  liable  for  the  failure 
of  the  foreman  to  warn  the  plaintiff  of  the  approach  of  the  car; 

That  the  plaintiff  assumed,  among  the  other  risks  of  the  employment,  the 
risk  that  the  foreman  might  become  inattentive,  careless  and  neglectful  of 
his  duties  and  omit  to  give  the  warning  when  required. 

RTAN9.  Third  AvBNUB  R.  R.  Co 806 
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4. Scaffold  conttrucUd  by  the  employee  faUing  ther^om — the  maHer  ie  not 

liaJble  although  the  eoaffold  does  not  comply  mth  eeetion  18  of  chapter  415  of  the 
Latoe  of  1897.1  In  an  action  brought  to  recover  damages  resuldne  from  the 
death  of  the  plaintiff's  intestate  while  in  the  employ  of  the  defendant,  a  boss 
painter,  it  appeared  that  the  intestate  and  one  JNelson  were  directed  to  paint 
the  shutters  on  a  factory  building:  that,  the  space  being  so  restricted  that 
the  ordinary  scaffolds  could  not  be  used,  the  defendant  instructed  Nelson  and 
the  intestate  to  construct  one;  that  Nelson  and  the  intestate  constructed,  out 
of  material  procured  by  them  from  the  defendant's  shop,  a  scaffold  which  did 
not  comply  with  section  18  of  chapter  415  of  the  Laws  of  1807,  which  pro- 
Tides:  "  8<:affolding  or  sta^ng  swung  or  suspended  from  an  overhead  sup- 
port,  more  than  twenty  feet  from  the  ground  or  floor,  shall  have  a  safety  rail 
of  wood,  properly  l>olted,  secured  and  braced,  rising  at  least  thirty-four 
inches  above  the  floor  or  main  portions  of  such  scaffolding  or  staging  and 
extending  alons^  the  entire  length  of  the  outside  and  the  ends  thereof,  and 
properly  attached  thereto,  and  such  scaffolding  or  staging  shall  be  so 
lastenea  as  to  prevent  the  same  from  swaying  from  the  building  or 
structure." 

The  evidence  tended  to  show  that  while  the  intestate  was  standing  upon, 
or  stepping  from  the  sill  of  a  window  to  the  scaffold,  he  lost  his  balance 
and  fell  in  consequence  of  the  swaying  of  the  scaffold. 

Held,  that  the  scaffold  having  been  constructed  by  the  intestate  and  his 
companion,  and  not  bv  the  defendant,  the  latter  was  not  liable  because  the 
scaffold  did  not  comply  with  the  law  nor  because  it  was  not  so  fastened  as 
to  prevent  it  from  swaying.    Rotondo  9.  Smyth 15$ 

5. CoUieion  hetvaeen  a  cab  and  a  street  car  ait  a  street  intersection — 

charge  that  if  wh^n  the  cab  drove  upon  the  track,  the  motorman  could  not  avoid 
the  collision  by  the  exercise  of  ordinary  care,  t?ie  plaintiff  could  not  recover — 
ordinance  giving  the  ear  the  right  of  ioayA  In  an  action  brought  to  recover 
damages  for  personal  injuries  sustained  oy  the  plaintiff  in  consequence  of 
a  collision  at  a  street  intersection  between  a  cab  which  he  was  driving  east- 
erly and  one  of  the  defendant's  north-bound  street  cars,  a  sharp  conflict  arose 
upon  the  trial  as  to  the  relative  positions  of  the  cab  and  the  car  when  the 
plaintiff  attempted  to  cross  the  track. 

Held,  that  it  was  improper  for  the  court  to  refuse  to  charge  that  "  If  the 
jury  in  this  case  find  from  the  evidence  that  while  the  defendant's  north- 
bouDd  car  was  proceeding  in  the  ordinary  and  lawful  course  of  defendant's 
business,  the  plaintiff,  while  such  car  was  in  full  sight,  drove  in  front  of  it 
at  a  time  when  the  car  was  so  near  that  it  could  not  be  stopped  by  the 
motorman  bv  the  exercise  of  ordinary  care,  then  the  plaintiff  cannot  recover 
and  the  de^ndant  is  entitled  to  a  verdict;" 

That  the  court  having  received  in  evidence  without  objection  a  city  ordi- 
nance providing,  "On  all  the  public  streets  or  highwavs  of  this  city,  all 
vehicles  going  in  a  northerly  or  southerly  direction,  shall  have  the  ri^ht  of 
way  over  any  vehicle  going  in  an  easterly  or  westerly  direction,"  it  was 
improper  for  the  court  to  charge  that  at  the  place  where  the  collision 
occurred  the  rights  of  the  parties  were  equal,  and  to  refuse  to  charge  that 
under  the  ordinance  the  car  had  the  right  of  way  over  the  cab. 

CusHLNG  V.  Metbopolitait  Stkebt  R.  Go 610 

6. Care  required  of  a  motorman  on  an  electric  car  to  prevent  a  collision 

with  a  truck  —  it  is  that  which  a  person  of  reasonable  prudence  exercising  rea- 
sonable care  would  use  under  similar  circumstances.^  In  an  action  brought  to 
recover  damages  for  personal  injuries  sustained  by  the  plaintiff  in  conse- 
quence of  a  collision  at  a  street  intersection  between  one  of  the  defendant's 
street  cars  and  a  truck  which  the  plaintiff  was  driving,  the  court  charged, 
with  respect  to  the  duty  of  the  defendant's  motorman,  *'  and  if  you  find  that 
he  did  use  all  the  care  that  was  required  of  him  and  aU  the  care  that  he  could 
use  at  the  time,  then  your  verdict  will  be  for  the  defendant." 

Held,  that  the  charge  was  erroneous,  as  its  effect  was  to  instruct  the  jury 
that  the  defendant  was  obliged  to  use  an  extraordinary  degree  of  care, 
whereas  it  was  obliged  to  exercise  only  that  degree  of  care  which  a  person 
of  reasonable  prudence  exercising  reasonable  care  would  use  under  similar 
circumstances; 
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That  the  following  proposition,  '*  if  the  motorman  of  the  defendant's  car, 
while  operating  bis  car  with  ordinary  caie,  stopped  his  car  as  soon  as  he  dis- 
covered that  the  plaintiff  was  about  to  drive  in  front  of  his  car,  defendant  is 
entitled  to  a  verdict,"  if  charged  without  qualification,  would  have  cured 
the  error,  but  that  as  the  trial  judge  in  response  to  the  request  to  charge  this 
proposition  said.  "I  charge  that  in  connection  with  the  charge  already 
made,"  thus  in  effect  leaving  the  obnoxious  instruction  in  the  case,  it  did 
not  operate  to  cure  the  error.    Elimpl  v.  Mbtropolitan  Street  R.  Co 291 

7. Ir^uryfrom  a  coUinon  between  an  open  street  ear  and  a  trtiek  by  reason 

of  which  a  passenger  is  struck  by  the  shaft  of  the  truck — a  verdict  of  $25,000 
where  there  is  neither  the  loss  of  a  limb  nor  total  disability ,  reduced  J]  In  an 
action  brought  to  recover  damages  for  personal  injuries,  it  appeared  that 
the  plaintiff  was  a  passenger  upon  one  of  the  defendant's  open  street  cars; 
that  the  motorman  of  the  car,  without  stopping  it,  attempted  to  pass  a  truck 
traveling  in  the  opposite  direction;  that  a  collision  resulted  in  consequence 
of  which  the  shaft  of  the  truck  was  thrown  over  upon  the  car  and  the 
plaintiff  was  injured  thereby. 

Held,  that  a  judgment  entered  upon  a  verdict  in  favor  of  the  plaintiff 
should  be  affirmed; 

That  whether  the  collision  was  the  result  of  the  negligence  of  the  motor- 
man  in  attempting  to  pass  the  truck  without  stopping  was  a  question  for 
the  jury; 

That  although  the  plaintiff's  injuries  were  very  severe  and  he  would  never 
fully  recover  therefrom,  yet,  as  he  was  not  totally  disabled  and  was,  at  the 
time  of  the  trial,  able  to  attend  to  his  business,  a  verdict  of  $25,000  was 
excessive  and  should  be  reduced  to  $20,000; 

That  such  a  sum  as  $25,000  may  properly  be  awarded  only  where,  by  the 
loss  of  a  limb  or  other  total  disability,  the  plaintiff  is  permanently  disabled. 

Smith  v.  Metropolitan  Street  R.  Co 218 

8. Footpath  across  the  tracks  of  a  railroad  —  wJien  it  is  not  of  eueh  a 

kind  as  to  require  active  vigilance  to  protect  one  using  it.]  In  an  action 
brought  to  recover  damages  resulting  from  the  death  of  the  plaintiff's  intes- 
tate, a  boy  ten  years  of  age  and  sui  juris,  who,  while  crossing  the  defend- 
ant's railroad  track,  which  was  constructed  upon  its  right  of  way,  was 
struck  and  killed  by  a  locomotive,  the  plaintiff  contended  that  the  intestate 
was  killed  while  crossing  upon  a  path  or  traveled  way  across  the  railroad 
tracks  which  the  defendant  had  permitted  the  employees  of  a  neiehboring 
soap  factory  and  others  to  use  for  many  years.  'The  alleged  path  Ted  from 
an  open  field  on  the  west  side  of  the  right  of  way  to  the  yard  of  the  soap 
factory  on  the  east  side  of  the  right  of  way.  At  the  western  end  of  the 
alleged  path  an  opening  two  feet  wide  had  been  left  in  the  railroad  fence. 
At  the  eastern  end  of  the  alleged  path  the  railroad  fence  was  down.  All 
persons  attempting  to  use  the  alleged  path  from  either  direction  were  obliged 
to  trespass  on  private  property  in  order  to  get  to  it. 

Held,  that  the  pathway  was  not  such  a  one  as  imposed  upon  the  defend- 
ant the  duty  of  exercising  active  vigilance  to  protect  persons  using  the  same 
from  injury.    Lb  Due  «.  N.  Y.  Central  &  H.  R.  R,  R.  Co 107 

9. BsrsoncU  injury —  a  disease  must  necessarily  and  directly  be  eausedby 

such  injury.]  A  complaint  in  an  action  to  recover  damages  for  personal 
injuries  alleged:  '*Said  plaintiff  was  knocked  and  thrown  from  his  wagon 
to  the  ground  and  floor  of  said  bridge,  and  thereby  severely  injuring  the 
said  plaintiff,  breaking  his  ribs,  spraining  his  ankle  and  injuring  his  oack 
and  ri^ht  hip,  and  thereby  made  him  sick,  sore,  lame  and  disabled  for  a 
long  time,  and  prevented  him  from  attending  to  his  business,  causing  him 
to  suffer  ^eat  pain  of  body  and  mind,  and  caused  him  permanent  injury 
and  disability  and  exposed  him  to  still  greater  and  further  injury,  and  he 
has  been  and  will  be  put  to  great  trouble  and  expense  in  doctoring  and 
trying  to  be  cured  of  his  said  injuries." 

Held,  that  proof  that  the  plaintiff  was  suffering  from  kidnev  disease  as  a 
result  of  the  accident  was  not  admissible  under  the  pleadings,  it  not  appear- 
ing that  such  disease  was  necessarily  and  directly  caused  by  the  injuries  to 
the  plaintiff's  back.    Lockwood  «.  Troy  City  Railway  Co 112 
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10. Injury  to  a  drimr  thrtnon  cuicf  a  tooffon  whith  eoUidsd  with  a  street 

ear  an  a  narrow  bridge  —  charge  oMto  the  care  required  of  the  railroad  com- 
pany J]  In  an  actioD  brought  to  recoTer  damages  for  personal  inlurles, 
BUBtained  by  the  plaintiff  in  consequence  of  acolliuon  between  the  plaintiff's 
wagon  and  one  oi  the  defendant's  street  ctfrs,  it  aopeared  that  the  collision 
occurred  upon  a  bridge  which  was  so  narrow  that  there  was  only  a  small 
marffin  of  space  outside  the  defendant's  tracks  in  which  the  plaintiflrs  wagon 
could  pass  the  defendant's  car. 

At  the  conclusion  of  the  principal  charge  the  following  colloquy  took 
place  between  the  defendant's  counsel  and  the  court:  "In  Tiew  of  the  state- 
ment of  the  plaintiff*s  counsel  to  the  jury  in  the  summing  up,  that  the 
I  defendant  was  bound  to  exercise  an  extraoniinary  degree  of  care  in  operat- 
ing this  car  upon  the  bridge,  I  ask  you  to  charge  the  lury  that  when  the 
defendant's  motorman  was  on  the  bridge  in  the  operation  of  the  car,  the 
only  duty  and  obligation  resting  upon  him  to  avoid  injurr  to  the  plaintiff 
was  the  exercise  of  the  reasonable  care  which  a  reasonably  prudent  man 
would  exercise  under  the  circumstances.  The  Court:  Well,  yes,  but  it 
should  be  greater  than  it  would  be  in  a  safer  place.  The  narrowness  of  the 
passage  placed  a  duty  upon  the  motorman  to  exercise  greater  care  and  cau- 
tion than  he  would  if  the  passageway  had  been  wider.  Mr.  Roche:  I  except 
to  the  charge  and  to  the  modification.  I  ask  you,  however,  to  sav  that  while 
the  duty  and  oblignition  must  be  proportioned  to  the  surrounding  circum- 
stances, the  defendant's  motorman  was  not  bound  to  exercise  an  extra- 
ordinary degree  of  care  in  the  operation  of  the  car.  The  Court:  I  decline 
so  to  charge.  Defendant  excepted. 
HM,  that  the  denial  of  the  request  to  charge  that  the  defendant's  motor- 
man  was  not  bound  to  use  an  extraordinary  degree  of  care  was  erroneous; 
That  notwithstanding  the  court  said,  "  Well,  yes,"  to  the  request  as  first 
made,  the  modification  of  the  request  was  followed  so  closely  by  the  denial 
of  the  request  to  charge  that  the  motorman  was  not  bound  to  exercise  an 
extraordinary  degree  of  care  that  the  jury  might  have  belie ved  that  it  was 
the  duty  of  the  motorman  to  exercise  extraordinary  care; 

That  the  defendant  was  entitled  to  a  charge  that  the  motorman  was  not 
bound  to  exercise  an  extraordinary  degree  of  care,  but  ordinary  care  only» 
under  the  circumstances  which  confronted  him.    Id, 

11. Section  18  of  the  Labor  Law  appliee  to  a  ecaffM  ueod  for  erecting 

machinery  in  a  factory.']  Section  18  of  the  Labor  Law  (Laws  of  1897, 
chap.  415),  providing  that  "a  person  employing  or  directing  another  to 
perform  labor  of  any  kind  in  the  erection,  repairing,  altering  or  painting 
of  a  house,  building  or  structure,  shall  not  furnish  or  erect  or  cause  to  be 
furnished  or  erected  for  the  performance  of  such  labor,  scaffolding,  hoists, 
stays,  ladders  or  other  mechanical  contrivances  which  are  unsafe,  unsuit- 
able or  improper  and  which  are  not  so  constructed,  placed  and  operated  as 
to  give  proper  protection  to  the  life  and  limb  of  a  person  so  employed  or 
engagea,"  applies  to  a  scaffold  erected  for  the  purpose  of  installing  machinery 
in  a  room  in  a  factory  building  which  previously  contained  no  machinery. 

WiNOBRT  «.  KRAKAUSB ! 

12. Injury  to  a  eervant  from  ths  failing  of  a  tcaffdd  wJiich  an  independ- 
ent contractor,  employed  by  the  injured  eervani'e  maeter,  woe  obliged  to  build,  but 
which  was  built  by  the  injured  servant  pursuant  to  directions  from  his  foreman  — 
the  master  is  not  liable.]  In  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  bv  the  plaintiff  in  consequence  of  the  collapse  of  such  a 
scaffold,  it  appearea  that  the  defendants,  who  were  engaged  in  moving  their 
factory,  entered  into  a  contract  with  a  machinist  by  which  the  latter  agreed 
to  move  the  machinery  from  the  old  factory  and  install  it  in  the  new  one  in 
accordance  with  the  directions  of  the  defendants'  foreman;  that  he  also 
agreed  to  furnish  two  men  and  all  the  material  necessary.  The  machinist 
testified  that  nothing  was  said  about  the  building  of  scaffolds  for  use  in 
installing  the  machinery,  but  that  it  was  necessary  to  erect  scaffolds  for  this 
purpose,  and  that  when  that  was  the  case,  it  was  the  work  of  the  machinist 
to  build  them. 

It  further  appeared  that  the  plaintiff  and  a  fellow-workman,  who  w«ra 
in  the  employ  of  the  defendants,  were  detailed  to  assist  the  macfainista 
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'When  necessary;  that  the  foreman  directed  the  plaintiff  and  his  fellow-work- 
man to  baild  a  scaffold  for  use  in  installing  the  machinery,  and  instructed 
them  to  use  for  the  purpose  timber  which  was  then  upon  the  premises;  that 
there  was  plenty  of  material  with  which  to  construct  the  scaffold  properly 
and  safely.  The  plaintiff  and  his  companion  selected  the  timber  to  be  usedf, 
determined  the  character  of  the  scaffold  and  the  method  of  constructing  it 
and  completed  the  same  without  any  interference  on  the  part  of  the  defend- 
ants or  the  foreman.  Subsequently,  while  the  plaintiff,  the  machinists  and 
others  were  upon  the  scaffold  assisting  in  placing  certain  machinery  in 
position  the  scaffold  broke  and  the  plaintiff  was  injured. 

The  accident  was  caused  either  by  the  improper  construction  of  the  scaf- 
fold or  the  use  of  defectiye  matenal  Uierein  or  by  the  manner  in  which  it 
was  used. 

Heldf  that  when  the  defendants'  foreman  directed  the  plaintiff  and  his 
fellow- workman  to  build  the  scaffold  he  was*  simply  directing  them  to  assist 
the  independent  contractor,  and  not  directing  now  the  independent  con- 
tractor should  do  his  work  or  furnishing  either  the  plaintiff  or  the  independ- 
ent contractor  with  a  scaffold; 

That  as  the  defendants  were  under  no  obligation  to  proyide  a  scaffold  for 
use  in  installing  the  machinery  and  did  not  assume  such  an  obligation,  it 
could  not  be  said  that  the  defendants  built  the  scaffold  or  furnished  it  for  the 
plaintiff's  use; 

That  the  accident  was  due  to  the  negligence  of  the  plaintiff  and  his  fellow- 
workman  and  not  to  that  of  the  defendants.    Id. 

18. A  tenant  falling  in  a  dark  ?uiU  in  a  tenement  house  from  catching 

her  foot  in  the  oHeloth  —  contributory  negligent,  not  inferred  as  matter  of  law 
because  of  her  knowledge  of  the  conditions,]  A  tenant  who,  while  walking 
through  a  dark  hallway  in  a  tenement  house,  sustains  injuries  in  consequence 
of  catching  her  foot  in  some  holes  in  the  oilcloth  coyering  the  floor  of  the 
hallway,  cannot  be  said,  as  a  matter  of  law,  to  haye  been  guilty  of  contribu- 
tory negligence  because  she  knew  of  the  torn  condition  of  the  oilcloth,  but 
that  question  is  one  of  fact  for  the  consideration  of  the  jury. 

Her  knowledge  of  the  condition  of  the  hallway  imposed  upon  her  the  duty 
of  using  due  care  to  ay  old  the  danger,  but  it  cannot  be  said  that  she  failed  in 
this  duty  by  neglecting  to  keep  constantly  in  mind  the  exact  location  of  the 
holes  in  the  oilcloth.    Keatinq  v.  Mott 156 

14. Admission  cf  present  ownership  of  the  demised  premises  and  denial  of 

ail  the  other  allegations  of  tlve  complaint  —  it  is  not  a  denial  of  ownership  at 
the  time  mentioned  in  the  complaint?]  The  complaint  in  the  action  brought 
by  the  tenant  to  recoyer  damages  for  the  injuries  sustained  by  her  alleged 
that  at  all  times  therein  mentioned  the  defendant  was  the  owner  of  the 
premises.  The  answer  alleged:  ** First.  This  defendant  admits  that  he  is  the 
owner  of  the  fee  of  certain  premises  in  the  city  of  New  York,  commonly 
known  as  No.  445  West  Thirty-ninth  street,  and  this  defendant,  upon  infor- 
mation and  belief,  denies  each,  all  and  eyery  the  other  allegations  in  said 
complaint  contained.'* 

mM^  that  the  proyision  of  the  answer  was  not  a  denial  of  the  defendant's 
ownership  of  the  premises  at  the  time  mentioned  in  the  complaint,  but  would 
be  regarded  rather  as  an  admission  of  that  fact.    Id. 

15. Destruction  of  freight  in  a  railroad  freight  house  by  fire — it  does 

not  establish  negligence  on  the  part  of  the  railroad  company — exemption  in  a 
bill  of  lading  from  liability  for  loss  by  fire.]  Where  freight,  destroyed  by  Are 
white  in  the  freight  house  of  a  railroad  company,  was  shipped  under  a  bill 
of  lading  exempting  the  railroad  company  from  liability  for  the  loss  of  the 
freight  by  fire,  the  owner  of  the  freight  cannot  recoyer  its  yalue  from  the 
railroad  company  without  showing  that  the  fire  was  the  result  of  the  negli- 
gence of  the  railroad  company  or  of  some  breach  of  its  duty.  The  occur- 
rence of  the  fire  does  not,  of  itself,  justify  an  inference  of  negligence  on  the 
part  of  the  railroad  company.    Van  Akin  v.  Erie  R.  R.  Co 23 

16.  -> Contractors  who  break  a  water  main  and  thereby  flood  adjacent 

premises  are  liable  in  trespass.]  Sub-contractors  engaged  in  excayatins  the 
rapid  transit  subway  in  the  city  of  New  York,  who,  in  the  process  of  blast- 
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ing  rock,  break  a  water  main,  the  water  from  which  flows  upon  and  injures 
adjoiningproperty,  are  liable  in  trespass  to  the  owner  of  such  property. 

Whebleb  t?.  Norton 868 

17. W/ien  they  are  also  liable  for  negligence.]    Where  it  appears  that 

the  sub-contractors  placed  the  dynamite  with  which  the  blasting  was  done 
within  a  foot  of  the  water  pipe,  which  was  nearer  than  the  rules  of  the 
department  of  water  supply  permitted,  and  that  they  neglected  to  turn  off 
the  water  or  to  protect  the  pipe  in  any  way,  although  they  had  been  pre- 
viously warned  of  the  danger  of  breaking  the  pipe,  and  that  the  rock  could 
have  been  removed  by  other  methods,  which,  if  employed,  would  not  have 
injured  the  pipe,  liability  on  the  part  of  the  sub-contractors  may  be  predi- 
cated on  the  ground  of  negligence.    Id. 

18. Proximate  eauee.]  The  fact  that  the  water  pipe  was  laid,  In  viola- 
tion of  the  rules  of  the  water  department,  upon  rocK,  ^nd  not  upon  soft 
material,  does  not  excuse  the  sub-contractors  from  liability,  as  the  proximate 
cause  of  the  breaking  of  the  pipe  was  the  blast  and  not  the  manner  in  which 
the  pipe  was  laid. 

The  proximate  cause  is  the  efficient  cause,  the  one  which  necessarily  sets 
the  other  cause  in  operation.    Id. 

19. Complaint  alleging  both  negligence  and  trespcw.]  Where  the  com- 
plaint in  an  action  is  so  framed  as  to  permit  a  recovery  either  upon  the  ground 
of  trespass  or  negligence,  and  the  trial  is  conducted  on  the  theory  that  a 
recovery  can  be  had  on  cither  ground,  and  judgment  is  rendered  against  the 
defendants  without  specifying  the  ground  of  liability,  the  fact  that  the 
trial  justice,  as  indicated  in  a  memorandum  made  by  him,  held  that  the 
defendants  were  liable  in  trespass,  does  not  prevent  the  Appellate  Division 
from  affirming  the  judgment  on  the  ground  that  the  defendants  were  guilty  of 
negligence  if  the  evidence  is  sufficient  to  sustain  a  finding  to  that  effect.    Id, 

Carrier  —  when  exemption  from  liability  does  not  apply  —  the  burden 

of  showing  negligence  is  on  the  shipper —  evidence  establishing  negligence. 

Thyll  v.  New  York  &  Long  BRiiNCH  R.  R.  Co 513 

See  Railroad. 

Railroad  company  —  it  must  use  reasonable  diligence  to  furnish  an  ade- 
quate number  of  freight  cars. 

Strough  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 684 

See  Railroad. 

OTSOOTIABLE  PAPEB— Xato  relating  to. 
See  Bills  and  Notes. 

NEW  YOBE  CITY—  The  employment  of  an  architect  by  the eommimoner  of 
correction  in  the  city  of  New  York  is  authorized  by  chapter  626  of  the  Late*  of 
1896 — term  of  euch  employment — a  premature  employment  made  effective  hy 
ratification. 

See  Withers  «.  City  op  New  York 147 

Trial  of  a  police  captain — evidence  insufficient  to  establish  that  he  per- 
mitted disorderly  Jiouses  to  exist  or  that  he  failed  to  report  suspicious  places  — 
what  are  "  suspicious  places  J* 

See  People  ex  rel.  Stephenson  r>.  Greene S43 

Payment  for  a  permit  to  repair  an  areaway,  in  existence  for  fifty  years, 

in  a  street  in  New  York  city — when  it  is  voluntary  and  cannot  be  recovered. 

See  WoLPP  V.  City  op  New  York 449 

NEWSPAPER  —  PMication  of  election  notices  in. 
See  Election. 

NOTICE  —  Crediting  by  a  bank  to  a  customer's  account  the  proceeds  eff  a  note 
discounted  —  effect  of  notice  to  the  bank  that  there  was  an  entire  failure  of 
consideration  for  the  note  before  it  pays  over  the  money —  how  fw  notice  of  dis- 
honor is  notice  of  such  infirmity  in  the  paper. 

See  Albany  County  Bank  v.  People's  Ice  Co.    (No.  1) 47 


Digitized  by 


Google 


INDEX,  679 

HOHujs—  Continued,  paos. 

Order  to  ahou>  cavee  thortenina  the  time  of  notice  of  making  an  appliea- 

Hon  to  the  court — it  does  not  apply  to  the  inauffuration  of  a  new  action  or 
proceeding,  e.  g.,  the  dieoharge  of  an  imprieoned  debtor, 

See  Matter  of  Quick 181 

innSANOE  —  Electric  pHant  —  vthsn  it  ie  a  nuieance  in  a  dty.y  1.  EyI- 
dence  that  the  operation  of  a  plant  for  the  generation  of  electricity,  con- 
structed by  a  private  corporation  in  a  residential  district  of  the  city  of  New- 
York,  is  attended  by  vibrations,  noise,  smoke,  dirt  and  bad  odors,  which 
invade  and  Iniuriously  affect  the  use  and  enjoyment  of  a  hotel  adjoining 
said  plant,  will  sustain  a  finding  that  the  phwt  constitutes  a  nuisance. 

Pkitchabd  9.  Edison  jBl.  Illuminating  Co 178 

S. Obetruction  of  the  itreet  by  aehee.]    Any  obstruction  of  the  street  in 

front  of  the  hotel  by  ashes  or  dirt  from  the  plant  may  be  properly  considered 
by  the  jury.     Id. 

8. That  it  could  not  be  otherufise  operated  ie  no  dtfenae,]    The  fact  that 

the  plant  could  not  be  operated  in  the  locality  without  creating  a  nuisance 
constitutes  no  defense  to  the  corporation.    Id, 

4. Measure  ofdamagee  of  the  lessee  of  an  adjoining  hotel,^    II  lessee  of 

he  hotel  is  entitled  to  recover  from  the  corporation  the  damages  sustained  by 
him  during  the  period  that  he  is  in  possession. 

The  measure  of  the  lessee's  damages  is  the  injury  to  the  usable  value  of  the 
hotel,  which  consists  of  the  diminution  in  the  room  rent  of  the  hotel  and 
the  loss  in  consequence  of  the  inabilitv  of  the  lessee  to  supply  refreshments  to 
those  whose  presence  was  prevented  by  the  nuisance. 

It  is  not  improper  for  the  court  to  charge  that  the  damages  which  the 
lessee  could  recover  "are  to  be  limited  to  the  actual  loss  of  profits,  such  as 
you  find  from  the  evidence  were  caused  to  be  lost  through  the  defendant's 
acts  in  the  use  and  operation  of  its  power  station,"  where  it  appears  that 
no  profits  were  alleged  or  proved,  except  such  as  were  directly  connected 
with  the  room  rent  and  the  restaurant. 

The  court  may  properlv  refuse  to  charge  that  "the  measure  of  damages 
applicable  to  a  case  oi  this  kind  is  the  actual  diminution  in  rental  value  oy 
reason  of  the  defendant's  acts,"  as  such  request  limited  the  lessee  to  a 
recovery  of  the  actual  diminution  of  rental  value  instead  of  the  diminution 
in  the  usable  value. 

The  court  may  properly  refuse  to  charge  that  "loss  of  income  from  busi- 
ness is  not  provable  as  an  element  of  damage."    Id, 

5. Admissibility  of  a  petition  for  an  inspection  by  the  board  of  health,} 

Where  an  inspector  of  the  board  of  health,  who  examined  the  electric  plant 
and  the  hotel,  is  called  as  a  witness  b^  the  lessee  and  details  the  result 
of  his  examination,  and  the  defendant  brings  out  upon  his  cross-examination 
that  the  inspection  was  based  upon  a  petition  or  complaint  to  the  health 
department,  the  admission  of  the  petition  in  evidence  on  the  request  of  the 
plaintiff's  counsel  does  not  constitute  reversible  error,  where,  as  stated  by  the 
court,  the  petition  was  admitted,  simplv  for  the  purpose  of  showing  what 
it  was,  and  not  as  proof  of  any  of  the  facts  contained  therein.    Id. 

6. Character  of  the  neighborhood  considered.]    In  determining  whether 

the  use  of  real  property  is  so  unwarrantable  and  unreasonable  with  respect 
to  adjacent  property  as  to  constitute  a  nuisance,  the  character  of  the  neigh- 
borhood should  be  taken  into  consideration.    Id. 

OFnOIALBOND: 

See  Bond. 

OPnOK  —  Agreement  by  a  vendor  of  lands  to  repurchase  the  premises  **at 
the  end  of  three  (8)  years  "  —  t?ie  verulee  has  a  reasonable  time  tliereafter  in  which 
to  elect  to  reeonvey  —  toTiat  is  a  reasonable  time  —  a  delay  of  five  years  —  effect 
ef  a  sale  of  part  of  the  premises  by  the  vendee. 

See  Maibr«.  Rbbstock 587 

Election  by  a  mortgagee  to  have  the  whole  principal  sum  become  due 

becaicse  of  a  default  in  the  payment  of  interest. 
See  MoRTOAQfi. 
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ORAL  AGBEEMENT : 

See  Contract. 

ORAL  EVIDENCE  : 

See  Etidencb. 

ORDER: 

See  Motion  and  Ordbb. 

ORDINANCE—  Of  a  munieipality,  construction,  etc.,  of. 
See  Municipal  Cobpobation. 

PAROL  EVIDENCE : 

See  Eyidbncb.  paob. 

PARTNERSHIP  —  Bight  of  a  turviving  partner  in  firm  auete.]  1.  Upon 
the  death  of  one  of  the  two  members  of  a  firm,  the  legal  title  to  all  the  per- 
sonal property  of  the  firm  vests  in  Uie  surviving  partner,  and  the  latter  has 
the  sole  and  exclusive  right  to  enforce  the  collection  of  the  choses  in  action 
belonging  to  the  firm,  to  pay  the  firm  debts  and  to  liquidate  the  firm  affairs. 

Sbcob  o.  Tbadesicen's  National  Bank 2d4 

2.  His  relation  to  the  personal  representative  of  his  deceased  partner.] 

The  relation  existing  between  the  surviving  partner  and  the  personal  repre- 
sentative of  t^e  deceased  partner  is  not  that  of  trustee  and  cestui  que  trust, 
although  it  partakes  somewhat  of  that  nature.  Id. 

8.  Right  of  the  latter,]    The  personal  representative  of  the  deceased 

partner  is  entitled  to  have  the  assets  of  the  partnership  applied  to  the  pay- 
ment of  the  firm  debts  and  to  the  distribution  of  any  surplus  that  may 
remain.    Id. 

4.  His  remedy  by  action  is  for  an  accounting,  not  to  enforce  particular 

claims.]  For  the  purpose  of  eniorcing  this  right,  the  personal  representa- 
tive is  entitled  to  maintain  an  action  against  the  surviving  partner  for  an 
accounting  as  to  all  his  transactions,  but  he  cannot  maintain  actions  to 
enforce  partnership  claims  or  to  reduce  the  partnership  assets  to  possession. 

Semble,  that  incase  of  fraud,  wasteful  mismanagement  and  disregard  of  the 
rights  of  deceased  partners,  the  personal  representative  may  maintain  an 
action  for  an  accounting  and  the  appointment  of  a  receiver  by  whom  the 
partnership  claims  mav  be  enforced. 

Where,  therefore,  the  personal  representative  of  the  deceased  partner 
alleges  that  the  surviving  partner  has  refused  to  bring  an  action  to  recover 
a  fund  belonging  to  the  partnership,  and  has  attempt^,  without  considera- 
tion, to  release  his  claim  thereto,  but  does  not  allege  that  the  assets  of  the 
copartnership  are  sufficient  to  pay  the  firm  debts,  he  cannot  maintain  an 
action  against  the  surviving  partner  and  persons  who  have  received  portions 
of  the  fund  in  question  to  compel  an  accounting  with  respect  to  such  fund 
and  the  payment  of  the  same  to  him  for  the  following  reasons,  viz.,  that 
the  right  to  maintain  such  an  action  is  vested  solely  in  the  surviving  part- 
ner, and  that,  in  the  absence  of  proof  that  the  firm  assets  exceed  the  firm 
liabilities,  the  personal  representative  of  a  deceased  partner  has  no  beneficial 
interest  in  the  fund.    Id. 

False  representations  by  one  of  three  persons  engaged  in  a  Joint 

adventure  —  when  they  relate  to  existing  facts  and  not  to  expected  events  — 
when  the  relations  between  the  parties  are  of  a  fiduciary  character  —  what 
constitutes  a  breach  of  such  fiduciary  obligation  —  effect  of  an  agreement  by 
which  two  of  the  associates  were  authorized  to  make  changes  and  modifica- 
tions in  the  contract.    Spibb  9.  Htdb 467 

See  Contbact. 

Contract  to  share  in  the  profits  of  a  purchase  of  real  property  —  oral 

agreement  by  one  party  to  give  his  interest  therein  to  the  other,  who  assumed 
the  incumbrances  on  the  property  —  enforced  against  the  party  transferring 

his  interest  and  against  his  undisclosed  assignee.    Smith  «.  EasasL 835 

•     See  Contbact. 

PARTY  —  Eight  of  a  creditor  of  a  defendant  in  a  mortgage  foreclosure  action 
to  intervene.]  1.  A  creditor  of  a  defendant  in  an  action  to  foreclose  a  mort> 
gage  on  real  property  is  not,  by  virtue  of  such  relation,  entitled  to  intervene 
iu  the  action.    Bouden  v.  Long  Acbe  Squabb  Bueldino  Co. 32£ 
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2. What  muit  be  ihown  uhem  ihs  applieatum  ruU  on  an  oral  agreement 

ineoneietent  vnth  toritten  doeumenie.]  A  peraon  seeking  to  mteryene  in  an 
action,  and  to  interpose  a  defense  based  upon  an  alleged  oral  agreement,  abso- 
lutely inconsistent  with  the  written  documents  relaune  to  the  matter,  should 
present  a  strong  case  to  remove  the  suspicion  of  bad  faith  and  give  reason- 
able grounds  for  believing  that  he  has  a  meritorious  defense,    la, 

Action  by  stockholders  in  behalf  of  the  corporation  to  recover  stock 

alleged  to  have  been  improperly  issued  to  parties  engaged  in  its  organiza- 
tion —  what  instrument  of  subscription  for  stock  of  the  corporation  con- 
stitutes a  contract  with  the  parties  to  whom  the  stock  was  issued,  and  not 
with  the  corporation — what  does  not  create  fiduciary  relations  between  such 
parties  and  the  corporation  —  any  wrong  done  must  be  remedied  in  an  action 

by  the  subscribers.    Hutchisbon  «.  Simpson 882 

See  Corporation. 

Trust  giving  the  beneficiary  the  right,  on  notice  to  the  trustee  that 

he  desires  to  use  the  trust  fund  in  his  business,  to  have  such  principal  — 
creditor's  action  to  enforce  a  judgment  against  the  fund  —  when  the  fact 
that  residuary  legatees  are  not  made  parties  is  not  a  ground  of  objection. 

Ullhan  9.  Cameron 91 

tieeWrUj. 

Amendment,  by  bringing  in  an  additional  defendant — costs,  where 

the  case  has  gone  to  the  Court  of  Appeals  on  the  question  as  to  the  necessity 

of  so  doiDg.    Stbinbach  v.  Prudential  Insurance  Co. 440 

8^  Plbadinq. 

PATHWAY  —  Obligation  to  protect  one  using  it. 
See  Neqliqbncb. 

PAYMBNT — For  a  permit  to  repair  an  areawag,  in  existence  forjffty  gears, 
in  a  street  in  New  York  city — when  it  is  toluntary  and  cannot  be  recoiaered.\ 
1.  An  owner  of  a  building  in  the  city  of  New  York,  in  front  of  which  there 
had  existed  continuously  since  1854,  apparently  without  any  permit  from 
the  city  authorities,  an  areawaj  under  the  sidewalk,  attempted,  in  1897,  to 
replace  the  wooden  cover  of  said  areawav  with  an  iron  one.  The  commis- 
uoner  of  public  works  had  requested  the  police  commissioner  to  prevent 
work  from  being  done,  without  a  permit,  on  vaults  in  the  public  streets. 
While  the  work  of  replacing  the  cover  was  being  performed  by  a  contractor 
employed  by  the  owner,  a  policeman  appeared  and  demanded  tiie  production 
of  a  permit  from  the  department  of  public  works.  The  permit  not  beine 
produced,  he  tiireatened  to  arrest  the  workmen.  The  owner,  being  informea 
of  these  facts,  applied  for  and  obtained  from  the  department  of  public 
works  a  permit  lor  the  construction  of  a  vault  under  the  sidewalk,  paying 
therefor  the  sum  of  $229.60.  He  made  no  claim  to  any  dtv  authority  that 
he  had  any  existing  right  to  construct  the  areaway.  U  did  not  appear  that 
the  vault  privileges  conferred  by  the  permit  were  not  in  excess  of  those  pre- 
viously exercised  by  the  owner. 

Held,  that  the  payment  for  the  permit  was  voluntary  and  that  the  owner 
was  not  entitled  to  recover  from  the  city  the  amount  which  he  paid  therefor. 

WoLFP  v.  City  op  New  York 449 

2. Payment  of  an  increased  freight  roite  with  knowledge  that  ten  day f^ 

notice  of  the  increase  Jiad  not  been  given  as  required  by  the  Interstate  Commerce 
Law.]  A  shipper  who  voluntarily  and  without  objection  pays  an  increased 
frdffht  rate  upon  the  goods  shipped  by  him,  with  knowledge  that  the  rail- 
roaa  company  had  not  given  the  ten  days'  notice  of  the  change  in  the  freight 
rates  as  required  by  the  Interstate  Commerce  Act,  is  not  entitled  to  recover 
from  the  railroad  company  the  excess  frei^t  charge. 

STRouGHtJ.  N.  Y.  Central  &H.  K.  R  R  Co 584 

An  adjudication  in  bankruptcy  proceeding  that  the  bankrupt  was 

insolvent  when  the  judgment  was  obtained  against  nim,  is  conclusive  against 

the  judgment  creditor.    Ds  Qravf  v,  Lang 564 

See  Bankruftot. 


Digitized  by 


Google 


682  INDEX. 

P ATMBNT  —  Continued.  paqs. 

Crediting  by  a  bank  to  a  customer's  account  the  proceeds  of  a  note 

discounted — it  is  not  a  payment  for  the  note  —  the  bank  does  not  become  a 
holder  for  value.    Albany  County  Bank  t.  People's  Ice  Co.    (No.  1). . . .    47 
See  Bills  and  Notes. 

PENALTY: 

8eeI>AUAQva, 

PERSONAL  PBOPEBTY  —  Sale  of. 
See&JLijR. 

PLACE  OF  TBXAL: 

See  Venue. 

PLEADING  —  Amendment  of  a  complaint  for  damage  from  ^  owrflow  of 
water  from  an  a^foining  lot  —  terme  impoeed  on  the  amendment  of  a  complaint 
wkere  a  juror  hoe  been  withdrawn  on  a  trial  —  wlien  the  propoeed  amended  com- 
plaint  does  not  state  a  new  ca/use  of  action  A  1.  The  original  complaint  in  an 
action  to  recover  for  injury  done  to  the  plaintiff's  premises,  caused  by  water 
flowing  from  defendant  s  premises,  alleged  that  the  injuries  were  caused  by 
the  '*  carelessness  and  negligence  of  the  defendant,"  and  demanded  $1,600 
•damages.  Upon  the  trial,  the  court  being  of  the  opinion  that  the  complaint 
did  not  state  a  cause  of  action,  because  it  was  to  be  inferred  therefrom  that 
the  damage  was  caused  by  surface  water,  permitted  the  plaintiff,  upon  pay- 
ment of  the  trial  fee,  to  withdraw  a  j  uror  and  move  at  the  Special  Term 
for  leave  to  amend  the  complaint.  The  proposed  amended  complaint  alleged 
that  the  injury  was  caused  by  water  percolating  through  the  soil  from 
defendant's  premises,  caused  by  the  negligence  of  the  defendant  in  failing 
to  keep  a  waste  pipe  attached  to  the  water  closet  in  the  rear  of  his  adja- 
cent premises  in  proper  repair  and  to  repair  a  break  therein,  and  b^  fail- 
ing to  keep  a  wash  basin  in  the  rear  of  his  premises  in  proper  repair,  and 
in  negligentlv  allowing  a  water  pipe  on  his  premises  to  freeze  and  burst. 
The  proposed  amended  complaint  further  alleged  that  the  defendant  during  a 
period  of  four  months  failed  and  neglected  to  repair  these  defects  "and 
abate  the  nuisance  maintained  upon  his  said  premises,  although  repeatedly 
requested  so  to  do  by  plaintiff,"  and  that  during  this  period  water  kept  con- 
stantly flowing  into  plaintiff's  cellar,  weakening,  decaying  and  rottine  the 
foundation  walls  of  plaintiff's  cellar  and  depriving  plaintiff's  tenants  of  the 
use  of  the  cellar,  in  consequence  of  which  her  tenants  left  and  plaintiff 
"  suffered  great  loss  of  rents,"  and  that  plaintiff's  damages  altogether  amount 
to  $5,000. 

The  damages  which  the  plaintiff  sought  to  recover  under  the  proposed 
amended  complaint  were,  except  as  to  the  amount,  the  same  as  those  which 
she  sought  to  recover  under  the  original  complaint. 

Hdd,  that  the  motion  to  serve  the  proposed  amended  complaint  should  be 
granted  upon  payment  of  ten  dollars  costs  of  the  motion  and  all  the  taxable 
costs  of  the  action  except  the  trial  fee; 

That  the  proposed  amended  complaint  did  not  state  an  entirely  new  cause 
of  action,  as  it  was  apparent  that  a  recovery  under  the  original  complaint 
would  bar  a  recovery  under  the  proposed  amended  complaint; 

That  the  proposed  amended  complaint  merely  amplified  the  original  com- 
plaint by  setting  forth  more  fully  the  grouuds  on  which  the  defendant  was 
liable  and  by  demanding  increased  damages.    Coylb  «.  Davidson 823 

2. Action  against  directors  of  a  corporation  to  recover  damages  for 

alleged  false  representaXions — motion  to  make  t?te  complaint  more  d^nite  and 
certain  by  alleging  which  of  the  defendants  were  directors  at  the  respective  times 
wfien  the  representations  were  made — biU  of  particulars.]  The  complaint  in 
an  action  brought  against  the  directors  of  a  corporation  alleged  that  by 
reason  of  certain  statements  contained  in  an  address  of  the  defendant 
James,  one  of  the  directors,  and  by  reason  of  statements  made  in  addresses 
of  other  of  the  directors  at  various  times  and  in  annual  reports  of  the  corpo- 
ration, certain  representations  were  made  which  were  ulse,  and  that  the 
plaintiff  acting  upon  them  bought  shares  of  stock  in  the  corporation;  and 
after  having  oought  those  shares,  refrained  from  selling  them  in  conae- 
oueDce  of  false,  fraudulent  and  untrue  statements,  upon  which  she  relied, 
belief  was  asked  against  all  of  the  defendants. 
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It  was  not  alleged  that  at  all  the  times  therein  mentioned  all  the  defend- 
ants were  directors  or  were  connected  with  or  could  be  made  responsible  for 
false  representations,  if  such  representations  were  made. 

Held,  that  the  plaintiff  should  be  required  to  make  her  complaint  more 
definite  and  certain  by  specifically  alleging  which  of  the  defendants  were 
directors  at  the  respective  times  the  alleged  false  reports  or  statements  upon 
which  the  plaintiff  relied  were  put  forth  and  the  times  at  which  the  plaintiff 
purchased  her  stock; 

That  the  defendants  were  not  limited  to  a  demand  for  a  bill  of  particu- 
lars.   ViNBR  V.  James 542 

8. Gaunterelaim  authorized  by  mbdiviiion  2  of  section  502  of  the  Code 

of  CivU  Procedure  —  tf  not  replied  to,  the  defendant  may  take  judgment.} 
Where  the  defendant  in  an  action  upon  a  promissory  note  sets  up  several 
counterclaims  pursuant  to  subdivision  2  of  section  6(&  of  the  Code  of  Civil 
Procedure,  which  provides,  '*if  the  action  is  upon  a  negotiable  promissory 
note  or  bill  of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due.  a  demand  existing  against  a  person  who  assigned  or  trans- 
ferred it  after  it  became  due,  must  be  allowed  as  a  counterclaim  to  the  amount 
of  the  plaintiff's  demand,  if  it  might  have  been  so  allowed  against  the 
assignor,  while  the  note  or  bill  belonged  to  him."  and  the  plaintiff  does  not 
reply  to  such  counterclaims,  the  defendant  may,  under  section  515  of  the 
Code  of  Ciyil  Procedure,  take  such  proper  Judgment  as  he  may  be  entitled 
to  by  reason  of  a  failure  to  reply. 

There  is  no  distinction,  regarding  the  necessity  of  a  replv,  between  a 
counterclaim  under  section  5(^  of  the  Code  of  Civil  Piocedure  and  any 
other  counterclaim.    Hunter  «.  Fibs 164 

4. Form  of  such  judgment.]    In  such  a  case,  if  the  plaintiff  neglects  to 

repl^,  the  defendant  is  entitled  to  a  Judgment  establishing  the  rights  of  the 
parties  under  the  pleadings,  but  not  to  an  absolute  dismissal  of  the  com- 
plaint, as  that  would  result  in  a  Judgment  on  the  merits  destroying  the 
defendant's  liability  on  the  promissory  note  and  yet  leaving  all  the  counter- 
claims open  to  enforcement  against  the  plaintiff's  assignor.    Id. 

5.  Amendment,  by  bringing  in  an  additional  dtfendant  —  costs,  where 

the  COM  has  gone  to  the  Court  of  Appeals  on  the  mustion  as  to  the  necessity  of  so 
doing.]  Upon  the  trial  of  an  action  the  defendant  made  a  motion  to  dismiss 
the  complaint  because  of  the  failure  of  the  plaintiff  to  join  a  party  whose 
presence  was  alleged  to  be  necessary.  The  motion  was  denied  by  the  trial 
court  and  Judgment  was  rendered  in  favor  of  the  plaintiff.  The  ruling  was 
sustained  by  the  Appellate  Division,  but  was  reversed  bv  the  Court  of 
Appeals,  which  granted  a  new  trial,  with  costs  to  abide  the  event.  The 
plaintiff  thereupon  made  a  motion  to  bring  in  the  party  in  question  and  the 
motion  was  granted  on  payment  of  ten  dollars  costs. 

BiBld,  that  the  court  should,  as  a  condition  of  granting  the  motion,  have 
required  the  plaintiff  to  pay  fifty  dollars  costs. 

Steinbach  v.  Prudential  Insurance  Co 440 

6.  Admission  of  present  ownership  of  the  demised  premises  and  denial  of 

all  the  other  allegations  of  tlie  complaint  —  it  is  not  a  denial  of  ownership  at  tie 
time  mentioned  in  the  complaint.]  The  complaint  in  the  action  brought  by  a 
tenant  to  recover  damages  for  injuries  sustained  by  her  alleged  that  at  all 
times  therein  mentioned  the  defendant  was  the  owner  of  the  premises.  The 
answer  alleged:  ** First.  This  defendant  admits  that  he  is  the  owner  of  the 
fee  of  certain  premises  in  the  city  of  New  York,  commonly  known  as  No. 
445  West  Thirty-ninth  street,  and  this  defendant,  upon  information  and 
belief,  denies  each,  all  and  every  the  other  allegations  in  said  complaint 
contained." 

Held,  that  the  provision  of  the  answer  was  not  a  denial  of  the  defendant's 
ownership  of  the  premises  at  the  time  mentioned  in  the  complaint,  but  would 
be  regarded  rather  as  an  admission  of  that  fact.    Keating  v,  Mott 156 

7.  Amendment  substituting  an  allegation  of  partial  performance  of  a 

contract  for  one  of  complete  pefformanve — a  referee  may  allow  it  on  the  trial.] 
A  referee  appointed  to  hear  and  determine  the  issues  arising  in  an  action  has 
power,  upon  the  trial  thereof,  to  permit  the  answer  of  one  of  the  defendants, 
which  alleges  complete  performance  by  such  defendant  of  a  building  con- 
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tract,  to  be  amended  by  alleging  performance  of  the  contract,  except  in  cer- 
tain specified  particulars,  performance  of  which  has  been  waived  by  the 
other  party  to  the  contract.  Such  an  amendment  does  not  substantially 
change  the  cause  of  action.    Qraves  Elbvatob  Co.  v.  Parksb  Co 46^ 

8.  General  aUegatums  in  a  pleading  mil  be  disregarded  where  they  are 

ehown  to  he  untenable  by  the  tpeeifie  cUlegaiione.]  Where  a  complaint,  after  set- 
ting forth  general  allegations,  which,  if  they  stood  alone,  might  be  sufficient 
to  sustain  the  complaint  on  demurrer,  goes  further  and  alleges  specific  facts 
from  which  it  is  made  to  appear  that  the  ground  or  theory  upon  which 
the  plaintiff  made  the  general  allegations  is  untenable,  the  general  allega- 
tions will  be  disregarded.    People  ex  bbl.  Hart  o.  Goodbich 445 

9. Gamolidatian  of  ttco  actiane — of^ection  thai  eereiee  of  a  neio  com- 
plaint and  anewer  WM  not  ordered — u)?ien  toaited.]  Semble,  that  where  an 
order  consolidating  two  actions  does  not  direct  the  service  of  a  new  complaint 
and  answer,  the  defendant  must  raise  that  objection  by  an  appeal  from  the 
order  and  cannot  raise  it  for  the  first  time  upon  the  trial  of  the  consolidated 
action.    Pritchard  v.  Edison  £l.  iLLUMmATiNo  Co ITS 

10. Action  by  an  administrator  —  demurrer  tJiat  he  lias  not  legal  capacity 

to  sue.  ]  A  complaint  in  an  action  brought  by  an  administrator  is  not  demur- 
rable on  the  ground  that  the  plaintiff  has  not  legal  capacity  to  sue,  where  it 
does  not  appear  upon  the  face  of  the  complaint  that  there  is  any  defect  in 
bis  appointment  as  administrator.  There  is  a  decided  difference  between  a 
capacity  to  sue  and  the  right  to  maintain  an  action. 

Secob  V,  Tradesmen's  National  Bank 294 

Action  for  specific  performance  of  a  contract  and  in  default  thereof 

for  its  revocation  and  the  restoration  of  the  parties  to  their  previous  condi- 
tion —  who  are  proper  parties  to  such  an  action  —  when  the  complaint  states 
a  cause  of  action — allegation  as  to  inadequate  remedy  at  law  —  offer  to  pay 
money  payable  on  specific  performance. 

Internat.  Paper  Co.  «.  Hudson  River  Co 56 

See  Equity. 

Specific  performance,  when  granted — what  must  appear  by  the  com- 
plaint—  what  does  not  show  that  the  monetary  value  of  a  contract  cannot 
DC  determined  —  when  a  complaint  asking  equitable  relief  should  be  sent  to 
the  law  side  of  the  court — quoere  in  case  of  a  demurrer  thereto. 

Gilbert  «.  Bunnell 284 

See  Equity. 

Injunction  sought  by  a  majority  stockholder,  restraining  the  directors 

of  a  corporation,  minority  stockholders,  from  holding  a  special  meeting  or 
disposing  of  its  assets  —  the  complaint  and  moving  affidavits  verified  on 
information  and  belief,  not  stating  the  sources  thereof,  are  insufficient. 

Gillette  f.  NoYES 81S 

See  Corporation. 

Judf^ment  of  mortgage  foreclosure,  entered  after  an  answer  was  over- 
ruled as  fnvoious  —  where  the  order  overruling  the  answer  is  reversed  on 
appeal  the  Special  Term  must  vacate  the  judgment.    Hidden  v,  Godfrey.  .  37S 

See  MOBTGAGE. 

Negligence  —  when  the  complaint  does  not  authorize  the  admission 

of  proof  that  the  plaintiff  was  suffering  from  kidney  disease  as  a  result  of 

the  accident.    Lockwood  v.  Troy  City  Railway  Co 1 13 

See  Neqlioence. 

A  defense  that  necessary  parties  are  not  joined  is  in  the  nature  of  a 

plea  of  abatement  and  must  be  proved.    Ullman  v.  Cameron 91 

See  Will. 

Negligence  and  trespass  —  complaint  alleging  facts  establiahing  boUi 

— when  a  recovery  will  be  sustained  on  either  ground. 

Wheeler  v.  Norton S6S 

See  Neoliqencb. 

POLIGTB  —  In  a  city. 

See  Municipal  Cobporation. 
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PBAOnOE — Ir^unetian  iought  by  a  majority  ttoekholder,  restraining  the 
directors  of  a  corporation,  mirwrity  stockJiolders,  from  holding  a  special  meeting 
in*  disposing  of  its  assets  —  the  complaint  and  moving  affidavits  verified  on 
ir\formaiion  and  belief,  not  stating  the  sources  thereof  are  insufficient. 

See  GiLLBTTB  t».  Notes 818 

Certiorari  to  review  the  refusal  of  the  State  Comptroller  to  revise  a 

franchise  tax  —  t?ie  Comptroller  should  not  be  required  to  state  the  ground  of  his 
rrftisal  —  motion  to  amend  the  torit — failure  of  the  Comptroller  to  appear  on 
the  motion  for  the  wHt. 

See  Pboplb  ex  rel.  N.  Y.  Realty  Corp.  v.  Miller 116 

Order  to  show  cause  shortening  the  time  of  notice  of  making  an  appUca^ 

tion  to  the  court  —  it  does  not  apply  to  the  inauguration  €f  a  new  oiction  or  pro^ 
ceeding,  e.  g.,  t?ie  discharge  of  an  imprisoned  debtor. 

See  Matter  of  Quick 181 

Venue  —  a  dtfendant  who  notices  the  case  for  tried,  and  obtains  a  post- 
ponement of  the  trial  until  the  next  term  of  court,  ther^  waives  his  right  to 
move  for  a  change  of  venue. 

See  Coleman  v.  Hates 575 

Contempt  proceedings  —  the  teHimony  of  a  witness  should  be  taken,  not 

before  a  referee,  but  before  the  court  —  his  attendance  required  by  subpoma  or 
^frder. 

See  People  ex  rel.  Tuell  v.  Paimb 808 

Stay  of  proceedings  in  one  action  not  proper  in  anotJher — an  injunction 

may  in  a  proper  ease  be  granted. 

See  PURDT  V.  Baker 242 

An  order  adjudging  a  party  guilty  of  a  criminal  contempt  must  set  forth 

the  particular  circumstances. 

Ssa  RoNCORONi  o.  Qross 866 

Dismissal  of  an  action  for  a  failure  to  prosecute  it — when  it  is  proper. 

See  McMann  v.  Brown 249 

See  Fisher  Malting  Co.  v.  Brown 251 

{^-^  Relating  to  proceedings  by  certiorari. 
See  Certiorari. 

— —  As  to  aUowance  and  recovery  of  costs. 
See  Costs. 

Relating  to  proceedings  by  mandomvuM. 

See  Mandamus. 

>-—  Relating  to  motions  and  orders. 
See  Motion  and  Order. 

Rating  to  pleadings. 

See  Pleading. 

Relating  to  the  trial  of  an  action. 

See  Trial. 

PBBSOBIPnON  —  Title  by. 

See  Adverse  Possession. 

PBINdPAL  AND  AGBNT — Power  of  an  agent  of  a  co-operative  fire  iniur* 
ance  company  to  make  an  oral  agreement  that  it  will  issue  a  policy, 

;S!m  Insurance. 

See  Master  and  Seryant. 

PBIVATE  WAT  —  Obligation  to  protect  one  using  it. 
See  Neglioencb. 

PBOOBDXntE: 

See  Pbaoticb. 

PBOCBSS  —  Contempt  proceedings — the  testimony  cf  a  witness  should  be  taken, 
not  before  a  referee^  but  btfore  the  court — his  a/ttendanee  required  by  subpcsna  or 
arde7'. 

iSM  People  sx  BEL.  Tubll  V.  Paine 808 
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PBOXZSSOBT  KOTB : 

Bee  Bills  aio)  Notbb. 

PBOOF: 

See  Eyidbncb. 

VBOXTNLATEOAVBE^TheproarimaUeaute  i*  the  one  setting  the  other 
eauee  in  operation. 

See  Nbqligbncb. 

FUBLIO  ABW I  WlSTJtATOB ; 

See  ExBCDTOR  and  Administratob. 

FUBLIO  STBEET: 

See  Municipal  Cobporation. 

PUKOTUATIOll'  ^Qfa  will  —  when  durefforded. 
See  Will. 

FITBOHASB  —  €f  personal  property, 
SeeSALK. 

Of  real  property. 

See  Vbmdor  and  Pubchabbb. 

PAC 

BATLBOAB  —  Bight  to  occupy  a  city  street  acquired  under  a  resolution  of  the 
eomrnon  council  —  a  failure  to  occupy  the  tohole  length  of  the  street  is  an  aban- 
donment— passage  of  a  subsequent  resolution  authorimng  the  use  of  the  portion 
not  occupied  —  a  provision  in  the  subsequent  resolution  authorising  the  common 
council  to  revoke  it  at  its  pleasure  is  reasonable  —  the  oumership  of  the  fee  of  the 
street  is  immaterial.^  1.  Prior  to  18S0  the  Oswego  and  Syracuse  Railroad 
Company  constructed  a  railroad  between  the  cities  of  Oswego  and  Syracuse. 
The  charter  of  the  city^  of  Oswego  and  the  general  statutes  relating  to  rail- 
roads prohibited  the  railroad  company  from  laying  its  tracks  upon  the  streets 
of  the  city  without  its  consent,  in  1854  the  common  council  of  the  city  of 
Oswego  passed  a  resolution  authorizing  the  railroad  company  to  lay  its 
tracks  upon  Water  street,  including  that  portion  thereof  north  of  Bridge 
street.  In  18S5  the  railroad  company  constructed  its  tracks  upon  Water 
street  south  of  Bridge  street,  but  did  not  attempt  to  lay  tracks  on  that  por- 
tion of  the  street  lying  north  of  Bridge  street  nor  aid  the  city  request  it  to  do  so. 

In  1863  the  railroad  company  applied  to  the  common  council  for  per- 
mission to  extend  its  tracks  on  Water  street  north  of  Bridge  street  and  also 
to  occupy  certain  other  streets.  The  common  council  granted  the  application 
upon  certain  conditions  which  were  so  onerous  that  the  railroad  company 
did  not  avail  itself  of  the  permission. 

In  1870  the  railroad  company  again  applied  for  permission  to  extend  its 
tracks  on  Water  street  north  of  Bndge  street.  The  common  council  passed  a 
resolution  granting  the  desired  permission  upon  condition  that  the  railroad 
company  would  pave  and  grade  the  street  and  keep  it  in  good  order  and  con- 
dition. The  resolution  further  provided:  *'This  permission  to  remain  in 
force  and  effecj;  during  the  pleasure  of  the  Common  Council." 

Immediately  after  the  passage  of  this  resolution  the  railroad  company  laid 
tracks  on  Water  street  north  of  Bridge  street  and  continued  to  operate  the 
same  until  1901,  when  the  common  council  assumed  to  rescind  the  per- 
mission given  by  the  resolution  of  1870,  and  directed  the  railroad  company 
to  remove  the  tracks  laid  pursuant  thereto. 

Held,  that  the  railroad  company  had,  prior  to  1870,  abandoned  the  right 
which  it  had  acquired  under  the  resolution  of  1854  to  lay  its  tracks  upon 
Water  street  north  of  Bridge  street,  and  that  its  right  to  continue  to  main- 
tain the  tracks  upon  that  portion  of  Water  street  was  governed  entirely  by 
the  resolution  of  1870; 

That  the  statutorv  provisions,  requiring  ttie  consent  of  the  city  to  the  use 
of  its  streets  for  railroad  purposes,  empowered  the  city  to  impose  upon  the 
railroad  company  in  consideration  of  such  consent  any  and  all  reasonable 
conditions; 

That  the  railroad  company  having  accepted  the  resolution  of  1870  without 
objection,  the  rights  which  it  acquired  thereunder  were  burdened  by  all  th& 
conditions  specified  therein; 
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That  the  provision  in  the  resolution,  *'  this  permission  to  remain  in  force 
and  effect  during  the  pleasure  of  the  Common  Council/'  was  reasonable,  and 
that  it  was  lawful  for  the  dbmmon  council,  under  such  provision,  to  rescind 
the  resolution  of  1870  and  annul  the  rights  which  the  railroad  company 
acouired  thereunder,  notwithstanding  the  fact  that  the  railroad  company 
had  duly  performed  all  the  obligations  which  the  resolution  imposed  upon  it 
respecting  the  care  of  Water  street; 

That  it  was  not  important  whether  the  fee  of  Water  street  was  in  the 
Btate  of  New  York  or  in  the  city  of  Oswego  or  in  the  abutting  owners,  as,  in 
any  event,  the  city  of  Oswego  had  control  and  jurisdiction  over  it. 

D.,  L.  &  W.  R.  R.  Co.  t>.  City  of  Oswsgo 651 

2.  Carrier — wlien  an  exemption  from  liability  doee  not  apply — the 

burden  of  tihomna  negligence  is  on  tJie  Shipper,']  A  provision  in  a  contract, 
under  which  goods  were  shipped  by  rail,  that  no  carrier  or  party  in  posses- 
sion thereof  should  '*  be  liable  for  any  loss  thereof  or  damage  thereto  by 
*  *  *  changes  in  weather,  heat,  frost,  wet  or  decay,"  does  not  relieve  the 
carrier  or  a  party  in  possession  of  the  goods  from  liability  to  the  shipper  if, 
through  their  negligence,  the  goods  sustain  damage  from  any  of  the  causes 
mentioned  in  the  contract,  but  imposes  upon  the  shipper  the  burden  of 
establishing  that  the  damage  was  due  to  such  negligence. 

Thtll  v.  New  Yobk  &  Long  Branch  R.  R.  Co 51^ 

8. Objection  that  etidenee  received  generaUy  is  not  admissible  as  to  one 

of  the  defendants — it  must  be  taken  at  the  trial.']  Where  it  appears  that  the 
railroad  company  to  whom  the  goods  were  first  delivered,  delivered  them  to 
another  railroad  company  and  that  when  the  goods  were  finally  delivered 
by  the  latter  railroad  company  to  the  shipper  they  were  found  to  be  dam- 
aged bv  moisture,  and  on  the  trial  of  an  action  brought  by  the  shipper  against 
both  the  railroad  companies  to  recover  such  damages,  the  shipper  of^rs  in 
evidence  a  letter  written  by  a  representative  of  the  first  mentioned  railroad 
company  stating  that  the  ffoods  were  delivered  by  it  to  the  other  railroad 
company  in  ^ood  order  and  condition  and  such  letter  is  received  in  evidence 
generally,  without  objection,  the  last-mentioned  railroad  company  cannot 
successfully  contend,  for  the  first  time  upon  appeal,  that  the  letter  was  not 
admissible  as  against  it.    Id. 

4. Liabilityfor  damages  to  goods  occurring  <tfter  possession  thereof  has 

been  demandedA  Where  it  appears  that  the  second  railroad  company  received 
the  goods  on  July  6,  1901,  ana  did  not  deliver  them  to  the  shipper  until  July 
25,  1901,  although  the  shipper  inquired  for  them  several  times  duriqg  the 
interval  and  was  informed  that  they  had  not  arrived,  such  railroad  comp^my 
is  liable  for  all  damages  sustained  by  the  goods  during  this  interval.    Id, 

5.  Evidence  establishing  negligence.]    What  evidence  is  suflldent  to 

justify  a  finding  that  during  this  interval  the  goods  sustained  damage  from 
moisture  in  consequence  of  the  negligence  oi  the  second  railroad  company, 
con^dered.    Id. 

6.  Bailroad  Commiseionere — certificate  of  **  convenience  and  a  neces- 
sity."] On  an  application  by  a  railroad  company  to  the  Board  of  Elailroad 
Commissioners  for  a  certificate  under  section  59  of  the  Railroad  Law  (Laws 
of  1890,  chap.  565,  as  amd.)  that  "  public  convenience  and  a  necessity  re<j[uire 
the  construction  of  said  railroad  as  proposed  in  said  articles  of  association," 
the  board  is  confined  to  the  approval  or  disapproval,  in  whole  or  in  part,  of 
the  route  specified  in  the  articles  of  incorporation. 

Pbople  bx  bbl.  N.  Y.  C.  &  H.  K.  R.  R.  Co.  t^.  Combs 126? 

7. Plmoer  of  the  board  to  authorize  a  change  of  route  from  that  specified 

in  the  articles  of  incorporation.]  The  board  has  no  power  to  grant  a  certifi- 
cate that  public  convenience  and  necessity  require  the  construction  of  the 
railroad  ''as  proposed  in  the  articles  of  association  of  said  company,  provided 
that  said  railroad  shall  be  built  upon  private  right  of  way  and  not  in  the 
highway,  except  through  cities,  villages  and  hamlets  on  its  route." 

QucBre,  whether  the  certificate  may  be  granted  as  to  any  other  route  than 
the  one  proposed  in  the  articles  of  association-— except  as  it  may  limit  the 
certificate  to  a  part  only  of  such  route.    Id, 
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8. A  railroad  mtut  u$e  reoionable  dUigenee  tofamUk  an  adequaU  num- 
ber of  freigJU  earsJ]  It  is  incumbent  upon  a  railroad  company  to  cxerdae 
reasonable  care  and  diligence  to  furnish  cars  adequate  for  the  transportatioa 
of  freight  tendered  to  it,  but  it  is  not  obliged  to  discriminate  in  favor  of  a 
particular  shipper,  where  the  demands  upon  its  transportation  facilities 
exceed  its  capacity  and  the  anticipated  or  usual  calls  upon  it. 

Stbouoh  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co 584 

9. Increase  of  the  freight  rates  pending  a  failure  to  fumith  eara.] 

Where  the  neglect  of  a  railroad  company  to  furnish  a  shipper  with  sufficient 
cars  for  the  transportation  of  freight  which  he  desires  to  uiip  is  not  unrea- 
sonable, and,  while  the  shipper  is  endeavoring  to  secure  the  necessary  cars, 
the  railroad  company  makes  a  reasonable  increase  in  its  freight  tanff  for 
the  particular  class  of  freight  in  question,  the  shipper,  who  has  paid  such 
increased  charge,  cannot  recover  such  increase  from  the  railroad  company.  Id. 

10. Payment  of  an  inereaeed  freight  rate  mth  knowledge  that  ten  dofft^ 

notice  of  the  increase  had  not  been  given  as  required  by  the  Interstate  Commerce 
Law.]  A  shipper  who  voluntarily  and  without  objection  pays  an  increased 
freight  rate  up^n  the  goods  shipped  by  him,  with  knowledge  that  the  rail- 
road company  bad  not  given  the  ten  days'  notice  of  the  change  in  the  freight 
rates  as  required  by  the  Interstate  Commerce  Act,  is  not  entitled  to  recover 
from  the  railroad  company  the  excess  freight  charge.    Id, 

Railroad  bonds  registered  in  the  name  of  a  charitable  corporation  — 

the  registration  changed  to  bearer  under  an  unauthorized  transfer  by  its 
treasurer  and  a  forgedresolution — liability  to  the  charitable  corporation  of 
the  railroad  company  and  of  a  brokerage  house  which  witnessed  the  transfer 
— liability  of  the  brokerage  house  to  the  raUroad  company. 

Clabkbom  Home  «.  Chssafeaxe  &  O.  R.  Co 491 

See  Corporation. 

Destruction  of  freight  in  a  railroad  freight  house  by  fire —it  does  not 

establish  negligence  on  the  part  of  the  railroad  company  —  exemption  in  a 
bill  of  lading  from  liability  for  loss  by  fire.    Van  Akin  «.  Erik  R  R.  Co 2S 

Seel^KQhlQKSCR, 

Injury  on. 

See  Nbgliobngb. 

BATIFICATIOK  —  Of  the  term  of  employment  prematurdy  created. 
See  Municipal  Corporation. 

What  is  essential  to  a  ratiflcatian  of  the  tranrfer  by  a  trustee  of  a  mart* 

gage  owned  byhim  to  the  trust  fund. 
See  Trust. 

BBAX  PBOPEBTY — Fraudulent  conwyanee  —  real  property  purekased 
with  money  advanced  by  a  daughter  of  the  grantee — oral  understanding  that 
the  property  should  belong  to  the  daughter — when  oonveyanees  of  the  property 
to  a  church  corporation  and  by  the  church  corporation  to  a  third  party  will  be 
set  aside  asfraudulerU  —  mortgage  executed  by  the  third  party. 

See  Leart  v,  Corvin 544 

Agreement  by  a  vendor  of  lands  to  repurchase  the  premises  **at  theendef 

three  (8)  years — the  vendee  has  a  reasowMe  time  thereqfter  in  which  to  elect  to 
reconvey — what  is  a  reasonable  time — a  delay  of  five  years — ^ect  of  a  sate  of 
part  of  the  premises  by  the  vendee. 

See  Maier  v.  Rebstock.  587 

Contract  to  share  in  the  profits  of  a  purchase  of  reai  property — oral 

agreement  by  one  parly  to  give  his  interest  therein  to  the  other,  who  assumed  the 
incumbrances  on  the  property — enforced  against  the  party  transferring  his 
interest  and  against  his  undisclosed  assignee, 

iS^  Smith  «.  Kissel d35 

Trust  giving  the  beneficiary  the  right,  on  notice  to  the  trustee  that  he 

desires  to  use  the  trust  fund  in  his  business,  to  have  such  prineijfat  —  the  title  to 
the  trust  Jund,  whether  real  or  personal,  vests  in  the  benefietary — creditor's 
action  to  enforce  a  judgment  against  the  fund, 

i8e0 Ulucan «.  Cameron. •    M. 
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R&mowU  €f$teel  beafnsfrom  a  buUdinff  exiiUng  <m  real  property  at  the 

time  of  the  execution  of  a  mortgage  thereon  —  right  fif  the  mortgagee  to  eue  there- 
for ioiihout  alleging  ineolveneg  on  the  part  of  the  mortgagor. 

See  Ogden  Lumber  Co.  v.  Bubse 143 

Mechanic^ 8  lien — it  attaehee,  where  tlis  contractor  fails,  and  the  owner 

completes  the  building,  to  the  amount  remaining  due  after  deducting  the  cost  of 
completing  the  building. 

See  New  Jsrsst  Stebl  &  Iron  Co.  v.  Robinson 436 

What  continuity  ofueeofa  dam  is  sufficient  to  establish  a  prescriptive 

right  to  flood  land,  and  is  inconsistent  vfith  an  intention  to  abandon  that  right, 

iSw  Hall  «.  State  OF  New  York 96 

Covenant  prohibiting  the  erection  of  a  tenement  house  on  land  conveyed — 

an  apartment  house  does  not  come  within  its  prohibition. 

See  EiTCHiNG  v.  Brown 160 

Telephone  poles  on  a  rural  highway — tTiey  constitute  an  aadcd  burden  on 

the  fee  thereof —  injunction,  ^ 

See  Qrat  v.  New  York  State  Telephone  Co ^  89 

BECSIVEK  —  Approval  by  the  Attorney-  General  of  a  contract  for  t?ie  employ- 
ment  and  compensation  of  attorneys  and  counsel  by  receivers — not  compelled 
bv  mandamus — purpose  of  section  4  of  chapter  ^  of  the  Laws  of  1903.]  Sec- 
tion 4  of  chapter  60  of  the  Laws  of  1902  provides  as  follows:  "  The  receiver 
may  employ  not  to  exceed  one  counsel  and  may  make  such  pavment  upon 
account  for  legal  services  during  the  progress  of  the  receivershio  as  shall 
be  just  and  proper,  but  no  such  payment  on  accouni;  shall  be  maae  to  anv 
counsel  except  upon  the  approval  thereof  in  writing  by  the  attornev-generai, 
and  such  payments  shall  be  subject  to  the  order  of  the  court  in  whole  or  in^ 
part  upon  the  final  settlement  of  the  receiver's  accounts  to  the  same  extent 
as  the  accounts  of  general  assignees  are  subject  to  revision  and  allowance; 
but  no  compensation  shall  be  allowed  to  an  attorney  for  a  receiver  unless 
an  agreement  for  his  compensation  has  been  made  in  writing  upon  the 
approval  of  the  attorney-general.  Additional  counsel  shall  be  employed 
onnr  upon  the  written  approval  of  the  attorney-general." 

Hdd,  that  two  thines  were  sought  by  the  section:  (1)  To  limit  the  pav- 
ments  on  account  for  legal  services  during  the  progress  of  the  receivership 
to  such  as  are  approv^  in  writing  by  the  Attorney-Qeneral;  (2)  to  pro- 
hibit the  allowance  of  compensation  to  an  attorney  "  unless  an  agreement  for 
his  compensation  has  been  made  in  writing  upon  the  approval  of  the  attor- 
ney-general; " 

That  the  section  was  not  susceptible  of  the  construction  that  the  approval 
required  from  the  Attorney-General  relates  to  the  necessitv  of  employing 
an  attorney  and  counsel,  and  that  if  the  necessitv  of  employing  an  attorney 
and  counsel  be  conceded,  it  is  the  duty  of  the  Attorney -General  to  approve 
a  contract  of  employment  in  which  compensation  is  provided  for,  generally, 
without  in  anv  way  fixing  or  limiting  the  amount  thereof; 

That  the  Attorney-General  should  not  be  required  by  mandamus  to 
approve  a  contract  made  by  a  receiver  with  an  attorney  and  counsel  selected 
by  him. 

QiM9r0,  as  to  the  constitutionality  of  the  statute. 

Matter  op  Candee  v,  Cunneen , 71 

Fraternal  beneficiary  corporation  of  the  State  of  Indiana — attach- 
ment by  a  beneficiary  of  a  ''  relief  fund"  deposited  in  bank  in  the  State  of 
New  York — right  thereto  of  the  attaching  beneficiary  as  against  receivers 
of  the  corporation  appointed  in  Indiana  and  in  New  York — such  fund  is 

not  impressed  with  a  trust.    National  Park  Bank  v,  Clark 262 

See  Insurance. 

Receiver  in  a  matrimonial  action  — effect  of  the  order  appointing  him 

not  requiring  him  to  give  a  bond  —  it  does  not  excuse  the  husband  for 

refusing  to  deliver  his  property  to  the  receiver.    Matter  of  Spies 175 

>S90  Husband  AND  Wipe. 

^^        App.  Div.— Vol.  XCIL        44 
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BEOBTVIKG  STOLBN  MONEY — Delivery  to  an  attorn^  by  Mi  cHent  (the 
thief)  of  money  tohich  the  attorney  depoeite  to  his  credit  in  a  bank — pro€f  that 
the  aUomey  failed  to  deliver  it  to  a  receiver  of  the  thitf*i  property —  the  thitf, 
not  an  aeeotnpUee  of  hie  attorney  —  extent  to  which  the  evidence  of  the  thi^,  if 
an  aooompliee,  mtut  be  eorroborcied — declaration  of  the  attorney  as  to  the  thiefe 
fnethodi — reiteration  of  a  charge  not  required. 

See  People  «.  Ammon 20a 

BXFSBSNOS  _  Eqferee^s  report  —  verbal  error  in,  not  corrected  on  appealA 
The  question  whether  a  referee,  who,  in  his  report,  stated,  *'  I  further  find 
and  report  in  makine  such  statement  that  no  proof  of  the  profits  so  charged 
the  defendants  could  have  been  made  or  received  by  them  but  for  the  use 
by  them  of  the  machines  in  question,"  intended  to  say  "  part "  instead  of  proof 
cannot  be  considered  on  an  appeal  from  an  order  refusing  to  confirm  the 
report.    The  remedy  is  in  the  court  below. 

New  York  Bakk  Note  Co.  v.  Haicilton  Co 427 

Amendment  substituting  an  allegation  of  partial  performance  of  aeon- 
tract  for  one  of  complete  performance — a  referee  may  allow  it  on  the  trial. 

Qraybs  Eleyatob  Co.  v.  Pabkeb  Co 45ft 

JSee  FLSADnra. 

Contempt  proceedings— the  testimony  of  a  witness  should  be  taken, 

not  before  a  referee,  but  before  the  court. 

PbOFLB  BZ  BEL.  TUBLL  V,  PaINB 90^ 

See  Contempt. 

BSaiSTBATION  —  Cf  raUroad  bondi. 
See  Bond. 

BEPBESENTATIOK  —  FraudulonUy  made. 
See  False  Rbpbbbbntation. 

BES  IPaA.  IXK^UITUR—  When  the  principle  is  appUeahle, 
See  Nboliobncb. 

BESCIS8I0N  —Of  a  contract. 
See  Contbact. 

Cf  a  mle  of  personal  property. 

See&ALX. 

BETAINEB  —Of  an  attorney. 

See  Attobnet  and  Client. 

BEVOGATION—  Of  continuing  guaranty  of  payment  €f  nates. 
See  Contbact. 

-^—  Cfan  order  for  goods  bffore  its  a>ceeptance. 
See  Sale. 

BIPABIAN  BIOHT— What  continuity  of  use  of  a  dam  is  sufficient  to 
establish  a  prescriptive  right  to  flood  land,  and  is  inconsistent  with  an  inten- 
tion to  abandon  that  right.    Hall  v.  State  of  New  Yobk 9$ 

See  Advebsb  Possession. 

KTJLE  —  Of  a  court. 
See  CouBT. 

[See  Table  of  Rules  cited,  ante,  in  this  volume.] 

SALE —  Warranting  a  "machine  to  do  good  work,  to  be  loeU  made,  qf  good 
materials,  and  to  be  durable  if  used  with  proper  care  "  — the  vendor  is  not  liable 
for  personal  injury  caused  to  the  vendee  by  the  breaking  of  the  gearing  while 
in  use — general  and  special  warranty,  distinguisJied.]  1.  A  com  busker  and 
shredder  was  fitted  with  a  lever,  by  means  of  which  the  rollers  could  be 
stopped  for  the  purpose  of  cleaning  them  when  clogged.  The  machine  was 
sold  by  the  manufacturer  under  a  contract  containing  the  following  clause: 
*'  It  is  distinctly  understood  that  the  above  mentions  machine  is  purchased 
subject  to  the  following  warranty,  and  no  other:    *    *    *    McC^rmick 
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Harvesting  Machine  Co.  warrants  this  machine  to  do  good  work,  to  be  well 
made,  of  good  materials,  and  to  be  durable  if  used  with  proper  care/' 

The  rollers  having  become  clogged  while  it  was  in  use  by  one  of  the 
vendees,  he  pressed  the  lever  and,  the  rollers  having  stopped,  started  to 
clean  them.  Suddenly,  and  without  warning,  the  rollers  began  to  revolve, 
and  his  hand  was  caught  therein  and  injured.  It  appeared  that  the  accident 
was  caused  by  the  breaking  of  a  part  of  the  gearing  by  which  the  rollers 
were  made  to  revolve. 

Held,  that  the  manufacturer  of  the  machine  was  not  liable  under  its  war-        i 
rantv  for  the  injuries  sustained  by  the  vendee,  as  the  warranty  was  not  a 
special,  but  a  general  one,  and  as  the  accident  was  not  one  which  was  a 
natural  or  probable  result  of  a  breach  of  that  warranty; 

That,  even  if  the  warranty  was  in  legal  effect  a  special  warranty,  the 
manufacturer  would  not  be  liable  for  the  inluries,  as  it  is  not  enough  to 
authorize  the  recovery  of  all  consequential  damages  that  the  warranty 
should  be  special,  but  in  addition  thereto  the  nature  of  the  warranty  must 
be  such  as  to  indicate  that  the  damage  suffered  was  contemplated  by  the  con- 
tract of  warranty.    Birdsinger  v.  McCormick  Harvesting  M.  Co 85 

3. Msature  of  damages.]  SembU,  that  the  liability  created  by  the  war- 
ranty (whether  construed  as  special  or  general)  did  not  extend  beyond  the 
obligation  to  make  good  to  the  vendee  the  machine  as  warranted,    id, 

8. Contract  for  ths  sale  of  old  material — a  cHaiise  tlurein  '*  I  reserve  the 

right,  hatcever,  to  keep  whatever  I  want  of  the  iron,  safes  and  stone  " —  it  may  be 
es^plained  by  proof  of  the  oral  negotiations —  the  vendor  cannot,  without  speei- 
fiing  particular  articles,  refuse  to  deliver  any  of  the  property.]  A  contract 
was  created  by  the  acceptance  of  the  following  offer:  *'I  herewith  beg  to 
offer  you  all  the  old  safes,  iron  or  any  other  metal  now  forming  part  of  the 
old  Stock  Exchange  Vaults,  for  the  sum  of  Eight  Dollars  and  fiftv  cents 
(18.50)  per  ton  of  2,000  pounds,  and  the  granite  at  25  cts.  per  cubic  foot,  all 
to  be  delivered  on  the  sidewalk  and  to  be  carted  away  by  you.  I  reserve 
the  right,  however,  to  keep  whatever  I  want  of  the  iron,  safes  and  stone. 

*'  Payment  |1,0()0.00  before  delivery  of  any  material,  successive  payments 
of  11,000.00,  as  enough  material  is  delivered  to  make  up  the  respective 
amounts." 

BJdd,  that  the  words,  ''  I  reserve  the  right,  however,  to  keep  whatever  I 
want  of  the  iron,  safes  and  stone,"  were  suffldently  ambiguous  to  justify  the 
admission,  for  the  purpose  of  explaining  the  intention  of  the  parties,  of  evi- 
dence of  the  verbal  negotiations  that  led  up  to  the  contract  and  of  evidence 
of  conversations  had  between  the  parties  immediately  after  the  execution  of 
the  contract; 

That  it  was  intended  by  the  provision  in  question  that  the  vendor  should 
have  the  right  to  exclude  from  the  contract  any  special  article  included 
within  the  general  description  of  the  property  sold,  but  that,  in  order  to 
exercise  this  right,  it  was  necessary  that  the  vendor  designate  the  specific 
article  which  he  desired  to  exclude  from  the  contract; 

That  the  provision  in  question  did  not  entitle  the  vendor,  without  specify- 
inc;  any  article  which  he  wished  to  exclude  from  the  contract,  to  refuse  to 
deliver  to  the  vendee  any  of  the  property  sold. 

N.  Y.  House  Wrecking  Co.  v.  O'Rourkb 217 

4.  Contract  to  manufacture  and  deliver  goods  **  in  every  way  equal  to  a 

model"  —  there  is  no  warranty  which  survives  acceptance.]  A  contract  to 
manufacture  and  deliver,  at  a  specified  price  for  each  one,  a  number  of 
wrenches  to  be  made  in  a  first  class  manner  in  every  way  equal  to  a  model, 
constitutes  a  contract  to  manufacture  and  deliver  and  not  a  sale  by  sample, 
and  there  is  no  warranty  express  or  implied  which  survives  the  acceptance 
of  the  wrenches  by  the  vendee. 

If  the  vendor  tenders  wrenches  inferior  in  quality  to  the  model  submitted, 
the  vendee  may  refuse  to  accept  them,  and  recover  damages.  He  cannot, 
however,  accept  them  and  hold  the  vendor  liable  in  damages  because  of  the 
inferior  Quality  of  the  wrenches. 

•    Ideal  Wrench  Co.  «.  Garvin  Machine  Co 187 

6.  Recovery  of  sum  paid  by  the  vendee  to  the  vendor  for  tools  which  were 

dtfective,]    Where  the  contract  provided  that  the  vendee  should  pay  the 
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vendor  |1,600  for  makiDg  the  tools  to  be  used  in  the  manufacture  of  the 
wrenches,  and  that  after  the  completion  of  the  contract  such  tools  should 
belong  to  the  vendee,  if  the  tools  manufactured  by  the  vendor  are  defective 
and  are  not  accepted  by  the  vendee,  the  latter  is  entitled  to  recover  the 
11.500.    Id, 

6.  Recovery  of  payment  applieable  to  the  Uut  ddxf)eTyJ\    Where  the 

vendee,  at  the  time  of  the  execution  of  the  contract,  paid  the  vendor  $500 
to  apply  upon  the  last  1,000  of  the  wrenches,  and  the  same  are  not  delivered, 
the  vendee  is  entitled  to  recover  that  sum.    Id. 

7.  Meaeurs  of  damages  for  a  failure  to  deliver  the  goode  contracted  for.} 

The  measure  of  damages  for  a  failure  on  the  part  of  a  manufacturer  to  manu- 
facture and  deliver  articles  which  he  has  agreed  to  manufacture  and  deliver, 
is.  where  the  articles  in  Question  have  a  market  value,  the  difference  between 
the  market  value  and  the  contract  price.  If  the  articles  have  no  market 
value,  the  measure  of  damages  is  the  difference  between  what  would  have 
been  the  value  of  the  articles  to  the  vendee  if  they  had  been  delivered  and 
the  price  which  he  was  to  pay  therefor.    Id. 

8. Sale  of  merchandiee  —  te?ien  representations  of  the  vendor  as  to  ite 

quality  eonetitute  a  warranty.]  Where,  at  the  time  of  a  sale  of  merchandise. 
Its  quality  is  known  to  the  vendor,  but  not  to  the  vendee,  and  the  latter  is 
unable  to  inspect  it,  the  representations  made  by  the  vendor  as  to  the  quality 
of  the  merchandise  are  to  be  regarded  as  a  warranty. 

Consequently,  where  a  corporation  having  in  its  storehouse  at  Sioux  City, 


Iowa,  a  quantity  of  eggs,  sells  five  carloads  of  such  eggs  in  the  city  of  New 
York  to  persons  who  nad  no  representative  at  Sioux  Citv,  and  were,  there- 
fore, unable  to  inspect  the  eggs,  a  representation  made  oy  the  corporation 


that  the  eggs  are  of  a  certain  quality  constitutes  a  warranty. 

Egbert  v.  Hanford  Produce  Co 2»» 

9. The  acceptance  of  the  goods  toill  not  prevent  a  recovery  for  a  breach  of 

the  warranty,]  In  such  a  case  the  vendees  may  order  the  entire  five  car- 
loads of  eggs,  and,  if  there  has  been  a  breach  of  the  warranty  as  to  quality, 
recover  from  the  vendor  the  difference  between  the  amount  whi(^  they 
realized  on  the  sale  of  the  eggs  and  the  amount  which  they  would  have 
realized  had  the  quality  thereof  been  as  represented.    Id. 

10. Effect  of  ordering  further  installments  after  the  first  has  been  found  to 

be  unsatirfactory.]  The  fact,  therefore,  that  when  the  first  carload  of  eggs 
was  delivered,  the  vendees  found  that  they  were  not  of  the  quality  repre- 
sented, and  that  notwithstanding  this  knowledge  they  subsequently^  ordered 
the  shipment  of  the  other  carloads,  which  also  proved  to  be  unsatisfactory, 
does  not  deprive  the  vendees  of  their  right  to  recover  damages  for  the  breach 
of  the  warranty.    Id, 

11. When  the  defective  quality  of  a  part  wiU  not  justify  the  refection  of 

the  remainder.]  The  fact  that  the  quality  of  the  first  carload  was  not  as 
represented  would  not  justifv  the  vendees  in  refusing  to  receive  the  other 
carloads,  it  appearing  that  the  eggs  were  composed  of  five  separate  lots, 
which  were  separately  insured,  and  were  represented  by  five  distinct  ware- 
house receipts.    Id. 

12.  Bight  of  a  vendee  to  revoke  an  order  for  goods  before  its  aeeeptawM.] 

An  order  for  the  shipment  of  goods  may  be  revoked  by  the  party  giving  it  at 
any  time  before  it  has  been  accepted  by  the  party  to  whom  it  is  addressed. 

Bement  &  Sons  v.  Rockwell 44 

Of  recU  property. 

See  Vendor  and  Purchaser. 

SAVINGS  BANK: 

See  Banking. 

SCAFFOLD  —Ir^ry  to  a  servant  falling  from  a  scaffold  built  by  an  inde* 
pendent  contractor. 

See  Nbgliqencb. 
Constructed  by  the  employee  failing  thertfrom  —  liability  of  the  moHer. 

See  Kbqligence. 
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SEOUBITY: 

JSeeBonD, 

SEPARATION  —  Cf  husband  and  wife. 
See  Husband  ai^d  Wife. 

8EBVANT: 

See  Mabtbr  autd  Beryant. 

SERVICES  —  Lien  far. 

See  Lien.  paob. 

SESSION  LAWS~  1848,  chap.  819—  Conveyance  cf  land  to  a  hotpital  by  a 
municipality — when  the  Conetitution  prohibite  the  Legitiaturefrom  authorizing 
it  —  the  fact  that  the  land  was  thereby  made  subfeet  to  tax  does  not  afford  a  con- 
sideration. 

See  Mount  Sinai  Hospital  v.  Htman 270 

1868,  chap,  858.  §  5 —  Conveyance  of  land  to  a  hospital  by  a  municipal- 
ity—  wJien  the  vonstitution  prohibits  the  LegisLaXure  from  authorising  it  —  the 
fact  thoit  the  Land  was  thereby  made  subject  to  tax  does  not  afford  a  considera- 
tion. 

See  Mount  Sinai  Hosfital  v.  Hyman 270 

1881,  chap.  189  —  Coni>eyanee  of  land  to  a  hdspital  by  a  municipality — 

when  the  Constitution  prohibits  the  Legislature  from  authorising  it  —  the  fact 
that  the  land  was  thereby  made  sulffeet  to  tax  does  not  afford  a  consideration. 

See  Mount  Sinai  Hospital  «.  Hyman 270 

1890,  chap.  665,  §  59  —  Bailroad  Commissioners  ^certificate  of  "eon- 

Denience  and  a  necessity"  — power  of  the  board  to  authorise  a  change  of  route 
from  that  specified  in  the  articles  of  incorporation. 

See  People  ex  rel.  N.  Y.  C.  &  H.  R.  R.  R  Co.  v.  Comra 126 

1892,  chap.  558  —  Conteyan^  of  land  to  a  hospital  by  a  municipality  — 

when  the  Constitution  prohibits  the  Legislalure  from  authorising  it  —  the  fact 
that  the  land  was  thereby  made  subject  to  tax  does  not  afford  a  consideroition. 

See  Mount  Sinai  Hospital  v.  Htman 270 

1892,  <^p.  686,  §§  21.  22— Publication  of  election  notices  —  effect  of 

more  than  one  paper  being  designated  by  the  board  of  supervisors  —  infixing  the 
compensation  therrfor^  the  supervisors  are  not  limited  iy  the  prices  fixed  by  sec- 
tion 21  of  the  County  Law. 

See  Matter  of  Ford  v.  Supbryisors 119 

1893,  chap.  838,  §§  50,  51,  52,  53—  Cider  vinegar —that  part  of  section 

50  of  the  Agricultural  Law  fixing  the  percentage  of  acetic  acid  which  it  shall 
contain  is  unconstitutional  -—  the  remainder  of  the  section  and  sections  51,  52 
and  ^  of  the  statute  are  constitutional. 

See  People  v.  Windholz 569 


3,  chap.  686  —  Bower  of  an  executor  to  compromise  a  claim  against 
his  testator^ s  estate  —  the  Surrogate's  Court  may  authorise  it. 

See  Matter  op  Oilman 462 

1896,  chap.  547.  §§  72.  73  and  129—  Trust  giving  the  beneficiary  the 

right,  on  notice  to  the  trustee  t/uit  he  desires  to  use  the  trust  fund  in  his  business, 
to  have  such  principal  —  the  title  to  the  trust  fund,  whether  real  or  personal, 
vests  in  the  beneficiary  —  creditor's  action  to  enforce  a  judgment  against  the 
fund. 

See  Ullman  v.  Cameron 91 

1896,  chap.  626,  gg  2,  8  and  4—  The  employment  of  an  architect  by  the 

commissioner  cf  correction  in  the  city  of  New  York  is  authorised  by  chapter  626 
of  the  Laws  if  1896—  term  of  such  employment — a  premature  employment 
made  effective  by  ratification. 

See  Withers  v.  City  op  New  York 147 

1896,  chap.  908,  §  198—  Certiorari  to  review  the  refusal  of  the  State 

Comptroller  to  revise  a  transfer  tax  —  the  Comptroller  should  not  be  required  to 
state  the  grounds  of  his  refusal — motion  to  amend  the  writ. 

See  People  ex  rel.  N.  Y.  Realty  Corp.  v.  Miller 116 
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1897,  efuip.  416,  §  IS  ^Negliffenee  —  eeetum  18  of  the  Labor  Law  appUee 

to  a  icaffoid  tuodfor  erecting  machinery  in  afacUny — tnjurv  to  aeervantfrom 
the  falling  of  a  scaffold  iohieh  an  independent  contractor,  employed  by  the  injured 
eervanVs  inaeter,  woe  obliged  to  buHd,  but  which  toae  built  by  the  if\fured  eervani 
pureuant  to  directions  fr&m  hie  foreman — the  master  is  not  liable. 

See  WiNQBRT  «.  Erakaubb 223 

1897,  cJiap.  416.  g  18  —  Scaffold  eonUruetedby  the  employee  falling  there- 
from —  the  master  is  not  liable  although  the  scaffold  does  not  comply  teith  section 
18  of  chapter  416  of  the  Laws  of  1897. 

See  RoTONDo  v.  Bmtth 158 

1897.  chap.  612,  §§  91,  98—  Crediting  by  a  bank  to  a  customer's  account 

the  proceeds  of  a  note  discounted — it  is  not  a  payment  for  the  note — the  bank 
does  not  become  a  holder  for  value  —  effect  of  notice  to  thebank  that  there  was  an 
entire  failure  of  consideration  for  the  note  before  it  pays  over  the  money — how 
far  notice  of  dishonor  is  notice  of  su^  infirmity  in  the  paper. 

See  Albany  Couktt  Bank  v.  rEOPLB's  Icb  Co.    (No.  1) 47 

1897.  chap.  065  --  Land  taken  to  extend  Riverside  drive  in  New  York 

city — award  embracing  the  value  of  the  land  and  interest  thereon  to  the  date  of 
the  leport  —  the  landou^ner  is  entitled  to  interest  on  the  entire  award —  when  the 
rule  thai  an  excessive  demand  is  ineffectual  to  set  interest  runnifig  does  not 
apply. 

See  Matter  of  Cmr  of  N.  T.  (In  rb  Dorsbtt) 028 

1898,  chap.  267 —  Convey/tnee  of  land  to  a  hospital  by  a  municipality — 

tohen  the  Constitution  prohibits  the  Legislature  from  authorieing  it — the  fact 
that  the  land  was  thereby  made  subject  to  ttix  does  not  afford  a  eonkderation. 

See  MoxTNT  Sinai  Hospital  v.  Hyman 270 

1900,  chap.  166 —  Conveyance  of  land  to  a  hospital  by  a  municipality — 

when  the  Constitution  prohibits  the  Legislature  from  auihorieing  it -—ike  fact 
that  the  land  woe  therAy  made  subject  to  tax  dees  not  afford  a  consideration. 

See  Mount  Sinai  Hospital  v.  Htxan 270 

1901,  chap.  808—  Cider  vinegar -^that  part  of  section  J^  of  the  Agri. 

cultural  Law  fixing  the  percentage  of  ascetic  add  which  it  shall  contain  is  uncon- 
stitutional—  the  remainder  of  the  section  and  sections  51,  52  and  SS  of  the 
statute  are  constitutional. 

See  People  v.  Windholz 560 

1902,  chap.  60,  §  4  —  Beeeiver — €^>proval  by  the  Attorney- Oeneral  0f  a 

contract  for  the  employment  and  compensation  of  attorneys  and  counsel  by 
receivers  -—  not  compiled  by  mandamus — purpose  of  section  4  of  chapter  60  ^ 
ihcLawsof  1902. 

See  Matter  of  Candbb  v,  Cunnbbn 71 

[See  table  of  Session  Laws  cited,  ante,  in  this  volume.] 

SHIPPING --Marine  insurance  —  restriction  to  "New  Haven  harbor  and 
adjacent  inland  waters/'  construed — it  does  not  authorize  the  use  of  the 

vessel  in  Bridgeport  harbor.    Kirk  v.  Hoice  Insurance  Co 28 

See  Insurance. 

SPECIAL  FRANGHISB  TAX : 

5^  Tax. 

SPEOIFIO  PSBFOBMAKOE--Equitv— action  for  specific  performance 
of  a  contract  and  in  default  thereof  for  its  revocation  and  the  restoration  of 
the  parties  to  their  previous  condition — it  rests  in  the  discretion  of  the  oouit 
—  who  are  proper  parties  to  such  an  action  ^  when  the  complaint  states  a 
cause  of  action  —  allegation  as  to  inadequate  remedy  at  law  —  presumption 
on  demurrer  —  offer  to  pay  money  payable  on  specific  performance. 

Intbrnat.  Paper  Qo.  v.  Hudson  River  Go 5S 

i6SMEqUITT. 

Equity  —  spedflc  performance,  when  granted  —  what  must  appear  by 

the  complaint  —  what  does  not  show  that  the  monetary  value  of  a  contract 
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cannot  be  determined  —  when  a  complaint  asking  equitable  relief  should  be 
4Bent  to  the  law  side  of  the  court  ^qucsrey  in  case  of  a  demurrer  thereto. 

QiLBBRT  «.  Bunnell 284 

See  EquiTT. 

flPYING  —  Upon  another^e  bmineee. 

See  CONSFIBACT. 

fiTAT — Cf  proceedinge  in  one  action  not  proper  in  another — an  ir^unetion 
may  in  a  proper  ease  be  granted.]  Where  an  action  brought  in  the  Supreme 
Court  in  Schuyler  county  by  Baker  against  one  Purdy,  and  an  action  at  law 
brought  in  the  Supreme  Court  in  the  county  of  New  York  by  Purdy  against 
Baker  are  both  pending  at  the  same  time,  a  motion  made  by  Purdy  in  the 
New  York  county  action  for  an  order  staying  proceedings  in  the  Schuyler 
•county  action  is  properly  denied;  such  a  motion  must  be  made  in  the  Schuy- 
ler county  action. 

SenMe,  that  in  a  proper  case  the  court  might  entertain  an  application 
ior  an  injunction  in  one  suit  to  restrain  the  proceedings  in  another. 

PuRDT«.  Bakbb 243 

8TBSET  —  In  a  city. 

See  Municipal  Cobforation. 

8TBIKB  —  When  a  ground  of  eaoouMe  to  a  eulhconiraetor. 
See  Contract. 

aUBPOENA  —  2b  a  mtne$$. 
SeeFnocvM. 

SUPBBVISOR  —Of  a  county. 
See  County. 

MTSBJOKABjQINQ—Acoounti  ofexeouton  and  adminiitraian. 
See  Executor  and  ADiasrasTRATOR. 

8X7BB0GATB— i^7t0^  of  an  executor  to  oompromiee  a  claim  againet  his  tes* 
tator's  estate.]  1.  Independent  of  statute,  an  executor  or  adimnistrator  has 
the  power  to  compromise  and  adjust  claims  made  either  against  or  in  favor 
-of  the  estate  represented  by  him;  the  only  risk  which  he  assumes  in  so  doing 
is  that  unless  his  action  in  this  respect  is  sustained  by  a  court  having  juris- 
diction of  the  subject-matter,  he  will  be  subjected  to  a  personal  liability. 

Matter  of  Oilman 462 

2.  The  Surrogate's  Court  may  authorize  it.]    Section  2719  of  the  Code 

of  Civil  Procedure,  as  amended  by  chapter  686  of  the  Laws  of  1898,  pro- 
viding: "The  surrogate  may  authorize  the  executor  or  administrator  to 
compromise  or  compound  a  debt  or  claim  on  application  and  for  good  and 
sufficient  cause  shown,"  confers  upon  a  surrogate  the  power  to  permit  an 
executor  or  administrator  to  compromise  ana  compound  a  claim  against 
the  estate.    Id, 

8.  When  a  payment  of  |60,000  to  settle  a  claim  for  an  entire  estate  of 

f  2,000,000  is  proper.]  Under  what  circumstances  it  is  proper  for  a  surrogate 
to  authorize  the  administrators  of  an  estate  amounting  to  nearly  $2,000,000 
to  compromise  for  |60,000  a  claim  presented  against  the  estate  for  the  entire 
Amount  thereof,  considered.    Id, 

4.  Appeal  from  a  wrrogatis  order — in  order  to  bring  up  thefaHs  for 

remew  the  notice  should  show  an  intention  to  do  so.]  Semble,  in  view  of  the  pro- 
visions of  the  Code  of  Civil  Procedure  allowing  an  appeal  from  a  decree  or 
order  of  the  Surrogate's  Court  to  be  taken  upon  questions  of  law  or  upon  the 
facts,  and  conferring  on  the  appellate  court,  if  the  appeal  is  taken  on  the  facts, 
the  same  power  to  decide  the  questions  of  fact  which  the  surrogate  had,  that 
an  appeal  from  an  order  or  decree  of  the  Surrogate's  Court  will  be  treated  as 
one  upon  questions  of  law  unless  the  notice  of  appeal  contains  a  statement 
that  the  appellant  desires  to  review  the  facts.    Id, 

Letters  of  administration  ^  they  will  not  be  granted  to  the  public 

administrator  on  the  application  of  a  nonresident  alien —  the  public  adminis- 
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trator  or  the  next  of  kin  must  petition  therefor^ a  claim  against  an  estate 
within  the  jurisdiction  of  a  surrogate  is  property  within  his  county. 

Matter  or  Fltnn 37^ 

bee  ExscuTOB  and  Adkinistilator. 

Letters  of  administration  —  they  cannot  be  granted  to  a  non-resident 

alien  nor  to  a  resident  designated  by  him  —  he  is  not  **  contingently  "  entitled 
to  letters — who  is — the  public  administrator  is  entitled  either  absolutely  or 

contingently.    Matter  of  Ferrigan ;s76 

See  Executor  aro  Administrator. 

An  action  is  not  maintainable  by  an  administrator  on  a  note  deposited 

with  a  trust  company  pursuant  to  section  25d5  of  the  Coue  of  Civil  Pro- 
cedure.   DiTMAS  «.  McETanb 344 

See  Executor  and  Administrator. 

When  a  decree  on  an  accounting  by  the  trustee  does  not,  nor  does  the 

denial  of  a  motion  to  open  it,  estop  the  eeetui  que  trtut. 

Matter  of  L.  I.  L.  &  T.  Co.  (In  re  Garbbtson) I 

See  Trust. 

See  Executor  and  Administratob. 

SUHViVOBSHIP  -~  Bettoeen  partners. 
See  Partnership. 

TAX.— 'Certiorari  to  review  the  refuaal  cf  the  State  Comptroller  to  rmee  a 
franchiM  tax  —  the  Comptroller  should  not  be  required  to  state  the  grounds  of 
his  refusal.]  1.  Section  108  of  the  Tax  Law  (Laws  of  1896,  chap.  908). 
relative  to  certiorari  proceedings  to  review  the  action  of  the  State  ComptroUer 
in  refusing  to  revise  and  readjust  a  franchise  tax  imposed  upon  a  corporation, 
nowhere  authorizes  or  requires  the  Comptroller  to  return,  in  obedience  to  the 
writ,  the  grounds  of  his  refusal.  If  the  writ  contains  such  a  provision  it  may 
be  stricken  out  on  motion  as  unauthorized. 

People  ex  rel.  N.  Y.  Realty  Corp.  «.  Miller 115 

2. Motion  to  amend  the  writ  — failure  of  the  ComptroUer  to  appear  on 

the  motion  for  the  writ  J]  Where  the  petition  for  the  writ  includes  a  prayer 
that  the  Comptroller  be  directed  to  return  the  grounds  of  his  refusal,  the 
Comptroller,  by  neglecting  to  appear  upon  the  return  day  of  the  motion  for 
the  writ,  does  not,  if  such  a  provision  is  inserted  in  the  writ,  waive  his  right 
to  move  to  strike  it  out;  but  the  court  should,  before  hearing  him  upon  the 
motion,  first  require  him  to  excuse  his  default.    Id, 

3. Scope  of  the  statutory  writ  of  certiorari  to  review  an  assessment.']   The 

statutory  writ  of  certiorari  to  review  the  action  of  a  board  of  assessors  in 
making  an  assessment  for  taxation  possesses  all  the  functions  of  the  common- 
law  and  Code  writs  of  certiorari,  and  in  addition  thereto  authorizes  a  rehear- 
ing of  the  question  at  issue  and  the  introduction  of  additional  proofs  bearing 
thereon.  The  enlarged  scope  of  the  writ  does  not  change  or  alter  its  func- 
tions as  a  writ  of  review.   People  ex  rel.  23d  Street  K.  Co.  v.  Fettner.  51S 

4. Appointment  of  a  rrferee  to  take  testimony  —  it  does  not  preclude  a 

decision  thai  upon  tliefaee  of  Vie  return  the  tax  was  inf>aUd.]  The  fact  that 
the  court,  when  the  case  comes  on  for  trial  upon  the  petition,  writ  and  return, 
decides  that  testimony  is  necessary  for  the  proper  disposition  of  the  matter, 
and  appoints  a  referee  to  take  testimony  and  report  to  the  court  his  conclu- 
sions of  law  and  findings  of  fact,  does  not  preclude  it,  where  the  relator 
offers  no  testimony  before  the  referee,  but  rests  its  case  upon  the  return,  from 
determining,  upon  a  motion  to  confirm  the  referee's  report,  that  it  appeared 
upon  the  face  of  the  return  that  the  tax  was  illegal  and  void.    Id. 

5. Assessment  of  the  capital  stock  and  surplus  of  a  corporation  —  <Ad 

debts  of  the  corporation  should  be  deducted^  When  assessing  the  capital  stock 
and  surplus  of  a  corporation,  the  corporation  is  entitled  to  have  deducted 
from  its  personal  property  the  amount  of  its  debts;  bonds  issued  by  the  cor> 
poration  constitute  an  Indebtedness.    Id. 

6. Meaning  of  '*  capital  stock."]    Capital  stock,  as  that  term  is  used  in 

the  Tax  Law,  does  not  mean  share  stock,  but  is  limited  to  the  actual  money 
or  property  paid  in  and  possessed  by  the  corporation  as  such.    Id. 
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7. Ths  Mieuori  hate  no  power  to  determine  the  value  nf  a  epeeial  fran- 

chiee.^  The  assoBsors  have  no  power  to  determine  the  assessable  value  of  a 
special  franchise  possessed  bj  the  corporation.    Id. 

8. They  cannot  dieregard  an  unimpeaehed  verijied  etatement  JUed  by  the 

eorporaium.]  Where  the  corporation  delivers  to  the  assessors  a  statement 
of  its  financial  condition,  verified  by  the  secretary,  upon  the  face  of  which 
it  appears  that  the  corporation  has  no  personal  property  subject  to  tax,  the 
assessors  have  power  to  examine  the  officers  of  the  corporation  under  oath 
and  to  require  a  fuller  statement  of  its  property.  If,  however,  they  neglect 
to  do  this,  they  are  not  at  liberty  to  disregard  the  verified  statement.    Id, 

TELEPHONE  POLES : 

See  Eminent  Domain. 

TENEICENT  HOUSE : 

See  Vendor  and  Pubchaseb. 

TEBHS  —  Impoeed  on  granting  leave  to  bring  in  an  additional  dtfendnmi. 
See  Pleading. 

Impoeed  tohen  granting  leave  to  amend  a  complaint, 

SmPleadino. 

TOBT: 

See  Nboliobncb. 

TOWN — Audit  by  town  board — what  eomtitutee  an  ctudU — ihe  remedy  where 
there  ie  an  error  in  the  audit  ie  by  certiorari — a  mandamus  ie  improper,^ 
1.  Contractors  for  the  construction  of  a  road  in  a  town,  bavins  used  more 
stone  than  they  had  contemplated  would  be  necessary,  filed  a  claim  with  the 
town  board  for  the  value  of  the  extra  stone.  The  town  board  having  refused 
to  audit  the  claim,  the  contractors  procured  a  peremptory  writ  of  mandamua 
requiring  them  to  do  so.  Pursuant  to  the  wnt  the  town  board  met  and  the 
town  clerk  produced  the  record  touching  the  matter  in  controversy  together 
with  the  original  notice  of  claim.  The  terms  of  the  contract  were  then  dis- 
cussed and  a  motion  was  carried  that  the  board  take  action.  The  record 
read  as  follows:  "Mr.  Haley:  I  move  that  the  claim  be  rejected  on  the 
ground  that  it  is  not  a  legal  claim  against  the  Town  of  White  Plains,  and 
if  any  extra  work  was  done  it  is  in  violation  of  the  express  terms  of  the  con- 
tract. Seconded  bv  Mr.Matthies.  Motion  carried.  Mr.  Haley:  I  move  that 
if  there  is  nothing  further  to  come  before  the  Board  we  adjourn.  Seconded 
by  Mr.  Matthies.    Motion  carried." 

Bield,  that  the  action  of  the  town  board  was  a  determination  upon  the 
merits  of  the  claim  and  constituted  a  legal  audit  thereof; 

That  the  remedv  of  the  contractors  was  by  a  writ  of  certiorari  to  review 
the  town  board's  aetcrmi  nation  of  the  legal  question  of  liability,  and  if  the 
town  board  had  committed  error  to  have  the  claim  remanded  to  that  board 
for  audit; 

That  an  application,  after  the  rejection  of  the  claim,  for  a  writ  of  man- 
damus to  compel  the  town  board  to  audit  the  account,  resulting,  under  an 
alternative  writ,  in  an  assessment  by  a  jury  of  the  amount  of  the  contractors' 
claim  and  a  peremptory  writ  of  mandamus  directing  the  town  board  to  audit 
and  allow  the  claim  at  that  amount,  was  not  the  proper  remedy. 

People  ex  rel.  McGabb  v.  Matthies 1& 

2. Teet  ae  to  whether  there  hoe  been  an  audit  A    In  auditing  a  claim  the 

town  board  acts  in  a  quasi- judicial  capacity,  and  tne  test  whether  the  action 
of  the  town  board  constitutes  a  legal  audit  of  the  claim  depends  upon 
whether  they  have  placed  such  action  upon  a  decision  of  the  merits  of  the 
controversy.    Id, 

8.  Error  in  an  audit — not  corrected  by  mandamtu.]    If  a  town  board 

has  made  a  legal  audit  of  a  claim  the  court  has  no  power,  by  mandamus, 
to  correct  any  error  therein,  whether  the  error  is  on  account  of  a  total  rejec- 
tion of  the  claim  based  upon  a  misconception  of  the  legal  questions  involved, 
or  whether  it  is  because  they  have  allowed  the  claim  at  too  great  or  too  small 
a  figure.    Id, 


Digitized  by 


Google 


698  INDEX. 

TOWN  —  Ofmiiniied.  paos. 

4. Judicial  dscUion  —  not  reviewed  by  mandamue.]    Mandamus  maj 

not  be  iavoked  to  review  a  Judicial  or  qucui  judicial  decimon.    Id, 

—  Hightoay  in  town, 
she  Highway. 

TBADE  KABK—  Uee  of  Vie  Wfrdi  "  Ooruerva  Di  Tamaie"  not  er^nad.] 
1.  A  merchant  who  manufactures  and  sells  preserved  tomatoes  under  the 
description  "  Conserva  Di  Tomate,"  the  word  **  Tomato"  being  generally 
understood  by  Italians  to  refer  to  the  tomato,  is  not  entitled  to  an  injunction 
restraining  another  merchant  from  using  these  words  to  designate  similar 
preserves,  although  it  appears  that  the  word  *'Tomate"  is  used  onlv  in  a 
small  territory  in  the  north  of  Italy  and  among  Italians  in  the  united 
Btates  and  that  there  is  another  Italian  name  for  tomato,  to  wit,  '*  Pomi- 
doro,"  which  is  in  more  general  use  than  **  Tomate." 

RONCOBONI  «.  (iROBS 221 

2.  The  uiecfa  label  calculated  to  deceive  wiU  be  enjoined,']    The  use  by 

the  defendants  of  a  label  in  imitation  of  that  of  the  plaintiff,  calculated  to 
lead  the  public,  when  purchasing  the  defendants'  goods  bearing  such  label, 
to  believe  that  it  is  purchasing  the  plaintiff's  goods,  will  be  restrained.    Id, 

TRESPASS — KegUgenoe  and  trespass  —  complaint  alleging  facts  establish- 
ing both  -^  injury  to  a  water  pipe  from  blasting  for  a  subway,  causing  the 

flooding  of  plaintiff's  premises.    Whsblbr  «.  i^ORToif 368 

See  Negligence. 

TBIAL  —  Liability  of  a  carrier  for  damagee  to  goods  occurring  after  poseeteion 
thereof  hat  been  demanded— ol(fection  that  evidence  received  generaUy  ie  not 
admisiible  aetooneqfthe  drfendante — it  mvM  be  taken  at  the  trial. 

Bee  Thyll  v.  New  Yobk  &  Long  Brakch  R.  R.  Co 513 

Amendment  eubstituting  an  allegalion  of  partial  performance  of  a  con- 
tra^ for  one  ^  complete  performance — a  r^eree  may  alloio  %t  on  the  trial. 

See  Graves  Elevator  Go.  v,  Parker  Co 456 

An  objection  that  the  ieeuee  in  an  action  wre  triable  at  Urn  and  not  in 

equity  cannot  beflret  taken  on  appeal. 

See  Clarkson  Hoice  v,  Chesapeake  &  O.  R.  Co 491 

Btfutal  to  allow  a  plaintiff,  who  hoe  reeled,  to  reopen  hie  caee—when 

improper. 

See  De  Graff  v.  Lang 564 

Cf  a  police  captain. 

See  Municipal  Corporation. 

Charge  of  the  court  in  negligence  oaeee. 

See  Negligence. 

Haeeaf. 

See  Venue. 

TBXTST  —  TVanefer  by  a  truetee  of  a  mortgage  owned  by  him,  to  the  truet 
fund — it  ie  agatmtt  public  policy — effect  of  a  report  by  the  trustee  show- 
ing such  investment  —  what  is  essential  to  a  ratification — when  a  decree  on  an 
accounting  by  the  trustee  does  not,  nor  does  the  denied  of  a  motion  to  open  it, 
estop  the  cestui  que  trust.]  The  directors  of  the  Long  Island  Loan  and 
Trust  Company,  which  in  its  individual  capacity  was  the  owner  of  a  bond 
and  mortgage  executed  by  one  Donobue  and  was  also  a  trustee  of  certain  per- 
sonal property  for  the  benefit  of  Lillie  G.  Sloan,  passed  the  following  reso- 
lution: *' Resolved,  That  in  consequence  of  the  difficult v  of  procuring  satis- 
factory bonds  and  mortgages  for  the  uninvested  funds  held  by  this  Com- 
pany as  Trustee,  &c.,  the  following  bonds  and  mortgages,  being  the  property 
of  the  Company,  shall,  after  the  first  of  February  next,  be  held  for  the 
different  trusts,  as  named  below,  viz. :  Bond  of  T.  Uonohue,  No.  8,  amount, 
17,800,  for  the  Trust  of  Lillie  G.  Sloan." 

No  other  transfer  of  the  mortgage  was  made  to  the  trust  fund  created 
for  the  benefit  of  Lillie  G.  Sloan.  Thereafter  the  Long  Island  Loan  and 
Trust  Company  brought  an  action  in  its  own  name  for  the  foreclosure  of 
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the  mortgage  and  on  the  foreclosure  sale  purchased  the  mortgaged  property 
in  its  own  name. 

Held,  that  the  transaction  on  the  part  of  the  trustee  in  attempting  to  trans- 
fer Uie  mortgage  to  the  trust  fund  was  contrary  to  public  policy; 

That  a  trustee  cannot  deal,  in  his  own  behalf,  with  the  funds  of  his  ceitui 
que  trust; 

That  he  can  neither  purchase  the  trust  funds  for  himself  nor  exchange 
them  for  his  own  property; 

That  the  cestui  que  trust  was  entitled  to  an  adjudication  that  the  mort- 
gaged property  belonged  to  the  trustee  and  that  the  trust  fund  be  made  good 
with  interest  at  six  per  cent  less  any  income  which  might  have  been  paid  to  her; 

That  a  statement  in  the  report  made  by  the  trustee  to  the  cestui  que 
trust  in  which  the  following  entry  appeared:  "  February  1,  1893,  L.  I.  L.  & 
T.  Co.,  T.  Donohue  Mtge.  No.  3,  |7,800,"  did  not  operate  as  a  ratification  of 
the  transaction  by  the  cestui  que  trust; 

That  where  ratification  on  the  part  of  a  cestui  que  trust  is  set  up,  it  must 
appear  not  only  that  the  cestui  que  trust  knew  all  of  the  facts,  but  that  she 
had  been  informed  of  her  rights  under  the  law;  that  she  had  been  told  of  the 
disposition  which  a  court  of  equity  would  make  under  the  known  facts; 

That  if  the  trustee  claimed  that  a  decree  rendered  on  a  prior  accounting 
by  him  estopped  the  cestui  que  trust  from  attacking  the  transaction  in  ques- 
tion upon  the  subsequent  accounting,  it  was  incumbent  upon  the  trustee  to 
show  that  the  question  at  Issue  was  htigated  and  determined  on  the  previous 
accounting; 

That,  in  the  absence  of  such  proof,  neither  the  previous  decree  itself  nor 
the  denial  of  a  motion  made  by  the  cestui  que  trust  to  open  such  decree  oper- 
ated to  estop  the  cestui  que  trust  from  attacking  the  unauthorized  action  of 
the  trustee,  although  the  cestui  que  trust  had,  on  the  motion  to  open  the 
decree,  set  up  the  unauthorized  action  of  the  trustee; 

That  the  motion  to  open  the  decree  was  addressed  to  the  discretion  of  the 
surrogate,  and  that  the  denial  of  such  motion  did  not  affect  any  substantial 
right  of  the  cestui  que  trust, 

Mattbb  of  L.  L  L.  &  T.  Co.  (In  be  Gabretson) 1 

Fraternal  beneficiary  corporation  of  the  State  of  Indiana — attachment 

by  a  beneficiary  of  a  **  relief  fund  "  deposited  in  bank  in  the  State  of  New 
York — right  thereto  of  the  attaching  beneficiary  as  against  receivers  of  the 
corporation  appointed  in  Indiana  and  in  New  York  ~  such  fund  is  not 

impressed  with  a  trust.    National  Pabx  Bank  v,  Clabk 263 

See  Insubance. 

'   Trustee  in  bankruptcy. 

See  Bankbuptct. 

As  to  trusts  created  by  will, 

/fifed  Will. 

TENDOB  A2n>  PX7BOHA8EB  —  Covenant  prohibiting  the  erection  of  a 
tenement  house  on  land  conwyed — an  apartment  house  does  not  come  within  its 

Chibition.]  1.  A  deed  contained  a  covenant  prohibiting  the  erection  on  the 
d  conveyed  of  any  stable  of  any  kind,  coal  yard,  slaughterhouse,  meat 
shop,  tallow  chandlery,  steam  engine,  smith  shop,  forge,  furnace,  brass  foun- 
dry, nail  or  other  iron  foundry,  or  any  manufacturing  of  glass,  gunpowder, 
starch,  glue,  varnish,  vitriol,  ink,  petroleum  or  turpentine,  or  any  cooper's, 
carpenter's  or  cabinet  maker's  shop,  or  anv  establishment  for  tanninff,  dress- 
ing, preparing  or  keeping  skins,  hides  or  leather,  or  any  brewery,  d&tillery, 
sugar  refinery  or  bakery,  or  drinkine  or  lager  beer  establishment,  circus, 
menagerie  or  public  show  or  exhibition  of  animals,  railroad  depot,  railroad 
stable,  car  engine  or  tenement  house,  or  any  other  trade,  manufactory,  busi- 
ness or  calling  which  may  be  in  any  way  dangerous,  noxious  or  offensive 
to  the  neighboring  inhabitants. 

Held,  that  the  covenant  did  not  prohibit  the  erection  on  the  pi*emises  of 
three  modem  apartment  houses  seven  stories  high  with  two  apartments 
on  each  floor,  which  cost  $400,000,  and  were  ofa  character  and  appear- 
ance corresponding  with  the  first-class  dwelling  houses  in  the  immediate 
neighborhood; 
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That  such  houses  were  not  *' tenement  houses"  within  the  meaning  of  the 
covenant.    Eitchisg  o.  Bbown 160 

2. Agreement  by  a  tendor  of  laruU  to  repurehaee  the  premieet  '*  at  the 

end  of  three  (3)  pears"  —  the  vendee  hoe  a  reasonable  time  thereafter  in  which  to 
elect  to  reoonveyJ]  Where  a  vendor  of  lands,  contemporaneously  with  the 
sale  and  as  part  of  the  consideration  therefor,  executes  and  delivers  to  the 
vendee  the  following  instrument:  "  I  hereby  agree,  if  at  the  end  of  three  (8) 
vears  you  can't  sell  at  an  advance  to  cover  six  (6)  per  cent,  interest  on 
investment,  I  will  take  the  land  back  and  refund  money,  also  pay  you  six  (6) 
per  cent,  interest  and  all  other  expenses  connected  with  transfers,  record- 
ing, etc.,"  the  vendee  has  a  reasonable  time  after  the  expiration  of  Uie  three 
years  specified  in  the  contract  in  which  to  elect  to  reconvey  the  lands;  he  is 
not.  however,  entitled  to  await  a  favorable  turn  in  the  market  and  still  hold 
the  vendor  liable  under  the  guaranty.    Maier  o.  Rebstock 587 

8. Beaeonable  time.]    What  is  a  reasonable  time,  in  view  of  all  the  cir- 
cumstances, is  ordinarily  for  the  jury  to  determine.    Id, 

4. A  delay  of  five  yectrs.]    When,  in  an  action  brought  by  the  vendee 

against  the  vendor,  five  years  after  the  expiration  of  the  three  ^ears  speci- 
fied in  the  guaranty  to  recover  upon  such  guaranty,  it  is  a  question  for  the 
Jury  to  determine  whether  the  vendee,  during  the  three  ^ears  stipulated  in 
the  guaranty,  exercised  reasonable  diligence  in  attempting  to  sell  the  lands 
and  whether  the  vendor  acquiesced  in  the  subsequent  delay,  appreciating 
that  his  liability  upon  the  guaranty  still  existed,  considered.    Id. 

5. Efeet  of  a  sale  of  part  of  the  premieee  by  the  vendee.]    If  the  vendee, 

by  a  sale,  or  contract  of  sale,  of  an  interest  in  the  premises,  has  obtained 
partial  reimbursement,  the  vendor's  liability  upon  the  guaranty  is  reduced 
pro  tanto.    Id. 

See  Real  Propbbtt. 

€f  personal  property, 

/SmSalb. 

VENTTE — Action  for  libel  in  tehich  a  plea  in  mitigation  of  damages  is  inter' 
posed  —  the  county  in  tohie^  the  publieation  teas  made  held  to  be  the  proper  place 
of  trial.]  1 .  In  an  action  brought  to  recover  damages  for  the  publication  of  a 
libel  in  a  newspaper  published  in  Ulster  county,  the  defendant  interposed  an 
answer  consisting  solely  of  a  plea  in  mitigation  of  damages.  The  action  w:is 
brouffht  in  the  county  of  New  York,  but  there  was  no  averment  in  the 
complaint  that  the  libel  was  published  in  that  county.  All  the  witnesses 
upon  the  subject  of  the  plaintiff's  damages,  with  the  exception  of  the 
pbintiff  himself,  resided  in  Ulster  county. 
Held,  that  the  venue  of  the  action  should  be  changed  to  Ulster  county. 

WooLwoRTH  V,  Klock 143 

2.  A  defendant  who  notices  the  ease  for  tried,  and  obtcUns  a  postponement 

of  the  trial  until  the  next  term  of  court,  thereby  waives  his  right  to  move  for  a 
change  of  venue.]  Where  both  the  parties  to  an  action  notice  it  for  triu  at  a 
term  of  court  to  be  held  in  the  county  in  which  the  action  is  brought,  aud 
the  defendant  appears  at  such  term  of  court  and  applies  for  and  obtains,  on 
the  ground  of  the  illness  of  a  material  witness,  an  adjournment  of  the  trial 
until  the  next  term  of  court,  he  thereby  waives  his  right  to  move  to  huvc 
the  venue  changed  to  another  county  in  order  to  promote  the  convenience  of 
witnesses.    Coleman  v.  Hates 5*^5 

VESSEL: 

See  Shipping. 

VINEQAJt —  Cider  vinegar  —  that  part  of  section  ^  of  the  Agriculturai  Law 
fixing  the  percentage  of  acetic  add  which  it  shall  contain  is  unconstitutional  — 
the  remainder  of  the  section  and  sections  51,  62  and  ^  of  the  statute  <Mre  con- 
stitutional, 

i800  People  V.  WiNDHOLZ • (MK^ 

VOLXnrrABT  PAYMENT : 

Sue  Payment. 
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TOTES —^f  an  electum. 

See  Election.  paob. 

WAIVER — Ven'ue — a  dtfendarU  \oho  notice*  the  taufor  trial,  and  obtains  a 
postponement  of  the  trial  until  the  nesct  term  of  oourt,  Ihertby  toaivee  his  right  to 
move  for  a  change  of  venue. 

See  CoLBHAN  V,  Hates 575 

Oonsdidation  of  txeo  actions — otjection  that  service  of  a  new  complaint 

and  answer  was  not  ordered —  wTien  waived, 

8ee  PmrcHARO  v,  Edison  El.  Illuminating  Co 178 

WABBANTY—  On  a  sale  of  personal  property. 
See  Sale. 

WATEB00T7&SE— What  oontinuity  of  use  of  a  dam  is  sufficient  to  estab- 
lish a  prescriptive  right  to  flood  land,  aad  is  inconsistent  with  an  intention  to 

abandon  that  right.    Hall  «.  State  of  New  York 96 

See  Adverse  Possession. 

WAY  —  Obligation  to  protect  one  using  it. 
See  Negligence. 

WIFE: 

See  Husband  and  Wife. 

WILL  —  Devise  of  the  residua/ry  estate  in  trust  for  the  testator's  children — 
provision  that  certain  portions  of  the  trust  fund  be  paid  to  each  beneficiary  when 
she  attained  the  age  ofticenty-five  and  thirty  years,  and  that  upon  her  death  the 
balance  be  paid  to  h&i*  appointees,  or,  in  t?ie  abeenee  of  such  appointment,  to  her 
issue — devolution  of  the  trust  fund  where  one  of  ths  beneficiaries  dies  b^ore 
reaching  t?ie  age  of  twenty-five  years,  leaving  a  husband  and  childien.]  1.  The 
will  of  Leonard  Lewisohn  directed  his  executors  to  divide  his  residuary 
estate,  both  real  and  personal,  "  into  such  number  of  equal  shares  as  shall 
be  equal  to  the  number  of  children  who  shall  survive  me,  and  of  my 
children,  who  shall  have  died  before  me  leaving  issue  who  shall  survive 
me,  and  set  apart  one  of  such  equal  shares  for  each  of  my  children  who  shall 
survive  me,  and  one  of  such  equal  shares  for  the  issue  of  each  child  of  mine 
who  shall  have  died  before  me,  leaving  issue  me  surviving;  and  convey, 
transfer,  deliver  and  pay  over  one  of  such  equal  shares  to  the  Issue  of  each 
one  of  my  children  who  shall  have  died  before  me  leaving  issue  me  sur- 
viving, in  equal  shares,  per  stirpes  and  not  per  capita,  to  whom  I  give, 
devise  and  bequeath  the  same  accordingly;  and  that  mv  said  executors  set 
apart  one  of  such  equal  shares  for  the  benefit  of  each  of  my  children  who 
shall  survive  me,  and  I  give,  devise  and  bequeath  the  same  to  my  said 
executors  and  to  such  of  them  as  shall  qualify  and  act;  as  trustees  to  have 
and  to  hold  each  share  so  set  apart  for  the  benefit  of  a  child  of  mine  (or  the 
portion  thereof  not  paid  over  and  transferred  to  such  child  as  hereinafter 
directed)  upon  a  separate  trust,  for  the  benefit  of  such  person  for  whom  or  * 
for  whose  benefit  the  same  shall  have  been  set  apart  as  aforesaid  during  his 
or  her  natural  life,  *  *  *  and  after  paving  thereout  all  lawful  expenses 
and  charges  to  apply  the  net  income  from  the  said  trust  estate  arising  from 
time  to  time  as  received,  to  the  use  of  the  person  in  trust  for  whom  such 
trust  estate  shall  be  held  as  aforesaid  for  so  long  during  the  life  of  such  per- 
son as  he  or  she  shall  remain  under  the  age  of  twenty -five  years,  the  income 
of  any  such  share  held  in  trust  for  any  daughter  of  mine  to  be  free  from  the 
debts,  control  or  interference  of  any  huslMud  she  may  have;  and  upon  the 
arrival  at  the  age  of  twenty -five  years  of  the  person  in  trust  for  whom 
such  trust  estate  shall  be  so  held,  to  convey,  transfer,  deliver  and  pay  over 
one  equal  fourth  part  of  the  capital  of  such  trust  estate  with  all  gains  and 
increase  of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to  such 
person," 

The  will  further  provided  that  thereafter  the  executors  should  hold  the 
balance  of  the  trust  estate  upon  a  similar  trust  until  the  beneficiary  should 
reach  the  age  of  thurty  years,  at  which  time  they  were  directed  to  pay  to  the 
beneficiary  in  fee  simple  one  equal  third  part  of  the  capital  of  the  trust  estate 
then  remaining;  that  thereafter  and  during  the  residue  of  the  life  of  the 
beneficiary  the  executors  should  hold  the  bahince  of  the  trust  estate  upon  a 
similar  trust. 
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WILL — Continued.  paiib. 

The  will  then  directed  the  ezecutora  *'  upon  the  death  of  such  person  in 
trust  for  whom  such  trust  estate  shall  be  held,  to  convey,  transfer,  deliyer 
and  pay  over  the  capital  of  such  trust  estate  as  it  shall  then  exist  with  all 
gains  and  increase  of  capital  thereof,  if  any,  in  fee  simple  and  absolutely  to 
such  person  or  persons  and  in  such  shares  and  proportions  as  the  person  in 
trust  zor  whom  such  trust  estate  shall  have  been  held  shall  by  will  direct 
and  appoint;  and  in  default  of  such  direction  or  appointment,  or  in  so  far 
as  such  direction  or  appointment  may  not  extend  or  be  effectual,  to  the 
issue  then  surviving  of  such  person  in  trust  for  whom  such  trust  estate 
shall  have  been  held,  in  equal  Bhares  per  ttirpei  and  not  per  capita,** 

One  of  the  testator's  daughters,  for  whom,  pursuant  to  the  will,  one-ninth 
of  the  residuary  estate  had  been  set  apart  in  trust,  died  intestate  before  attain- 
ing the  age  of  twenty-five  years  leaving  her  surviving  two  children  and  & 
husband. 

Held,  that  the  testator  did  not  intend  that  any  part  of  the  trust  fund  should 
vest  absolutely  in  his  surviving  children  until  the  arrival  of  the  various 
periods  fixed  for  distribution,  and  then  intended  the  trust  estate  to  vest  in 
the  surviving  children  onlv  as  to  the  part  to  be  distributed; 

That  the  one-half  of  the  trust  estate  designed  to  be  paid  over  to  the 
testator's  deceased  daughter  in  installments  payable  when  she  attained  the 
age  of  twenty-five  and  thirty  years  respectively  did  not  vest  in  such  daughter 
immediately  upon  the  testator's  death,  and  pass  to  the  husband  and  children 
of  the  testator's  deceased  daughter  as  her  next  of  kin; 

Jhat  the  provision  of  the  will  governing  the  disposition  of  the  trust  fund 
upon  the  death  of  a  beneficiary  had  reference  to  the  death  of  a  child  of  the 
testator  occurring  at  any  time  subsequent  to  the  testator's  death  and  not  to 
the  death  of  a  child  occurring  after  such  child  had  attained  the  age  of  thirty 
years; 

That  the  children  of  the  testator's  deceased  daughter  took  the  entire  trust 
fund  under  this  provision  of  the  will  and  did  not  take  any  part  thereof  as  next 
of  kin  of  their  mother.    Lbwisohn  v.  Henby 688 

2. When  the  punctuation  of  a  wiU  ahouid  be  dieregardedA   The  panctua* 

tion  of  a  will  must  be  disregarded  if  it  is  in  conflict  with  the  testamentary 
scheme  of  the  testator  as  gleaned  from  the  provisions  of  the  will,  or  pre- 
vents ascribing  to  the  words  employed  their  ordinary  meaning.   Id. 

8. Truet  giving  the  beneficiary  the  right,  on  notice  to  the  truUee  that  he 

deeiree  to  use  the  truet  fund  in  hie  bueineee,  to  have  euch  principal — the  title 
to  the  truet  fund,  whether  real  or  pereonal,  veete  in  the  beneficiary —  erediUn'e 
action  to  enforce  a  judgment  againet  the  fund —  tohen  the  fact  thai  reeiduary 
kgcUeee  are  not  made  partiee  ie  not  a  ground  of  objection  —  burden  <if  Tpnof 
that  iluy  are  aXifie.'\  A  testatrix  devised  all  her  estate,  which  consisted 
entirely  of  personal  property,  to  her  executor,  Albert  L.  Cameron,  in  trust 
for  the  following  purposes : 

"  Second.  I  hereby  will  and  direct  the  said  Albert  L.  Cameron  to  pay  over 
to  my  husband,  Charles  E.  Cameron,  semi-annuallv,  all  of  the  income,  rents, 
issues  and  profits  of  my  said  estate,  and  so  much  or  said  principal  sum  as  may 
be  necessary  for  his  support  and  maintenance  for  and  during  the  term  of 
his  natural  life. 

** Third.  I  further  will  and  direct  that  whenever  the  said  Charles  £. 
Cameron  shall  desire  to  engage  tn  any  business  or  enterprise,  and  shall  give 
notice  —  thus — to  the  said  Albert  L.  Cameron,  that  he  dedres  the  whole  or 
any  part  of  such  principal  sum  —  for  such  purpose,  it  is  my  will  and  in  that 
case  I  hereby  direct  the  said  Albert  Cameron  to  pav  over  and  deliver  to  the 
said  Charles  E.  Cameron  the  amount  so  desired  by  hiin  out  of  the  principal 
sum  so  given  to  him  in  trust  by  the  first  clause  hereof." 

The  will  further  provided  that  the  trustee  should  pay  all  the  funds  that 
remained  in  his  hands  after  the  death  of  Charles  E.  Cameron  to  certain  residu- 
ary le«;atees. 

Held,  that  a  valid  trust  was  created  bv  the  2d  clause  of  the  will; 

That  the  provision  of  the  8d  clause  of  the  will  giving  Charles  E.  Cameron 
the  right  to  demand  possession  of  the  fund  if  he  desired  to  engage  "  in  any 
business  or  enterprise,"  was  so  broad  and  so  personal  to  the  benenciaiy  that 
it  was  equivalent  to  a  direction  that  he  was  entitled  to  possession  of  the 
fund  whenever  he  asked  for  it; 
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WILL — Gmtinued,  paob. 

That  if  the  tiust  fund  consisted  of  realty,  an  attempt  to  give  the  bene- 
ficiary absolute  control  over  the  trust  fund,  would,  under  sections  72,  78  and 
129  of  the  Heal  Property  Law  (Laws  of  1890,  chap.  547),  have  rendered 
the  entire  trust  void  and  caused  the  title  to  the  whole  property  to  vest  in 
the  beneficiary  instead  of  in  the  trustee; 

That,  although  the  trust  fund  consisted  entirely  of  personal  property,  the 
same  principle  would  be  applied; 

That  a  judgment  dismissing  a  complaint,  in  an  action  brought  by  a  judg- 
ment creditor  of  the  beneficiary  to  enforce  his  judgment  a^inst  the  trust 
fund,  would  not  be  sustained  upon  the  ground  that  the  residuary  legatees 
had  not  been  made  parties  to  the  action,  it  appearing  that,  although  that 
defense  was  set  up  in  the  answer,  no  evidence  was  given  that  the  legatees 
were  living  and  abo  that  the  decision  of  the  trial  court  was  placed  upon  the 
sole  ground  that  the  beneficiary  had  no  property  in  the  trust  fund; 

That  a  defense  that  necessary  parties  are  not  joined  is  in  the  nature  of  a 
plea  of  abatement  and  must  be  proved.    Ullman  o.  Cambkon  . .  91 

4.  Truit  to  pay  <n>er  the  income  and,  in  the  discretion  of  the  trustee,  the 

principal  cf  a  trust  fund  to  tlie  cestui  que  trust  —  on  the  death  of  the  trustee 
the  discretionary  power  to  pay  over  the  principal  vests  in  the  court,  to  be  exercised 
ordy  on  proof  of  the  necessity  therefor.]  The  will  of  a  testator  provided,  "  I 
give  and  bequeath  to  my  executor  hereinafter  named  in  trust  for  my  brother 
Warren  W.  Button,  all  the  remainder  of  my  property  and  estate  to  be 
invested,  and  such  portion  of  the  interest  and  principal  as  in  the  judgment 
of  my  said  executor  as*  may  be  proper  for  his  use  shall  be  paid  to  him  annu- 
ally towards  his  support;  but  in  no  case  shall  any  portion  be  applied  in  pay- 
ment of  any  judgment,  claim  or  cause  of  action  now  or  hereafter  existing 
against  him,  nor  upon  any  claim  or  demand  against  him  which  is  not 
appraised  by  said  executor.  My  said  executor  may  at  anv  time  when  he 
deems  it  for  the  interest  of  my  said  brother  pay  over  to  him  the  whole  or  any 
part  of  the  principal.  My  said  executor  may  invest  at  such  rate  of  interest 
as  he  may  deem  best  for  the  securitv  of  the  principal  at  less  than  the  leg^al 
rate."  The  executor  and  trustee  aied  and  an  administrator  with  the  will 
annexed  was  appointed. 

Held,  that  the  trust  did  not  terminate  upon  the  death  of  the  trustee,  but 
that  it  vested  in  the  Supreme  Court  to  be  exercised  by  its  appointee  or  the 
administrator  with  the  will  annexed,  the  substituted  trustee; 

That  it  was  the  duty  of  the  administrator  with  the  will  annexed  to  pay  the 
income  of  the  trust  fund  yearly  to  the  cestui  que  trust  and  so  much  of  the 
principal  thereof  as  the  court,  in  its  discretion,  should  say  was  proper  and 
necessary  for  his  support; 

That  this  discretion  of  the  court  was  not  an  arbitrary  discretion,  and  could 
only  be  exercised  upon  evidence  showing  the  circumstances  and  necessities 
of  the  cestui  que  trust,  and  that,  in  the  absence  of  any  proof  upon  that  sub- 
ject, it  was  improper  for  the  court  to  direct  the  administrator  with  the  will 
annexed  to  pay  over  to  the  cestui  que  trust  the  principal  of  the  trust  fund. 

Button  v.  Hemicens 40 

A  clause  of  a  will  bequeathing  a  law  business,  books  "and  all  prop- 
erty pertaining  to  iny  business  "  does  not  include  a  debt  due  to  the  testator 

for  legal  services.     Matter  of  L.  I.  L.  &  T.  Co.  (In  re  Northup) 5 

See  Executor  and  Administrator. 

WITMBSS  —  His  rrfusal  to  answer  questions  on  cross-examination  requires 
the  refection  of  his  testimony  in  chief —  the  consent  of  the  party  calling  him 
t?iat  he  be  compelled  to  answer  does  not  alter  t?ie  rule  —  effect  of  ths  presence  of 
other  testimony  sufficient  to  sustain  ihe  judgment. 

See  Gallagher  9.  Gallaohbr 188 

See  Evidence. 

WBITTSN  nrST&UMENT  —  Parol  evidenee  to  vary. 
See  Evidence. 

*Sie. 
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